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Norm Cuddy - Wolch, Pinx, Tapper, Scurfield
Prof. Robert Gordon - Department of Criminology, Simon Fraser University
Prof. John Bond - Human Ecology Building, University of Manitoba
Dr. Jane Ursel - Manitoba Research Centre on Family Violence, University of Manitoba
Dr. Laurel Strain - Director, Centre on Aging, University of Manitoba
Concordia Hospital - Arle Janes, Department of Social Work
Misericordia Hospital - Carol Babiak, Educational Services
Riverview Health Centre - Elizabeth McKean
St. Boniface General Hospital - Harvey Secter, Chair, Committee on Aging
St. Boniface General Hospital - Cheryl Bokhaut, Geriatric Day Hospital
Manitoba Association on Gerontology (all located in Winnipeg, unless indicated otherwise)

Gail Smidt - President
Kathleen Allen
Sharon Bond
Cynthia Cameron
Heather Chernoff
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Patti Chiappetta
Eleanor Chuckry
Margaret Clarke
Vanessa Coniglio
Diane DeGraves
Barbara Evans, Headingly MB
Lynne Fineman
Pat Gray
Dr. Stuart Hampton, Brandon MB
Dorothy Hardy
Kimberly Hogg
Louise Horst
Catherine Jacob
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Debrah Kostyk
Dawn Lazar
Geri Lowe
Sonja Lundstrom
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Helen Mitchell, Sandy Hook MB
Irene Muzyka
B. Nowalkowski
Barb Payne
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Maria Rogers
Trish Rollson
Celina Ross
Abdhul Salim
Beverly Scott, Killarney MB
Helen Sigurdson
Sheldon Spaeth
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Karlee Spiers
Sandra Stec
Jacqueline Theroux, Notre Dame de Lourdes MB
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Jeanette Block
Daniel Heinrichs
J.E. Hudson, Hamiota MB
Rose Parker
Anne Skuba
Barb Sparling
Johanna Berten
Cheryl Christian
Aviva Cohen
Dan Lapuk

Support Services to Seniors
Brandon
Margaret Gibb - Seniors for Seniors Co-op
Wendy Pederson - Seniors for Seniors Co-op
Donna Thompson - Tenant Support Service Committee (Manitoba Housing Authority)
Central Region
Odette Beaudin, Elie - Cartier Senior Citizens Support Committee
Debbie Drummond, Holland - Maintaining Independent Living with Extended Services

to Seniors
Karen Dyck, Morden - Morden Services for Seniors
Marion Harder, Winkler - Winkler Multi-Purpose Senior Centre
Darlene Henderson, Manitou - Pembina Manitou Health Centre
Ann Kroeker, Altona - Community Assistance for the Elderly
Betty Lou Lewis, Portage La Prairie - Portage Services for Seniors
Josie Robinson, Holland - Maintaining Independent Living with Extended Services to 

Seniors
Nola Sylvester, Carman - Carman Community Senior Resource Council
Carl Teichrib, Gladstone - Gladstone Area Seniors Support Programming
Lillian Unrau, MacGregor - MacGregor-Austin Seniors Support Program
Bev Walters, Morris - Morris Area Senior Services Inc.
Eastman Region
Gaby Catellier, St. Malo - Chalet Malouin
Nancy Constantine, Oakbank - Oakbank-Springfield Seniors Complex Inc.
Valerie Feilberg, Prawda - Elma-Reynolds Community Support Services for Seniors
Abe Goertzen, Niverville - Niverville Seniors Services
Lynda Rozsa, South Junction - Lodge of Piney Community Resource Council
Interlake Region
Sheryl Clyde, Stonewall - South Interlake Seniors 
Shelley Krause, Stonewall - South Interlake Seniors
Nicole Dreger, Eriksdale - Eriksdale Community Resource Council
Margaret Gutknecht, Ashern - Living Independence for Elders Inc.
Doreen Johnson, Riverton - Riverton and District Friendship Centre Inc.
Shelly Karpa, Selkirk - Gordon Howard Senior Centre
Beth King, Teulon - Teulon and District Seniors Resource Council
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Heather McBey, Arborg - Arborg and District Resource Council
Valerie Swanson, Gimli - Gimli Seniors Resource Council Inc.
Nancy Thom, Gimli - Gimli Seniors Resource Council Inc.
Cindy Thorkelson, Lundar - Lundar Community Resource Council
Parkland Region
Ann Alt, Swan River - Swan River and District Community Resource Council
Susan Bauer, Dauphin - Dauphin and District Community Resource Council
Margaret Froese, McCreary - McCreary Support Services to Seniors
Sharon Ives, Ste. Rose - Ste. Rose and District Resource Council
Anna Stewart, Roblin - Roblin and District Community Help Centre Inc.
Steinbach
Tina Barkman - Parkview Apartments
Dianna Schellenberg - Parkview Apartments
Lyona Costinak - Steinbach Housing Inc., Fernwood Place
Marilyn Wieler - Serving Seniors Inc.
Thomspon
Margaret Huculak - Thompson Seniors Resource Council
Westman Region
Lynn Asham, Glenboro - Seniors Independent Services Glenboro
Michael Berry, Reston - Seniors Helping Hand of Alstone Inc.
Jill Canart, Elkhorn - Seniors - Access to Independent Living
Mary-Ann Carlisle, Souris -Seniors Organized Services of Souris Valley Inc.
Frances Cavers, Pilot Mound - Louise Community Services for Seniors
Lynne Cornish, Miniota  Miniota Municipal Services to Seniors
Louise Dekeyser, Waskada - Seniors Outreach Services of Bren-Win Inc.
Lydianne Deschambault, St. Lazare  Valley Services to Seniors
Joan Eliasson, Russell - Senior Services of Banner County
Val Ferguson, Bincarth - Senior Services of Banner County
Thelma Forbes, Virden - Seniors Access to Independent Living
Lillian Gandza, Shoal Lake - Seniors Services of Prairie Parklands Inc.
Jean Gompf, Kenton - Woodworth Seniors Service
Lois Grieve - Boissevain - Senior Services of Turtle Mountain Area
Myrna Halstead, Killarney - Share Our Serices Tri Lake Health Centre
Darcie Herbert, Melita - Senior Services of Antler River Inc.
Betty Hicks, Hartney - Seniors Organized Services of Souris Valley Inc.
Genie Kennedy, Neepawa - Home Assistance in Neepawa and District Inc.
Cheryl Kustra, Minnedosa - Minnedosa and District Services to Seniors
Verna Martin, Strathclair - Senior Services of Prairie Parkland Inc.
Barb McCrindle, Foxwarren - Foxwarren Leisure Centre
Betty Minshull, Pierson - Seniors Services of Antler River Inc.
Lorna Minty, Erickson - Erickson Onanole Service to Seniors
Penny Mychasiw, Rossburn - Rossburn and District Seniors Helpers
Ainsley Nettle, Birtle - Valley Services to Seniors
Racille North, Wawanesa - Seniors Independent Services Wawanesa
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Glenda Reynolds, Carberry - Carberry Plains Services to Seniors
Dana Routledge, Hamiota - Hamiota Seniors Council Inc.
Kathy Seyferth, Rivers - Seniors Services of Rivers-Rapid City and District
Margaret Sigvaldason, Baldur - Seniors Independent Services Baldur/Belmont
Bernie Szoradi, Deloraine - Seniors Outreach Services of Bren-Win Inc.
Ruby Thibeault, Rapid City - Seniors Services of Rivers-Rapid City and District
Sandy Yake, Cartwright - Seniors Services of Roblin-Cartwright
Winnipeg
Pat Hope - Manitoba Housing Authority 
Lori Hudson - Manitoba Housing Authority
Rajdeep Rattan - Manitoba Housing Authority 
Marlene Shuster - Manitoba Housing Authority
Evelyn Bova - Villa Cabrini Inc.
Bobbi Bresky - North Winnipeg Cooperative Council
Joyce Connolly - Deaf Centre of Manitoba
Lynn Crawford - Lions Place
Ruth Friesen - Bethel Place
Rene Gaudry - Accuiel Colombien Inc.
L. Johnson - Boni Vital Council for Seniors
Connie Magnusson-Schimnowski - Middlechurch Home of Winnipeg
Maureen McCatty - North Winnipeg Cooperative Community Council
Donna Pelltier - St. James/Assiniboine Seniors Centre
Crys Porter - Weston-Brooklands Community Resource Council
Dorthee Reimer - Seniors Home Help
Linda Rigaux - The Friendly Neighbor Council
Mary Anne Roberts - Rupertsland Respite Care Program
Dianne Silverthorne - Lions Manor
Doug Wasyliw - Creative Retirement Manitoba

Personal Care and Nursing Homes
Beacon Hill Lodge - Phyllis Boryskiewich, Administrator
Bethania Mennonite Personal Care Home - Helmut Epp, Administrator
Central Park Lodges - Don Solar, Administrator
Deer Lodge Centre - Tim Duprey, Administrator
Donwood Manor Personal Care Home - Herta Janzen, Administrator
Extendicare/Oakview Place - Debbie Senychych, Administrator
Extendicare/Tuxedo Villa - Mrs. King, Administrator
Fort Garry Care Centre - Gerald Kalef, Executive Director
Fred Douglas Lodge - Marilyn Robinson, Executive Director
Golden Door Geriatric Centre - L. LeBlanc, Administrator
The Golden Links Lodge - Doreen Rosmus, Administrator
Heritage Lodge Personal Care Home - Linda Norton, Administrator
Holiday Haven Nursing Home - Joanne Sarraino, Administrator
Holy Family Home - Jack Kifil, Administrator
Life Care Centre - W. Ouellet, Owner



91

Luther Home - James Gessner, Administrator
M.B. Lodge - Mrs. Garcia, Administrator
Maples Personal Care Home - Robert Beaudin, Administrator
Meadowood Manor Personal Care Home - Charles Kunze, Administrator
Middlechurch Home of Winnipeg - L. Holgate, Executive Director
Park Manor Personal Care Home - Charles Toop, Executive Director
River East Personal Care Home - Ron Baron, Administrator
St. Adolphe Nursing Home - Mrs. Cramp, Director of Nursing
St. Joseph's Residence - Marianna Muzyka
St. Norbert Nursing Home - Robert Brousseau, Administrator
Sharon Home - Audrey Arlinsky, Chief Executive Officer
Tache Nursing Centre - Tache Nursing Centre
Vista Park Lodge - Joe McKee, Administrator
West Park Manor Personal Care Home - Ken Reimche
Windell Retirement Home - Peter Blummenchein

Seniors’ Resources and Centres
Manitoba Society of Seniors - Ramon Kopas, Director of Planning and Development
Broadway Seniors Resource Council - Brenda Friesen, Administrator
Catherine Place
Main Street Senior Centre - John Zacharuk, Centre Facilitator
The Prendergast Seniors - Ernie Harris, President
Selkirk Avenue Senior Centre - Barbara Russell, Administrator
Stradbrook Senior Centre - Susan Sader, Centre Facilitator
Pluri-Elles - Murielle Gagner-Ouellette, Executive Director
Manitoba League of Persons with Disabilities Inc. - David Martin, Provincial
Coordinator
Manitoba Gerontological Social Workers Interest Group - Suzanne Rutledge, Secretary
Manitoba Women's Directorate - Executive Director
St. James-Assiniboia Senior Centre Inc. - Arlene Jones, Seniors Wellness Centre

Winnipeg Community and Long Term Care - Ms. J. Edwards
Immigrant Women’s Association of Manitoba - Martha Aviles, Executive Director
Age & Opportunity - David Burnside, Incoming President
Age & Opportunity - Gloria Dixon, Manager, Specialized Services/Elder Abuse Resource 

Centre
Age and Opportunity - Maria Wasylkewycz, Elder Abuse Coordinator
Cree Nation Child & Family Caring Agency - Maria Wasylkewycz, Elder Abuse Coordinator
Manitoba Women’s Advisory Council - Lynda Saelens (20 Copies)
C.N.I.B. - Donna Hicks, Executive Director
Manitoba Association of Health Care Professionals - Ron Wally, Executive Director
Manitoba Association of Registered Nurses - Irene Crowe, Health Policy Consultant
Manitoba Association of Social Workers - Ron Sharegan, President
Ma Mawi-Wi-Chi Itata Centre - Josie Hill, Executive Director, Family Violence Program
College of Physicians and Surgeons - Dr. Kenneth Brown, Registrar
Manitoba Gerontological Nursing Association - Ann Lemieux, President



92

Salvation Army Ethics Centre - James E. Read, Executive Director
Canadian Centre on Disabilities Studies - Dr. Henry Enns, Executive Director
Pearl Soltys - Program Specialist, Manitoba Health, Health Programs
Kathy Yurkowski - Executive Director, Manitoba Seniors Directorate
Susan Barnsley - Executive Director, Manitoba Women's Advisory Council
Cathy Gfellner-Donald - Regional Coordinator, Home Care, Brandon RHA
Diane McGifford - MLA Osborne, NDP Caucus
Cathie Swaile - Administrative Assistant, Family Dispute Services
Diane Mowdy - Winnipeg MB
Jean Kupshak - Winnipeg MB 
Janis Bermel - Winnipeg MB
Murray Smith - Winnipeg MB
Chris Gomez - Winnipeg MB
Rica Thorne - Winnipeg MB
Carole McCausland - Boissevain MB
Sterling Walkes - Retired Social Worker, Rupert’s Land Caregivers Association
Ms S. Hansen - Consultant, Winnipeg MB
Clark Dalton, Director, Legal Research and Analysis, Alberta Justice, Edmonton, AB
Marlene Bertrand, Director, Family Dispute Services, Department of Family Services
Laura Devlin, Alzheimer’s Society, Winnipeg, MB
Louise Gillman, Winnipeg, MB 
Joan Saxton, RN, Klinic, Winnipeg, MB 
Anne Cathcart, Social Work Department, Riverview Health Centre, Winnipeg, MB
Ron Habing, Habing & Associates, Barristers & Solicitors, Winnipeg, MB 
Jacqueline Chartrand, Regional Coordinator, Canada Technology Network, Winnipeg, MB
Heather McLaren, Legislative Unit, Manitoba Health, Winnipeg, MB
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APPENDIX B

UNITED NATIONS PRINCIPLES FOR OLDER PERSONS

To add life to the years that have been added to life

The General Assembly,

Appreciating the contribution that older persons make to their societies,

Recognizing that, in the Charter of the United Nations, the peoples of the United Nations
declare, inter alia, their determination to reaffirm faith in fundamental human rights, in the
dignity and worth of the human person, in the equal rights of men and women and of nations
large and small and to
promote social progress and better standards of life in larger freedom,

Noting the elaboration of those rights in the Universal Declaration of Human Rights, the
International Covenant on Economic, Social and Cultural Rights and the International
Covenant on Civil and Political Rights and other declarations to ensure the application of
universal standards to
particular groups,

In pursuance of the International Plan of Action on Ageing, adopted by the World Assembly on
Ageing and endorsed by the General Assembly in its resolution 37/51 of 3 December 1982,

Appreciating the tremendous diversity in the situation of older persons, not only between
countries but within countries and between individuals, which requires a variety of policy
responses,

Aware that in all countries, individuals are reaching an advanced age in greater numbers and in
better health than ever before,

Aware of the scientific research disproving many stereotypes about inevitable and irreversible
declines with age,

Convinced that in a world characterized by an increasing number and proportion of older
persons, opportunities must be provided for willing and capable older persons to participate in
and contribute to the ongoing activities of society,

Mindful that the strains on family life in both developed and developing countries require
support for those providing care to frail older persons,
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Bearing in mind the standards already set by the International Plan of Action on Ageing and
the conventions, recommendations and resolutions of the International Labour Organisation,
the World Health Organization and other United Nations entities,

Encourages Governments to incorporate the following principles into their national
programmes whenever possible:

Independence

1.   Older persons should have access to adequate food, water, shelter, clothing and health care
through the provision of income, family and community support and self-help.

 2.   Older persons should have the opportunity to work or to have access to other
income-generating opportunities.

3.   Older persons should be able to participate in determining when and at what pace
withdrawal from the labour force takes place.

4.   Older persons should have access to appropriate educational and training programmes.

5.   Older persons should be able to live in environments that are safe and adaptable to personal
preferences and changing capacities.

Participation

7.   Older persons should remain integrated in society, participate actively in the formulation
and implementation of policies that directly affect their well-being and share their knowledge
and skills with younger generations.

8.   Older persons should be able to seek and develop opportunities for service to the
community and to serve as volunteers in positions appropriate to their interests and capabilities.

9.   Older persons should be able to form movements or associations of older persons.

Care

10.  Older persons should benefit from family and community care and protection in
accordance with each society's system of cultural values.

11.  Older persons should have access to health care to help them to maintain or regain the
optimum level of physical, mental and emotional well-being and to prevent or delay the onset
of illness.
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12.  Older persons should have access to social and legal services to enhance their autonomy,
protection and care.

13.  Older persons should be able to utilize appropriate levels of institutional care providing
protection, rehabilitation and social and mental stimulation in a humane and secure
environment.

14.  Older persons should be able to enjoy human rights and fundamental freedoms when
residing in any shelter, care or treatment facility, including full respect for their dignity, beliefs,
needs and privacy and for the right to make decisions about their care and the quality of their
lives.

Self-fulfilment

15.  Older persons should be able to pursue opportunities for the full development of their
potential.

16.  Older persons should have access to the educational, cultural, spiritual and recreational
resources of society.

Dignity

17.  Older persons should be able to live in dignity and security and be free of exploitation and
physical or mental abuse.

18.  Older persons should be treated fairly regardless of age, gender, racial or ethnic
background, disability or other status, and be valued independently of their economic
contribution.
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EXECUTIVE SUMMARY

A. INTRODUCTION

This project originated from a request by the Age and Opportunity Elder Abuse Resource
Centre of Manitoba that the Commission investigate the present state of the law relating to the
abuse of elderly persons in Manitoba.  In the early stages of its research, it became clear to the
Commission that the issues in need of consideration were not limited to the area of elder abuse but
rather to the more general provision of legal recourse to all victims of domestic violence.

At the outset, the Commission prepared a Discussion Paper on the issue of elder abuse and
adult protection, and circulated it to interested parties for comment.  This Report reflects the
Commission’s consideration of the responses to that Discussion Paper.

B. THE SCOPE OF THE PROBLEM

Elder abuse is merely one dimension of domestic violence, which includes the physical and
psychological abuse of children and partners as well as the sexual abuse of children.  Like other
forms of family-related violence, elder abuse may take the form of physical, emotional, and
financial abuse, the restriction or denial of rights and freedoms, and active and passive neglect.
One portrait of a perpetrator is the pathological caregiver, who may be a substance abuser or suffer
from psychiatric problems.  A more recent portrait is the dependent adult child who lives at home
and relies on aging parents for shelter, food, and money.

Little is known about the incidence of elder abuse, the occurrence of its various forms, or
the relationship, gender, and age of its victims and perpetrators.  Studies suggest, however, that
material (financial) abuse is its most common form, with physical abuse much less frequent.
Victims tend to be more physically impaired and functionally dependent than other seniors, and
more often than not are female.  Four per cent of the senior population is generally considered to
be victim of some form of abuse or neglect.  A large scale American study completed in 1998
found, among other things, that perpetrators in 90% of cases were spouses or relatives.  Other
studies suggest that residents of personal care homes are also vulnerable to physical and
psychological abuse.  Though any such investigation is beyond the scope of this Report, the
Commission believes that further studies should be undertaken to provide information on the
origins, extent, and severity of elder abuse.

C. THE LAW IN MANITOBA 

A number of legislative regimes in place in Manitoba apply to adults in need of protection,
including the Criminal Code, The Family Maintenance Act, The Mental Health Act, The
Vulnerable Persons Living with a Disability Act, The Powers of Attorney Act, and The Health Care
Directives Act.  In addition, Manitoba’s Domestic Violence and Stalking Prevention, Protection
and Compensation and Act came into force on September 30, 1999.  A variety of other legal
remedies have some application to elder abuse.  Although there is no single regime in Manitoba
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for the protection of all vulnerable adults or for older persons in particular, existing law does offer
protection and compensation for victims of violence and financial exploitation.

While it may be a powerful weapon against abuse, unfortunately, the Criminal Code is too
blunt an  instrument.  The criminal law is not concerned with the individual victim or the
complexities of intimate relationships, but with broader social goals of reducing crime.  As a result,
a victim may avoid initiating the prosecution of a family member because of fear of rejection by
other family members, loss of care, or being alone.  The intimacy of the relationship and the
accommodation of abusive behaviour over time may obscure the criminality of the conduct, and
physical retaliation is a real possibility.  Peace bonds are available under the Criminal Code, but
the process is time consuming and uncertain, and the protection offered may be illusory.

The Family Maintenance Act deals with marital breakdown, and only applies to opposite-
sex couples who have cohabited in a sexual relationship.  Most of the provisions relevant to the
issues discussed in this Report are now dealt with under The Domestic Violence and Stalking
Prevention, Protection and Compensation Act.  The Mental Health Act is a form of adult
guardianship legislation intended to protect an adult with a mental disorder as defined in the Act
or who is otherwise incapable of managing his or her affairs.  The Act permits the appointment of
a committee to take charge of the adult’s affairs, but its all-or-nothing approach to competence is
problematic.  The Vulnerable Persons Living with a Mental Disability Act is also a form of adult
guardianship law, and applies to persons with significantly impaired intellectual functioning,
manifested prior to the age of 18, who are unable, alone or with the assistance of a support
network, to manage their daily affairs, personal care and property.  The Act seems to balance
protection with individual autonomy, but its scope is very narrow.

The Powers of Attorney Act sets out a regime by which an adult can execute an enduring
power of attorney, which allows  the attorney to manage the donor’s finances if and when the
donor becomes mentally incompetent, thus avoiding judicial appointment of a committee.  The
Act, as amended in 1996, ensures that the attorney is accountable.

Finally, The Personal Health Care Directives Act permits individuals to instruct family
members and medical practitioners on the nature and extent of medical or other treatment if, at
some future time, the adult is incompetent or unable to communicate his or her wishes.

D. COMPREHENSIVE ADULT PROTECTION REGIMES

All of the Atlantic provinces, and British Columbia, have enacted “comprehensive” adult
protection regimes, although the British Columbia legislation will not come into effect until
February 1, 2000.  Such legislation may address issues of guardianship, competence, mental
disability, or committeeship, but its defining characteristic is its emphasis on protection against
abuse and exploitation by means of agency intervention.

Generally speaking, comprehensive adult protection legislation applies to persons 18 and
older who are incapable of protecting themselves from mistreatment as a result of mental disorder,



100

illness, disability, duress, or physical restraint.  By offering some combination of mandatory and
optional services, the legislation also addresses the circumstances of competent and capable adults
who have not taken measures to protect themselves.

The powers given to the intervening agencies, and the protection afforded to protected
persons, vary from jurisdiction to jurisdiction.  Some statutes authorize investigation, and entry
into the home, only on the basis of reports of actual victimization, while others permit it on the
basis of a perceived risk.  Among the striking features of the legislation are powers of forcible
entry, and provisions for on-site medical examination and removal of the adult with or without
consent.

While comprehensive adult protection regimes may give agencies a necessary “foot in the
door” in cases of suspected or actual adult abuse or neglect, such regimes appear to compromise
individual autonomy and due process rights, which may not be recognized until long after an adult
and his or her intimates have experienced significant loss of liberty and legal repercussions.  It is
this compromise of rights that is the most serious failing of comprehensive adult protection
regimes, and for that reason the Commission does not recommend that such legislation be enacted
in Manitoba.

E. DOMESTIC VIOLENCE LEGISLATION IN CANADA AND OPTIONS FOR
REFORM

Four Canadian provinces have enacted “domestic violence” legislation: Alberta,
Saskatchewan, Manitoba, and Prince Edward Island.  Such legislation is concerned, not with
vulnerable adults per se and their care by the state, but with the limited matter of providing victims
of domestic violence (and, in Manitoba, of stalking) with ready access to protection orders.

Manitoba’s Domestic Violence and Stalking Prevention, Protection and Compensation
Act arose from the Commission’s Report on Stalking (Report #98, 1997) and the Schulman Report
on a domestic murder-suicide (A Study of Domestic Violence and the Justice System in Manitoba
(1997)).  Recommendations of the two Reports were merged to cover domestic violence by a
cohabitant, former cohabitant, or parent of a child, and stalking by any person.

Insofar as they deal with domestic violence, the Manitoba, Saskatchewan, Alberta, and
Prince Edward Island Acts are similar in that they share the same raison d’être and same remedial
alternatives, albeit with some notable substantive and procedural differences. The Acts balance the
need to protect victims of abuse with an individual’s right to autonomy more successfully than do
comprehensive adult protection regimes.  Unlike the comprehensive regimes, no agency as such
is involved, nor must the adult be identified by anyone other than a justice of the peace or a judge
as a person in need of protection.  Domestic violence legislation thus avoids stigmatizing
designations and preserves the individual’s privacy.  Moreover, no case planning is thrust upon
an uncertain or unwilling victim, and the available remedies are sensitive to the needs and
autonomy of victims.  Nevertheless, the Commission believes that there is room, and in some cases
a need, for improvement in Manitoba’s legislation and the enforcement of orders.
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Among its many recommendations, the Commission recommends that The Domestic
Violence and Stalking Prevention, Protection and Compensation Act be amended to provide
greater protection to victims of abuse by widening the definition of “domestic violence”.  Such an
expansion would give designated justices of the peace and the court some leeway in determining
whether conduct that does not fall squarely within the list of specified conduct should be
characterized as violence in particular circumstances; including a vicarious responsibility provision
stating that a respondent who encourages or solicits another person to commit an act that, if done
by the respondent, would constitute family violence, is deemed to have committed that act
personally; extending protection in respect of persons who have easy and frequent access to
another person’s household, regardless of whether the persons are related to one another by blood,
marriage, or shared responsibility for the care of children, or whether they reside or have resided
together; and permitting a broader range of persons, including certain designated persons (such as
social workers) and friends or relatives (with the permission of the designated justice of the peace
or the court) to apply for orders on behalf of victims.

The Commission also recommends that the Act be amended to include a list of factors to
assist justices of the peace in determining emergency protection orders (which list ought to include
consideration of the best interests of any child of the victim) and that designated justices of the
peace and the Court of Queen’s Bench be provided with the means to respond appropriately to
particular circumstances of domestic abuse by allowing for the inclusion in an order of any
provision considered necessary.  Minimally, the Act should enable justices of the peace to grant
sole occupancy of a residence; award temporary care and custody of a child; award temporary
possession of a vehicle; and prohibit the respondent from dealing with specified property.

F. ADDITIONAL REFORM MEASURES

The Commission has also recommended a number of additional measures to enhance
protection for vulnerable adults.  For example, a Law Clinic, dedicated to older adults and other
victims of abuse could provide specialized legal information and advice.  Other non-legal
responses to elder abuse might include public education to improve knowledge of rights and
remedies, professional education, extending the reach of existing programs, developing new
services and interagency protocols and, generally, increasing voluntary points of contact with those
who can provide services, referral, and advice. These measures are empowering rather than
reactive and enhance rather than limit the options available to older and other vulnerable persons.
An issue that requires further attention is the financial exploitation of vulnerable adults.  Finally,
to improve the reporting of instances of adults in need of protection, the Commission recommends
that professional and care-providing organizations develop mandatory reporting standards for
members as a matter of professional obligation.
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RÉSUMÉ

A. INTRODUCTION

Ce projet est né d’une demande soumise à la Commission par le Centre de ressources pour
les aînés victimes de mauvais traitements (Centre « Perspectives des aînés » du Manitoba) pour
que celle-ci enquête sur l’état actuel de la législation concernant les mauvais traitements infligés
aux personnes âgées du Manitoba. Au début de ses travaux de recherche, la Commission s’est
rendue compte que les questions à étudier ne se limitaient pas aux mauvais traitements à l’égard
des personnes âgées mais qu’elles portaient plutôt sur la notion plus générale de recours judiciaire
pour toutes les victimes de violence familiale.

Dès le début, la Commission a rédigé un document de travail sur les mauvais traitements
envers les aînés et la protection des adultes, et elle l’a distribué aux personnes intéressées pour
obtenir leurs commentaires. Ce rapport fait état des réflexions de la Commission sur ces
commentaires.

B. AMPLEUR DU PROBLÈME

Les mauvais traitements infligés aux personnes âgées ne représentent qu’un aspect de la
violence familiale, qui inclut les mauvais traitements d’ordre physique et affectif des enfants et des
partenaires ainsi que l’exploitation sexuelle des enfants. Comme d’autres formes de violence
familiale, les mauvais traitements à l’endroit des personnes âgées peuvent prendre diverses
formes : mauvais traitements physiques ou affectifs, exploitation financière, restriction ou déni des
droits et libertés, et négligence active ou passive. L’agresseur typique est par exemple le
fournisseur de soins pathologique, éventuellement toxicomane ou alcoolique, ou qui souffre de
problèmes psychiatriques. Plus récemment, on a observé que l’agresseur pouvait aussi être un
enfant adulte à charge qui vit au domicile familial ou qui dépend de ses parents âgés pour le
logement, la nourriture et les finances.

On connaît peu de choses sur la fréquence des mauvais traitements envers les personnes
âgées, sur les diverses formes qu’ils peuvent prendre, sur le lien qui existe entre les victimes et les
agresseurs, ou sur l’âge et le sexe de ces personnes. Selon certaines études cependant,
l’exploitation matérielle (financière) est la forme de violence la plus courante, les mauvais
traitements d’ordre physique étant beaucoup moins fréquents. Les victimes ont tendance à être plus
handicapées physiques et fonctionnellement dépendantes que d’autres personnes âgées, et sont plus
souvent de sexe féminin. On considère généralement que quatre pour cent des aînés sont victimes
d’une forme quelconque de violence ou de négligence. Terminée en 1998, une étude américaine
à grande échelle a révélé, entre autres choses, que dans 90 % des cas, les agresseurs étaient des
conjoints ou des membres de la famille. D’autres études suggèrent que les résidents des foyers de
soins personnels sont aussi vulnérables en ce qui concerne les mauvais traitements d’ordre
physique et affectif. Même si une enquête du genre dépasse le cadre de ce rapport, la Commission
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estime qu’il faudrait entreprendre des études plus approfondies sur les origines, l’ampleur et la
gravité des mauvais traitements infligés aux aînés.

C. LA LÉGISLATION AU MANITOBA

Un certain nombre de textes législatifs en place au Manitoba s’appliquent aux adultes qui
ont besoin de protection, notamment : le Code criminel, la Loi sur l’obligation alimentaire, la Loi
sur la santé mentale, la Loi sur les personnes vulnérables ayant une déficience mentale, la Loi sur
les procurations et la Loi sur les directives en matière de soins de santé. De plus, adoptée au
Manitoba, la Loi sur la violence familiale et la protection, la prévention et l’indemnisation en
matière de harcèlement criminel est entrée en vigueur le 30 septembre 1999. Dans une certaine
mesure, diverses autres solutions juridiques s’appliquent également en cas de violence perpétrée
contre des personnes âgées. Bien qu’au Manitoba il n’existe pas de loi portant exclusivement sur
la protection de tous les adultes vulnérables, ou plus particulièrement des personnes âgées, la
législation actuelle offre cependant une protection et une indemnisation aux victimes de violence
et d’exploitation financière.

Même s’il représente peut-être une arme solide contre les mauvais traitements, le Code
criminel manque malheureusement de tranchant. Il ne se préoccupe pas de la victime en tant
qu’individu ni de la complexité des relations intimes, mais plutôt d’atteindre un objectif social plus
vaste qui est de réduire la criminalité. En conséquence, il arrive que les victimes renoncent à toute
poursuite contre un membre de leur famille par crainte de se faire rejeter par les autres membres
de la famille, de ne plus recevoir de soins ou de se retrouver seules. Le caractère intime de la
relation et l’accomodation à un comportement violent avec le temps risquent d’obscurcir le
caractère criminel du comportement et peuvent fort bien mener à un acte de revanche sur le plan
physique. En vertu du Code criminel, il est possible de faire signer une obligation de ne pas
troubler la paix publique mais le processus est long et incertain, et la protection offerte peut être
illusoire.

La Loi sur l’obligation alimentaire concerne les ruptures de mariage et ne s’applique
qu’aux couples dont les partenaires de sexes différents ont cohabité et vécu une relation sexuelle.
La plupart des éléments qui se rapportent aux questions abordées dans ce rapport font maintenant
partie des dispositions de la Loi sur la violence familiale et la protection, la prévention et
l’indemnisation en matière de harcèlement criminel. La Loi sur la santé mentale est une forme de
loi sur la tutelle des adultes visant à protéger les adultes ayant des troubles mentaux, comme le
définit la Loi, ou qui sont incapables de gérer leurs affaires. La Loi prévoit la nomination d’un
curateur pour prendre en charge les affaires de ces personnes, mais sa conception du genre tout ou
rien en matière de capacité est problématique. La Loi sur les personnes vulnérables ayant une
déficience mentale constitue également une forme de loi sur la tutelle des adultes et s’applique aux
personnes qui ont de graves déficiences intellectuelles, s’étant manifestées avant l’âge de 18 ans,
et qui sont incapables, seules ou avec l’aide d’un réseau de soutien, de gérer leurs biens et leurs
affaires quotidiennes, et de se soigner. La Loi semble faire l’équilibre entre la protection et
l’autonomie individuelle, mais son cadre est très limité.
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La Loi sur les procurations prévoit un régime selon lequel un adulte peut signer une
procuration durable, qui autorise le mandataire à gérer les finances du mandant lorsque celui-ci
devient mentalement incapable, ce qui évite ainsi la nomination d’un curateur. Depuis qu’elle a
été modifiée en 1996, la Loi exige que le mandataire rende compte de sa gestion.

Enfin, la Loi sur les directives en matière de soins de santé permet à une personne de
donner des instructions aux membres de sa famille et aux médecins sur la nature et la quantité de
soins médicaux ou autres qu’elle peut recevoir si, dans l’avenir, elle est incapable de communiquer
ses volontés.

D. SYSTÈMES COMPLETS DE PROTECTION DES ADULTES

Toutes les provinces de l’Atlantique, ainsi que la Colombie-Britannique, ont adopté un
système « complet » de protection des adultes, bien qu’en Colombie-Britannique, la loi n’entre en
vigueur que le 1er février 2000. Un tel système peut couvrir les questions de tutelle, de capacité,
de déficience mentale ou de curatelle, mais sa particularité est qu’il met l’accent sur la protection
contre les mauvais traitements et contre l’exploitation en prévoyant l’intervention d’organismes.

De façon générale, une législation complète sur la protection des adultes s’applique aux
personnes de 18 ans minimum qui sont incapables de se protéger seules contre les mauvais
traitements en raison d’une déficience mentale, d’une maladie ou d’une invalidité, ou pour cause
de coercition ou de contrainte physique. En proposant un mélange de services obligatoires et
facultatifs, la législation vise également les cas d’adultes qui sont capables mais qui n’ont pas pris
de mesure pour se protéger.

Les pouvoirs accordés aux organismes intervenants et la protection offerte aux victimes
varient d’une province à l’autre. Certaines lois n’autorisent une enquête ou l’entrée dans le
domicile qu’après l’établissement de rapports faisant état d’actes de violence effectifs alors que
d’autres permettent ces interventions en cas de risque perçu. Parmi les éléments clés de la
législation, il faut mentionner la prise de possession par la force, la possibilité de procéder à un
examen médical sur les lieux et de faire sortir l’adulte avec ou sans son consentement.

Bien que les systèmes complets de protection des adultes donnent peut-être aux organismes
« un pied dans la porte » nécessaire dans les cas de mauvais traitements ou de négligence
soupçonnés ou réels à l’endroit d’adultes, ils semblent compromettre le droit à l’autonomie
individuelle et le droit à l’application régulière de la loi, ces droits risquant de n’être pris en
considération que longtemps après qu’un adulte et ses proches ont perdu une grande part de leur
liberté et subi des répercussions juridiques. C’est ce compromis vis-à-vis des droits qui constitue
le plus gros inconvénient de ces systèmes, et pour cette raison, la Commission ne recommande pas
qu’ils soient adoptés au Manitoba.
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E. LA LÉGISLATION AU CANADA EN MATIÈRE DE VIOLENCE FAMILIALE ET
LES POSSIBILITÉS DE RÉFORME

Quatre provinces canadiennes ont adopté une législation sur la « violence familiale » :
l’Alberta, la Saskatchewan, le Manitoba et l’Île-du-Prince-Édouard. Cette législation porte, non
pas sur les adultes vulnérables à proprement parler ni sur leur prise en charge par l’État, mais sur
l’aspect restreint de l’accès immédiat des victimes de violence familiale (et au Manitoba, aux
victimes de harcèlement criminel) aux ordonnances de protection.

Au Manitoba, la Loi sur la violence familiale et la protection, la prévention et
l’indemnisation en matière de harcèlement criminel a découlé du rapport de la Commission sur
le harcèlement criminel (Rapport no 98, 1997) et du Rapport Schulman sur un cas de meurtre-
suicide (A Study of Domestic Violence and the Justice System in Manitoba, 1997). Les
recommandations de ces deux rapports ont été regroupées pour inclure la violence familiale par
un cohabitant, par un ancien cohabitant ou par le parent d’un enfant, et le harcèlement criminel par
n’importe quelle personne.

Dans la mesure où elles traitent de la violence familiale, les lois du Manitoba, de la
Saskatchewan, de l’Alberta et de l’Île-du-Prince-Édouard sont semblables puisqu’elles ont la
même raison d’être et qu’elles offrent les mêmes possibilités de recours, sauf qu’elles ont quelques
différences marquées tant sur le fond que sur la forme. Par rapport aux systèmes complets de
protection des adultes, ces lois respectent plus efficacement l’équilibre entre la nécessité de
protéger les victimes de violence familiale et le droit d’un individu à l’autonomie. Contrairement
à ce que préconisent les systèmes complets, aucun organisme en tant que tel n’intervient, et
l’adulte ne peut être identifié comme une personne ayant besoin de protection que par un juge de
paix ou un juge. Ainsi, une loi sur la violence familiale évite la stigmatisation et préserve la vie
privée de l’individu. De plus, aucun plan n’est imposé à une victime hésitante ou réticente, et les
solutions sont adaptées aux besoins et à l’autonomie des victimes. Cependant, la Commission
estime qu’il est souhaitable, voire nécessaire, d’améliorer la loi manitobaine et l’exécution des
ordonnances.

Parmi ses nombreuses recommandations, la Commission suggère que la Loi sur la violence
familiale et la protection, la prévention et l’indemnisation en matière de harcèlement criminel soit
modifiée en élargissant la définition de « violence familiale », de façon à mieux protéger les
victimes. Un tel élargissement donnerait plus de marge de manoeuvre aux juges de paix désignés
et au tribunal pour déterminer si un comportement qui ne correspond pas exactement à l’un des
comportements précis figurant dans la liste établie devrait être caractérisé de comportement
violent, dans certaines circonstances. Il faudrait en outre que la Loi inclue une disposition de
responsabilité du fait d’autrui selon laquelle un intimé qui encourage ou sollicite une autre
personne pour qu’elle commette un acte qui, s’il était perpétré par l’intimé, constituerait un acte
de violence familiale, est réputé avoir commis cet acte personnellement. La Loi devrait aussi
prévoir une protection à l’égard des personnes qui ont souvent et facilement accès au domicile
d’une autre personnne, que ces personnes soient ou non liées par le sang, par le mariage ou par la
responsabilité partagée des enfants, ou qu’elles habitent ou qu’elles aient habité ensemble. Enfin,
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la Loi devrait permettre à d’autres personnes, y compris certaines personnes désignées (comme des
travailleurs sociaux) et des amis ou membres de la famille (avec l’autorisation du juge de paix
désigné ou du tribunal) de demander une ordonnance au nom des victimes.

La Commission recommande également que la Loi soit modifiée afin d’inclure une liste
de facteurs permettant d’aider les juges de paix à déterminer les cas urgents d’ordonnance de
protection (cette liste devrait tenir compte des meilleurs intérêts des enfants de la victime) et que
l’on donne aux juges de paix désignés et à la Cour du Banc de la Reine les moyens de réagir
convenablement aux circonstances particulières entourant les cas de violence familiale en
autorisant l’inclusion, dans l’ordonnance, de n’importe quelle disposition qui s’avère nécessaire.
Au minimum, la Loi devrait permettre aux juges de paix d’accorder à quelqu’un l’occupation
exclusive d’un logement, de confier provisoirement à quelqu’un le soin et la garde d’un enfant,
d’accorder la possession provisoire d’un véhicule et d’interdire à l’intimé toute transaction
concernant des biens précis.

F. AUTRES MESURES

La Commission a également recommandé un certain nombre de mesures supplémentaires
pour mieux protéger les adultes vulnérables. Ainsi, une formation juridique pratique, destinée aux
personnes âgées et à d’autres victimes de violence familiale, pourrait offrir des renseignements et
des conseils juridiques spéciaux. Parmi les autres suggestions non juridiques pour lutter contre la
violence envers les personnes âgées, citons : l’éducation du public de façon à mieux faire connaître
les droits et les recours possibles, l’éducation des professionnels, la diffusion élargie des
programmes existants, l’établissement de nouveaux services et de protocoles liant les organismes
et, de façon générale, l’augmentation des points de contact, au choix des victimes, avec ceux qui
peuvent offrir des services, notamment d’aiguillage et de consultation. De telles mesures sont
habilitantes plutôt que réactives et elles améliorent plutôt qu’elles ne limitent les solutions offertes
aux personnes âgées et aux autres personnes vulnérables. L’exploitation financière des adultes
vulnérables est une autre question qui exige qu’on y prête davantage attention. Enfin, pour
favoriser la dénonciation des cas d’adultes ayant besoin de protection, la Commission recommande
que les organisations professionnelles et les organismes de prestation de soins établissent des
normes obligeant leurs membres à signaler ce genre de situations, dans le cadre de leurs
obligations professionnelles.
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