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Statutory Regulations and Orders 
Tuesday, February 15, 1977 

TIME: 2 p.m. 

llliR. CHAIRMAN: Order please. Gentlemen, we have a quoru m .  The Comm ittee w i l l  come to order. When we 
adjourned at 1 2:30 we had reached section 27 on page 130. Do you wish to d iscuss this in total or part by part? Mr. 
Ad am. 

MR. ADAM: Yes,  I don't th i n k  I would say, "pass", I would l i ke some explanation maybe from Mr. Si lver or Mr. 
Goodman on the ramifications of the Minority Report, that is  Comm issioner Hanly. They have a separate 
recommendation of Comm issioner Hanly on that particular section.  

MR. GOODMAN: I take it that j ust deals with the u n i lateral opting out. Hanly's proposition, which is the 
recom mendation of Hanly, is the same as, I g uess, most of t he submissions you heard from women's groups, that 
there shouldn't be a u n i l ateral opti ng out, that it wou ld have to be by agreement, with the consent of both parties, 
in effect. 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: Comm issioner Hanly says that cou ples should not have the option of making the SMR apply only 

from the date the legislation comes into force, so that in every case the legislation wou ld apply back to the time of 
marriage, that is ,  to al l  the assets going back to the ti me of marriage. And it says more than that, it g ives general 
j udicial  d iscretion in all cases. I ' m  real ly  not sure what it means except that it opens the thing up quite wide. 

MR. CHAIRMAN: Mr. Adam. 
MR. ADAM: Mr.  Chairman, my understanding and I cou ld be i n correct on this,  but I understand the SMR would 

apply to a l l  marriages i n  the past, and that that is a recommendation of Commissioner Hanly.  Am I correct on that? 
That if the legislation comes into force that all married people wi l l  come u nder this Act regardless if they've been 
married for 50 or 60 years past or whatever. Is that correct or am I wrong on that? 

I\IIR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: lt does, the whole SMR appl ies anyway to all marriages, no matter when . . .  
MR. ADAM: Retroactively. 
MR. SILVER: Retroact ively. The question is only whether it should apply to those assets in a marriage that 

were accu m u lated between the date of the marriage and the date the leg is lat ion comes into force. 
MR. GOOD MAN: Yes, if you were married 1 5  years ago and the law comes i nto effect on, say, January 1 ,  1 977, 

all of the assets that you have accumulated during that period,  that's what Comm issioner Hanly is  saying. 
MR. ADAM: Commissioner Hanly is saying that it should go back from the date of marriage. 
MR. GOODMAN: Right, and there should be no u n i lateral opting out of that. In effect, the recommendation of 

the Law Reform Commission,  the other Comm issioners, is  that - my example is: You've been married for 1 5  years 
by the t ime that this law takes effect and a l l  the assets that have been accumulated dur ing that period of time, 
either spouse may u n i lateral ly opt out of  the standard marital reg ime insofar as that period of time is concerned. 
From, let's say, those fi rst 1 5  years of your marriage, and, in effect, the law, the standard mar ital regime wou ld take 
effect only as of, say, Jan uary 1 ,  1 977, or whatever date that the law comes into effect. And Hanly, he says that it 
should go right back u nless there is an agreement between both spouses, otherwise . . .  

MR. ADAM: . . . is that right? 
MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: There's no disti nction here between u n i l ateral ly opting out, in that l i m ited sense, or an 

agreement by both. That isn't the issue here, the issue is whether . . .  I mean as far as the recommendations are 
concerned only one party, by g iv ing notice, can opt out. it  isn't necessary for both to agree, but the only question 
is  whether even that should be possible. And his conclusion is  that the appl ication should be back to all assets 
back to the marriage, u n i versal ly.  So that whether it is one party that opts out u n i laterally or whether it is both 
parties who agree together to opt out, they would not be able to do it.  

MR. ADAM: They wou ld not be able to do it  if we support the m i n ority. 
MR. SILVER: Under the majority they can opt out if one party wants to. I th ink the Government is  suggesting 

that, i n  response to a n u m ber of briefs, that the opting out should be only by agreement of both, rather than by 
one. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Yes, just a follow up on Mr. Silver's comments. As I see it Mr. Hanly isn't opting for either the 

uni lateral opt out or the bi lateral opt out.  
MR. SILVER: No. 
MR. SHERMAN: The Commission is  recom mending that u n i lateral opting out be permitted. Commissioner 

Hanly is  recommend ing that that concept not be considered at a l l ,  that once a couple is  married the standard 
marital reg ime comes into effect and it appl ies u niversal ly  and retroactively to a l l  couples al ready married. There's 
no question of opting out, either with mutual consent or by i nd ividual  option. 

MR. GOODMAN: I don't read it that way. 
MR. SHERMAN: But, he does go on, I th ink,  in my view, to undermine the position that he takes with the 

qual ifying clause at the end of his recommendation,  "but any sharing u pon termination of the SMR should be 
determined upon general j ud icial  d iscretion i n  all cases." 

A MEMBER: You can't have it both ways. 
MR. GRAHAM: He has also suggested a saving clause at the end,  "Notwithstand i n g  anyth ing contained in this 

Act the Cou rt may in extraord i nary ci rcumstances, and i n  order to avoid g reat i njustice or great hardship,  vary the 
terms of any marriage contract or award, more or less than 50 percent of the shareable assets to any spouse." 
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MR. CHAIRMAN: Mr. Adam. 
MR. ADAM: Mr. Chairman,  does the recommendation of the majority consider the retroactivity? 
MR. SILVER: Yes. 
MR. ADAM: They do? 
MR. SILVER: And then they don't opt out. 
MR. ADAM: As far as opti ng out is  concerned. What I 'm trying to determ ine here is  whether we are speaking of 

what happens to the assets from the day legislation is  proclaimed, or what happens to the assets prior to the 
proclamation, that's what I ' m  trying to clarify? 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: Wel l ,  that's the very thing that Comm issioner Hanly d isag rees with. The majority o f  the 

Comm ission says that parties should have the right to decide that the SMR should not apply to assets that they 
have gathered after the marriage but before the Act comes into force, before the Act is proclaimed. But 
Comm issioner Hanly th i n ks they should not be able to do that, that the S M R  should apply universal ly to everyone 
in the case of assets gathered before the Act comes into force. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman, I th ink that what Mr.  Han ly and also Mr. Gibson to some extent is saying is that in  

present legislation that we have, in very many cases, i n  fact I know of  no cases to my knowledge where we haven't  
put some saving clause i n  whenever we introduce retroactive legislation - and I refer to the grandfather c lauses 
that are brought in in labour legislation and thi ngs of that nature where we have made thi ngs retroactive - but we 
have always recognized the val idity of existing legislation that has occu rred up to that point.  I th ink legal counsel 
may be able to g ive us some i nstances of legislation that has occurred that has been completely retroactive 
without any opti ng out clause, but I have to say that I don't know of any. Most of them have had a saving clause of 
some nature or another in there to recogn i ze existing c i rcu mstances. Can we have the benefit of legal  advice on 
that, whether you know of any cases where that has not been done? 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Hu man Rights' legislation, right off the bat, eh? 
MR. ADAM: What about The Dower Act? . 
MR. SILVER: Rent Stabilization Act. 
MR. PAWLEY: How was The Dower Act when it was i ntrod uced processed? Was there no opti ng out of that? 
MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: Wel l ,  there is no opting out as such,  but there is provision for release of dower which amounts to 

the same thing I suppose as opting out. But I would say that there are examples of legislation where the 
appl ication is retroactive without any kind of saving provision.  I'm pretty sure there are, I can't name any 
legislation but I th ink we could certain ly find some. 

MR. GRAHAM: Wel l ,  I th ink ,  Mr. Chairman, that where that occurs you will find an appeal procedure of some 
nature or another i nvolved i n  the legislation.  

MR. SILVER: Wel l ,  it would n't necessarily be an appeal from the retroactive aspect, if you know what I mean.  i t  
might be an appeal on the g rounds that the subject matter i n  question perhaps does not qual ify, is not  subject to 
the Act; but if it  is subject to the Act then,  you know,  it wou ldn't be a case of  appeal ing the retroactive aspect. I f  
legislation makes it  retroactive a n d  if  t h e  subject matter is someth ing that is  subject t o  t h e  Act then it's retroactive. 
it appl ies to that subject matter retroactively. 

MR. GRAHAM: Mr. Chairman, I th i n k  somebody mentioned the Rent Stabilization as an example, but i n  that 
Rent Stabi l ization we recognized that there are exten uating c i rcumstances and we have the Rent Appeal Board 
which is  set up to a l l ow for those types of things to occur. Again I say that I don't know of any legislation that 
doesn't have some avenue of appeal or escape if  it's retroactive i n  its nature. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I 'm concerned that if we leave an escape route here, Mr. Chairman, that I th i n k  that really insofar 

as bad marriage situations, you are probably only deal ing with two, three, four percent, a very very smal l  m i nority 
of total marriages, and if we a l l ow that type of escape route I'm afraid the escapes w i l l  take place by one of the 
spouses in  those situations to avoid responsi b i l ities under this legislation u n i lateral ly without mutual agreement, 
and that those marriages that there is no concern there won't be any feel ing of any need for this. What worries me 
is that the only ones that wi l l  take advantage of that type of escape route would be those involved i n  marriages that 
are in  the process of strain .  

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Could I ask through you, Si r -l 'd l i ke to ask the Attorney-General what is he referring to as the 

escape route. Is he referring to the u n i lateral right to opt out, or is  he referring to the secondary clause of 
Commissioner Hanly's Recommendation,  because the two su bjects seem to have got m i xed together here and I 
may be wrong, but I thought that i n  M r. Graham's reference to an escape route he was going to explain what 
Comm issioner Hanly had meant in  his recommendation. 

MR. PAWLEY: Wel l ,  I was actually thinking in  terms of the u n i lateral contracti ng out, although l "d be somewhat 
concerned at the same development from Commissioner Hanly's proposal ,  because here he is  seemingly trying 
to have it  both ways. lt appl ies un iversally and retroactively, he says, but at the same t ime he al lows general 
judicial  discretion,  doesn't he? 

MR. SHERMAN: Yes. 
MR. PAWLEY: So he is proposing S M R  with judicial discretion,  and I don't th ink that's m uch of a step forward 

from where we are now in Manitoba law. 
MR. CHAIRMAN: Mr. Si lver. 
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MR. SILVER: Mr. Pawley, first I thought I d idn't u nderstand it and maybe I sti l l  don't, but upon rereading the last 
part of Commissioner Han ly's sentence here, I th ink  that the j ud icial  d iscretion that he proposes is intended to 
refer only to the aspect of sharing of the proportion that is to be shared, whether it's to be 50-50 or some other 
proportion, perhaps with a view to balancing : out- I 'm not sure about this,  but perhaps with a view to balancing 
out the f i rst part of h is  statement, the effects of the first part of h is  statement, but I don't know if  they're real ly  
related. 

MR. PAWLEY: But I don't see why it should be appl ied un iversally and retroactively if a couple together agree 
that they don't wish this applied to them. Why wou ld we wish to apply this u n i versally to even i nclude couples who 
wish to mutual ly contract out? You know, I can't understand his reasoning,  why we would want to im pose this 
upon a couple who together agree that they don't wish th is law appl ied to them. So then this really doesn't give the 
clear picture of what he is proposing then. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: I think maybe Commissioner Hanly's reason for judicial  d iscretion is  on the top of page 90 

where he says, "I see no good reason to retreat from this earlier posit ion.  There may of course be exceptional 
conditions under which the result ing 50-50 sharing arrangements woul d  be g rossly unj ust." Now I don't know 
what those conditions would be, but he says, "Th is  coul d  be rectified through a general judicial  discretion as 
out l ined in Gi bson and Han ly's d issent on pages 1 00 and 1 01 . " 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: M r. Chairman, Comm issioner Hanly is  saying,  it seems to me, what a lot of people have said , 

formal ly and informal ly, in and related to these Com mittee hearings s ince this study entered the publ ic arena. it's 
been suggested by many persons on the Comm i ttee and appearing before the Com mittee, and in informal 
conversations that I 've been i nvolved in, that there certain ly  could be cases of the type referred to by 
Commissioner Hanly and by Mr. Graham, and that a 50-50 spl it  is  not necessarily fair either to one or the other 
party. But we have moved beyond that consideration to accept the 50-50 proposition, and if  we find ou rselves 
inc l ined to the Hanly view then I must ag ree with the Attorney-General, that what is being sought here is the SMR 
with judicial  discretion. 

I th ink that if you look at the d istance that we've come, if it  can be descri bed as a distance, I think we've 
surmounted that potential obstacle al ready. We've taken the view that the 50-50 partnership, division of property, 
- it seems to me anyway that there's been a consensus that that's an acceptable pr inciple.  

The Hanly view moves sharply away from that principle .  l t  says there is  no 50-50 concept, it says that there will 
be judicial  d iscretion . So I wou l d n 't want to get bogged down too m uch in the consideration of thE Hanly position 
although I respect the view that he has formu lated. 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: I th ink we may be losing sight of this, that a couple can, by m utual agreement, opt out of the 

whole thing or any part of it .  The only thing that the Com mission is  saying i n  its majority report is tt':at in this case 
you don't need the agreement of both to opt out of this aspect; one alone, of the two, can decide that he or she 
doesn't want it to apply to h is  other assets and can uni lateral ly perform this function of opti ng out. But if we go 
away from this u n i l ateral opting out and req u i re the agreement of both, then the general pri nciple of both being 
able to opt out covers it .  So, we're not real ly putt ing i n  anythi n g  new. 

MR. CHAIRMAN: Mr. Jenkins.  
MR. JENKINS: I seem to be getting more confused here by the moment.  I was under the impression that the 

Majority Report here gave a six month period d u ri n g  which t ime the two members to the union can assess and get 
legal opinion and then one can u n i l ateral ly opt out. Is that correct? 

MR. PAWLEY: Under the Com mission Report. 
MR. JENKINS: I ' m  talking about the Majority Report, I'm not talking about the M i nority Report. Now, the thing 

that I 'm not qu ite clear in my m i nd now, is that just prior to the Act coming i nto force, the assets that were accrued 
before that, or what happens to the assets that accrue after that, do they become just l i ke a standard marital 
regime? 

MR. SILVER: They're automatica l l y  locked i n .  
MR. JENKINS: They're automatically locked i n .  
MR. SILVER: Yes. 
MR. JENKINS: Oh, f ine then. Wel l ,  speaking to the recommendation that is  here I f ind nothing wrong with it 

except the one portion here with the uni lateral opti ng out. I certai n ly don't buy the u n i lateral opting out because I 
th ink that you're going to have here perhaps more amm u n ition for people to start arguing over what assets they 
have accrued over this period of t ime, and if they have been l iv ing together for 1 5  years qu ite happi ly, as happy as 
two people can l ive together, I don't th ink that we should be g iving them now some food for thought hereto sit and 
ponder for six months and maybe get into a hell of a ruckus over who is going to have the assets that have been 
accrued in the first 1 5  years. And so I would say I would go along with it if they both want to bilatera l ly opt out, fine 
1 would go for that, but for a u n i lateral opting out by one or the other partner, no, I ' m  certainly not in agreement 
with that. 

MR. CHAIAN: Any other opinions on that point? Mr. Sherman. 
MR. SHERMAN: Wel l ,  my opin ion is not entirely f inal ized on the point, M r. Chairman, but there's still some 

questions i n  my mind about it. I accept the concept that once the legislation was proclaimed that from that day 
forward everything in the S M R  would be shared on a 50-TO basis and there would be no such thing as opting out. 
In other words, there is  no opting out into the future. What this proposes is  an opt out into the past for those who 
want to exercise it, on a u n i l ateral basis within a six month period. I 'm troubled by the fact, and I hesitate to put the 

323 



Statutory Regulations and Orders 
Tuesday, February 15, 1977 

thing on a personal level ,  but I wou l d  say, for the record, Mr. Chairman ,  that I would have personally no i ntention 
of exercising my option to opt out, and I don't mind saying that for the record. But I don't think I have the right to 
take that option away from other people, to say that those who are al ready married, those moving i nto here from 
other j u risdictions, do not have the right to make that decision for themselves. I know what my decision would be, 
I wouldn't opt out, but they might want to opt out. 

MR. ADAM: Inc l uding your wife? 
MR. SHERMAN: I can't say whether my wife would want to opt out or not. That's what troubles me about it. The 

Law Reform Com mission,  the Chai rman Mr. Muldoon, spoke to us about the Comm ission's desire to avoid what 
he called, and what the Commission referred to as i nf l icted equal ity, and this was part of their reasoning for 
a l l owing a u n i lateral opting out right for the f i rst 1 47 05 1 5  02 77 SRO MCW ./six months after the legislation came 
into effect. And I sti l l  find that question bothering me and I find it unanswered to date, whether or not by i nsisting 
on only b i lateral opt out procedures we are not engaging,  i n  effect i nf l icting equality on marriages that may be 
perfectly good marriages and perfectly good arrangements between the two parties at the present time, and that 
may be put under unanticipated strain by this k ind of a provis ion.  

The other q uestion I have is what about the people who are about to become married ?  They, in fact, have the 
r ight to opt out.  Al l  they have to do is say, "No, I won't go through with i t ,  I won't get married . " That;., a de facto 
opting out, but you're not permitt ing the same right of opting out to the people who are al ready married . You're 
permitting it  to those who are contem plating marriage, that troubles me a l i ttle bit. Certainly I th ink  that every 
marriage, once the law comes into effect, every marriage from then on should be governed by the no opt out 
reg u l ation un less the decision is m utual and bi lateral. But I 'm concerned about the marriages al ready in  existence 
and I don't know that we have the right to instruct those marriages and those people as to how they should l ive. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Well my concerns are the same as M r. Sherman's except I see the other approach as one that is 

more l ikely to bring about the type of situation that Mr. Sherman is worried about because if we have one of the 
parties u n i l aterally opt out, then I wonder how the other party, who obviously refused to agree mutual ly to the 
opting out, then, in  fact, that second party has had a situation i m posed upon h i m  or her by the u n i lateral opting out 
of the other, and I can i magine the strain that that type of situation wou ld create. I th ink  that the principle of the 
legislation is good and I th ink that we ought to wish that there would be agreement together, a co-operative 
agreement, on the part of both the h usband and wife if they opted out rather than a l l owing the one party, in fact, to 
uni lateral ly i m pose a different reg ime on the other party' which in fact would be the situation of the u n i lateral 
opti ng out as opposed to mutual opting out. And for that reason th results I fear wou ld be as Mr. Sherman painted 
them, but approaching it from the opposite d i rection. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chai rman , I th ink we have only looked at, and I don't l i ke the word "opting out" as a 

phraseology, I th ink that what we are looki n g  at here really is if we, by retroactive legislation ,  im pose on a person a 
different set of standards than those that he entered an agreement on,  are we going to give that person, either 
u n i lateral ly or joi ntly, some form of appeal from the c ircumstances that we have i m posed on him by that 
legislation? I know if society in its col lective wisdom i m poses a penalty on a person and i ncarcerates them for a 
two-year period or a life sentence, even under those conditions we a l l ow that person the r ight of appea l .  it seems 
to me that some place, somewhere in  the legis lation,  if it materia l l y  affects a person, either beneficial ly or 
otherwise, I th ink  that we have to g ive a person the opportunity some place to appeal the decisions that we, as 
legislators, i m pose on them. Whether it be to his advantage or his disadvantage I th ink  that we should g ive that 
person that right of appeal. Now, whether it be to a court or what I don't know, but I th ink there has to be some 
veh icle somewhere that g ives that person a basic right that we have trad itiona l ly written into any legislation. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: The only concern that I have, and I ' m  sorry that I had to step out, the second concern which I 

have in connection with the u n i l ateral opting out again relates back to the factthat I can j ust see what g roup would 
opt out, it  would be that very very very t iny m i nority that would uni laterally opt out. There could be a lot of mutual 
opting out because of ag reements together, but anybody that would u n i laterally i m pose a different formula upon 
their other spouse than the law i ntroduced wou ld seem to me to be one that would tend to be in a type of marriage 
that shaky - obviously wou ld be pretty it would seem to me to be, if there could n't be a mutual agreement. So that 
1 wou ld be concerned that the uni lateral opting out wou ld take place with most of those marriages that we are 
trying to a im at insofar as this leg islation is concerned. Aga i n ,  in three to four percent we might f ind a 50 percent 
uni lateral opting out in that little tiny group, and the remaining 97 percent of the marriages I suspect that there 
wou ldn't be any opti ng out except for mutual optings out, so I'm concerned about the practical consequences of 
j ust who would be u n i lateral ly opti ng out and i m posing the old law onto their spouse against their spouses wishes 
obviously, or else the spouse would have gone along with the opting out. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr.  Chairman, I think we aren't maybe looking far enough and I have to here profess ignorance 

of al l  the various rel igious practices, but I would j u st ask a quest ion,  not knowing the answer. What would occur if 
we i m posed a S M R  on a Hutterite couple? Is there any legal s ign ificance in that? I don't truly know the Hutterite 
rel ig ious marriage ceremony at a l l .  

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I wou ld assume that we wouldn't be. F irst I would assume that if they did find anything 

repugnant that they wou ld m utually opt out,  but secondly,  I assume that a Hutterite community that ai l  is owned in 
common,  and there are no personal  assets, so there wou ldn't be anything to d ivide, would there? 

MR. GRAHAM: I just used that . . .  are there others? What is the practice in the Mormon or other rel ig ious 
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groups? 
MR. PAWLEY: I don't know, now we have a rel igious authority at the end of the table, but I would agai n think 

that if we do have a rel ig ious situation and obviously if a couple share i n  a particular faith,  and some way or other 
this legis lation was repugnant, which I cou ldn't imagine but I su ppose it could be, that 

MR. SHERMAN: Mr. Chairman, a question to the Attorney-Genera l .  He's concerned about a particular l ittle 
g roup which he describes as probably a very smal l  m inority, people who for reasons ranging from self-interest to 
meanness to viciousness, would take advantage of this provision.  I'd l ike to ask the Attorney-General whether he 
does not th ink that same g roup, those same people,  would take advantage of it if  the legislation were formu lated 
and a proclamation date were to be set. If those same people knew that this legislation was going to be proclaimed 
on J u ly 1 ,  1 977, just to take an example,  what woul d  stop those people from exercising their opt out rights right 
then , by separating from their spouses right then. I don't th ink we're going to be able to control that kind of 
meanness of temperament no matter what we do with the legis lation.  

MR. PAWLEY: Yes, except that you wou ld have, I would th ink ,  a situation by which those of  that particular 
temperament, they themselves probably would tend not to wish a separation.  l t  is probably their very meanness 
that leads to the other spouse wishing a separation.  

MR. SHERMAN: I f  I could just ask a supplementary questio n .  I f  they knew that as of J u ly 1 st there was no way 
that they could retain what they thought, in their own selfish way, was their fu l l  entitlement, in terms of the 
property acq u i red d u ring the marriage, if they were sti l l  married at that t ime or if they were sti l l  l iv ing together at 
that time, if the SMR was sti l l  were sti l l  intact at that time, why wou ld the separation not take effect in a de facto 
sense on the first of March so that that individual , whom we're consideri ng,  could retai n  his or her holdi ngs? Is 
that not in effect opting out u n i l aterally? 

MR. PAWLEY: Wel l ,  it is  true what would be taking place there wou ld be a much greater decision on the part of 
that spouse, it would be a decision to uni lateral ly  try to separate, separate the marriage, rather than just to opt out 
of this particular type of SMR, and thus, I would th ink that the i nstances and the n u m bers would be much fewer 
and it would be in the latter. Certain ly there may very well  be some i nstances of that, but that person is certainly 
going to much greater extremes, and thus I woul d  th i n k  the n u m bers would be fewer fo l lowing that route than if  
we a l l owed anyone over a period of time to j ust, on their own whi m ,  opt out regardless of what their  fellow spouse 
thinks or feels. 

MR. CHAIRMAN: Mr. Joh nston. 
MR. F. JOHNSTON: Mr. Chairman, on this q uestion.  What happens to the present separations? What happens 

if there's al ready a separation? 
MR. PAWLEY: lt is my understanding that it would not apply to existing separations nor to existing litigation, 

parties in existing l itigation, as per certain l itigation according to The Interpretation Act. The existing separations, it 
wou ld not apply, wou ld it, if we used that word that we referred to earlier as maybe one that was necessary "co
habitation".  

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: I th i n k ,  i n  the case of parties that are in a state of separation at the t imet  he legislation comes into 

force, I th ink this would apply,  the SMR would apply to their assets because they are marr ied and the legislation 
wi ll apply to every marriage, but Mr. Pawley is br inging i n  another matter, the matter of pending l itigation. If there 
is a case that is before the courts, which is a different thing from j u st a case that is in a state of separation, now 
where a case is  before the courts and some legal aspect is being dealt with by the courts, which legal aspect would 
be changed if the new legis lation were i n  effect at that time, and I say that that case would be decided on the basis 
of the old legislati on,  but that's a different th ing.  

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Isn't there some inconsistency there because we have recogn ized on several poi nts 

throughout this subm ission that assets are d istributed, etc. on the basis of the time when co-habitation ceased to 
exist. 

MR. SILVER: No, well then this other thing we were j ust tal k i ng about, as to whether it appl ies retrospectively 
to assets accum u l ated prior to the legislation com i n g  i nto force, that wou l d  come i nto play at that time. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: lt seems to me, Mr. Chairman' we're i n  danger of setting up two classes of citizens here. The 

first class is the class that has al ready separated, their marriage has al ready b roken up, or the g roup that is simply 
contemplating marriage, is  just engaged. Al l  those people have got certain rights. The people that are al ready 
married and have hung in there and have stayed married don't have the same rights and they're the second class 
citizen i n  th is  social frame. lt seems to me that there is  that danger. I'm not suggesting that I'm not prepared to be 
persuaded by the Attorney-General and I ' m  waiti ng for his eloquent and golden words to persuade me, but I'm not 
going to go down qu ietly, Mr. Chairman. I say that there are some considerations here that obviously have 
exercised other minds as well as our own, namely, the members of the Law Reform Commission, with the 
exception of Commissioner Hanly, and I am not entirely satisfied that we are all satisfied that this is justice. I agree 
that a l l  marriages henceforward, that it is perfectly legitimate for a government to say, and for legislators to say, 
" Everything that happens from this day forward shal l be subject to such and such laws of the land ", but I am 
troubled when we say that this goes back and can affect things that were done before that without respecting 
peopl e's individual rights. I ,  frankly,  don't  share the Attorney-General's fears that there would be a g reat rush to 
opt out. I know there would be that smal l g roup that he's th inking about and that wou ld be painful fort he affected 
spouses, the affected partners of that group, but I ask you whether it is not more painful to take away individual 
rights? 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: When we d iscuss i nd ividual  rights, thoug h ,  it  seems to me, as I thought earl ier, that it i nvolves 
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both ways here. We are al lowing an individual  to u n i lateral ly opt out and thus deny to another i ndividual the right 
to decide whether or not he or  she wishes to accept the benefits of the legislation, that person loses that right, it 
seems to me, to ind icate their preference for the standard marital reg ime, so that there is certainly a loss of right 
there on the spouse that finds his or herself being unable to accept the benefits of this legislation which I think we 
a l l  stand by as to it being beneficial.  And thus, I woul d  l i ke to have suggested therefore that any deviation from this 
legislation should surely be on a mutual basis rather than a u n i latera l ,  because, thinking of the M u rdoch case I 
woul d  assume that M u rdoch wou ld opt out i mmediately and Mrs. M u rdoch would f ind herself unabie to take the 
benefit of this law, which we say pu bl ic ly and to the entire province, is law that we feel is  good, it represents equal 
partnersh i p  i n  marriage, we're going to deny to M rs. M u rdoch the benefit of this legislation sim ply because Mr.  
M u rdoch on h is  own decides to opt out without consultation, without agreement, from Mrs. Murdoch. So that Mrs.  
M u rdoch is  left i n  the same unfortunate position, type of position, she was in  before, without right, i n  worse 
position because she knows that there is law that has been sanctioned by the provincial  community which she is 
no longer able to take advantage of. That worries me a g reat deal in that case.because we're not talking about one, 
but I think we would probably be tal king about a num ber, and there would be the hards h i p  cases where this wou ld 
happen. Certai n l y  the marriages where there is  little friction or difficu lty this is not  going to happen because there 
w i l l  be either mutual staying in or m utual leaving. But where there is  difficulty we are going to al low one of the two 
parties to decide u n i l ateral ly the road which that marriage is  going to take in the future, even though it may be a 

road that we have indicated, as representatives of the provincial  commu nity, we feel is not the best type of 
arrangement. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Wel l ,  it seems to me, Mr. Chairman, and I appreciate the Minister's remarks, that there are two 

flaws in that l ine of argument. One is that, in my view, Murdoch wou ld opt out now if he were in Manitoba and he 
were aware that this Committee on Statutory Orders and Regulations was meeting and considering this kind of 
legislative change, Mu rdoch wou ld opt out now - Interjection - By throwing his wife out, that"s right, and there 
wou ld be noth ing we cou l d  do to prevent that. So the Mrs. M u rdochs of the world,  it is only the future Mrs. 
Murdochs of the world who are going to be protected, we can't protect the Mrs. M u rdochs that have al ready been 
created. And, number two, the second flaw, it seems to me is that - at the risk of being repetitive - what the 
M i nister is saying is that there are a n u m ber of bad marriages around and we can do something to correct them. 
My feeling is that by permitting the uni lateral opting out option you are not taking away anything from anybody 
because the people who are going to be affected haven't got anyth ing right now, they're at a bad marriage right 
now. So you can't argue that by permitti ng u n i l ateral opting out you're taking something away from that woman, 
she hasn't got anything now. 

MR. PAWLEY: lt wou ld want to give her someth ing.  
MR. SHERMAN: Wel l ,  exactly, so what you are saying is you want legislation that gives her something and I am 

asking you whether we can do that. We can certain l y  guarantee that  a l l  marriages i n  the future and ai l  SMRs from 
the date of the proclamation are subject to this 50-50 division, but in the case of the mean spouse you are talking 
about, h is  wife or her husband has noth ing now so you are not taking anyth i n g  away from them by permitting 
u n i l ateral opting out.  

· 

MR. JENKINS: Mr. Chairman, we seem now to have come down to what is the n u b  of this legislation, what it is 
going to do, and I must say that I do have to share the concerns of the Attorney-General here and it may be quite 
true what Mr. Sherman says, that we are not going to do anyth ing for the Mrs .  Murdochs, but my worry is,  and I ' l l  
state i t  agai n, that b y  leaving t h i s  option, a n d  leaving t h i s  option u n i lateral, that w e  are going t o  create in t h e  m inds 
of marital u nions i n  this province the suspicion of one partner or the other that one is  trying to pu l l  someth ing over 
the other. Now they have been l iv ing together, I th ink,  as we stated, 1 5  years for an example, qu ite happily. Mr. 
Graham says that if  we do adopt this section with u n i l ateral opting struck out that there should be some appeal 
mechanism . I mean,  if  he has that concern for the appeal mechanism on one side certainly there should be an 
appeal mechanism for the partner that is  being d isbarred here from having an economic benefit out of that. If you 
are going to have an appeal mechanism with i n  legislation, and I'm not too happy about retroactive legis lation,  but 
I can see that in  this case here, surely when two people married X n u m ber of years ago, they went together i n 
what w a s  it somebody s a i d  t h e  other d a y  -the euphoria o f  marital b l iss, t h e i r  heads were in t h e  c l o u d s  floati ng for 
1 don't know how many months afterwards, but eventual ly about a year later -(I nterjection)- weil, maybe Mr.  
Enns would l i ke to play the m usic with it. But hopeful ly  they got together and got married because they wanted to 
share the thi ngs of l i fe together . . .  

A MEMBER: They were i n  love. 
MR. JENKINS: Wel l ,  maybe so, but I can say that I 've been happily married for over 30 years -( lnterjection)

Yes, I was i n  love too, but I can say that I would not opt out u n i lateral ly  and I don't th ink my wife would either, but 
there is always that smal l  m i nority, I th ink,  that we have to try and do something for. If we give this option for 
people to opt out, and if you are going to g ive it to one case, if we have a bi lateral opting out that one then has the 
right to appeal, then I think you have to g ive the same option to those who are forcibly opted out of the sharing of 
that SMR that has accrued prior to the enactment and comi n g  i nto force of this Act. So if you are going to have that 
you can't have an appeal leg is lation only if we adopt non-un i lateral opting out; if you are going to have opting out 
u n i l aterally then there has to be an appeal mechanism and there has to be jud icial d iscretion on the part of that 
person who is bei n g  forcibly taken out of that sharing of an asset. One way or the other I don't think it is a bad idea 
to maybe have an appeal mechan ism, and I wou ld feel much safer with an appeal mechanism for those who have 
become part and parcel of a marital reg ime, the SMR, making an appeal on what a division w i l l  be, but for one 
partner to u n i latera l l y  say to the other after so many years, " Look, what we've accrued up to date is mine and it's 
mine alone and I 'm going to keep it and to hel l  with you, and from now on we're going to share."l don't th ink that's 
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good for marriage and I certainly wou ld not buy an argu ment such as that. 
MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I 'd j ust l i ke express concern about the consequences of the u n i l atera l .  I f  we proceed on that 

route I th ink  we want to, before we're f in ished, make changes to the Devolution of Estates Act and to The Dower Act. 
I th i n k  that in The Devolution of Estates Act we want to do something about that $1 0,000 l i mit to beg i n  with, upping it  
possibly,  and with The Dower Act we would want to maybe make some changes there too.  l t  seems to me that in 
both those cases the only way that it cou ld be done, and wou ld be practical,  would be to make it retroactive in the 
same way that's been requested here, because I don't th ink we coul d  say, "Well  it 's a bad pr inciple here," and do a 
different thing when we reach The Devolution of Estates Act and The Dower Act and I don't know whether Mr. 
Sherman would not make those Acts retroactive. Certain ly I think every amendment in the past, to those Acts, 
have involved retroactive legislation.  

MR. CHAIRMAN: Mr.  G raham . 
MR. GRAHAM: I ' m  not sure I fol low the Attorney-General correctly, and that is ,  he's stating that you wou ld 

change The Devolution of Estates Act to make it retroactive, and would that apply to cases that have a lready been 
settled under that? 

MR. PAWLEY: No, it wouldn't apply to anything presently sett led, but it certai n ly wou ld pertai n  to existing 
marriages. Many of the briefs which we received, and I th ink they were right, that The Devolution of Estates Act is i n  
bad need o f  updati n g ,  that t h e  present busi ness where t h e  first $10,000 o f  an estate, where there"s no w i l l ,  goes to 
the wife and the remainder is held in trust. I th i n k  it's one half, and one half,  and one third if there's more than the 
one chi ld ,  is a provision I wou ld think we wou ld want to change and if we d i d  change that - and I have thoug hts 
when we arrive at that as to some suggestions for change - I don't th ink we woul d  want to say that existing 
marriages can opt out of The Devolution of Estates Act. If they want to opt out of The Devolution of Estates Act then 
they simply make a W i l l .  

MR. GRAHAM: That h a s  n o  bearing on t h i s  thoug h,  h a s  it? 
MR. PAWLEY: Wel l ,  I t h i n k  it is  the same issue of retroactivity though, The Devolution of Estates Act wou ld be 

retroactive. 
MR. GRAHAM: I can't see how it would be retroact ive. 
MR. PAWLEY: it wou ld pertain to all existing estates, a l l  existing estates in Manitoba where there is  no Wi l l .  
MR. GRAHAM: Those that are sti l l  h e l d  i n  abeyance? 
MR. PAWLEY: Yes. 
MR. SHERMAN: Not the ones that have been sett led. 
MR. PAWLEY: Not the ones that have been settled, but i n  al l  existing estates, there could be a death the day 

afterwards, two days afterwards, the new legislation would apply to them if there was no W i l l .  If it says it appl ies to 
a l l  existi ng marriages, that wou l d  apply to al l  existing estates. 

MR. GRAHAM: Mr. Chairman, I 've gone through the Hansard of the November 1 6th meeting with Mr. Muldoon 
here and I don't th ink we, at any time, really got into the u n i l ateral opting out with Mr.  Muldoon at that t ime. What 
he has in the report doesn't contain too much material ,  but I would l i ke to refer you to page 1 57 of the Working 
Paper which was a l i ttle more detai led,  and I have to say that at that time my read ing of the Working Paper 
suggests that at that t ime they were agreed on the opting out process, and one of the reasons they gave, and I 
would l i ke to quote from page 1 57 :  "During the cou rse of o u r  study we were reminded that some married couples 
of average to substantial means have made estate p lans and arrangements for the d isposition of assets in order to 
m i n i m ize the im pact of taxation measures, which are in many circumstances contrary to the notion of marital 
partnersh i p  and shari n g ." Now that's the only mention they have made in there, but I don't know to what extent 
that has sign ificant bearing on the marital relationsh i p  and the shari ng.  We haven't had the benefit of Mr. 
Muldoon's wisdom on this aspect of it at a l l  and I was j ust wondering if we should perhaps have the benefit of 
further consultation with Mr. Muldoon on this particular aspect. 

MR. PAWLEY: Wel l  there was a strong desire to have Mr. Muldoon speak to this, I th ink it could be ar anged that 
he do appear agai n .  

MR. GRAHAM: I don't see t h e  sign ificance o f  that, b u t  that is t h e  o n l y  reason he h a s  given i n  that, a s  I read it .  
MR. PAWLEY: In  the example that you've shown me though, Mr. Graham, there would be no reason there why 

they would not mutual ly ag ree to opt out if it affected their taxation plans. 
MR. GRAHAM: That's the only argument that I can f ind i n  there that . .  
MR. PAWLEY: And yet I ' m  sure 98 percent of those cases, if  the taxation aspect was that i mportant, the couple 

would just mutual ly opt out. But if you l i ke we could cal l Mr.  M u ldoon back to further deal with that. i'm sure that 
he wou ld s l i p  over without any difficulty. 

MR. GRAHAM: Wel l ,  Mr. Chai rman, i n  the one period we did have with Mr.  M uldoon, this aspect of the report 
was one that, as far as I can f ind,  was not discussed at that particular time, and it appears to me that this is the one 
aspect of it where there does seem to be differences of opinion at the present t ime. lt m ight be beneficial to get 
further clarification.  

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Wel l ,  I certain ly  have no d isagreement i n  cal l i n g  M r. Mu ldoon over and I'm sure that can be 

arranged with Mr.  Si lver for the next meeti ng.  This might mean that we would require- of cou rse, we could have 
h i m  d iscuss this p rior to the commencement of our meeting dealing with the report, and I 'm sure we could arrange 
that if that's the wish of the Committee. 

MR. CHAIRMAN: What is
· 
the wish of the Committee? Mr. Graham. 

MR. GRAHAM: Wel l ,  Mr. Chairman, there have been various sections of this report that we have marked for 
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"hold" ,  perhaps we cou ld mark th is  section for review and continue. 
MR. CHAIRMAN: Wel l  what is  your wil l  and pleasu re? We can attempt to contact the Chai rman of the Law 

Reform Commission and see if he's avai lable this afternoon or for our next meeting.  
MR. GRAHAM: Yes, it m ig ht even be possible to get h i m  this afternoon. . 
MR. CHAIRMAN: May we hold this over for a l ittle whi le whi le  a phone cal l  is made and we can:see if he is  

avai lable? 
MR. GRAHAM: Perhaps we can go on with the other recommendations.  
MR. CHAIRMAN: Very wel l ,  we w i l l  hold then section 27, move on to section 28 on page 132. 
MR. GRAHAM: That seems fairly straightforward. 
MR. CHAIRMAN: Any problems with 28? Mr. Graham' 
MR. GRAHAM: The only q uestion I have here is, you wou ld apply to the court, is that the court where the 

judgment is registered? I wou ld assume that woul d be Fam i l y  Cou rt, would it? 
MR. CHAIRMAN: Mr. S i lver. 

. 

MR. SILVER: No, not necessari ly Family Court, in fact, probably not Fami ly  Court, but that hasn't been decided 
yet. I myself envision that, u nder this Act, appl ication could be made to - why does this say to appiy to the Court, 
appl ication could be made to either the County Court or the Queen's Bench Court i n  the same way as the present 
provision in  The Marriage Settlement Act 

MR. GRAHAM: And that wou ld just be a formal ity, would it? 
MR. SILVER: Wel l ,  if by formality you mean there wou ld be no trial  and no argument agai nst the appl ication,  I 

don't know, I suppose the other spouse theoretical ly  cou ld oppose the appl ication. 
MR. GRAHAM: No, but they have to jo intly apply.  
MR. SILVER: Yes, that's rig ht, yes. 
MR. GRAHAM: I was j ust wonderi ng would that in  effect . . .  
MR. SILVER: I ' m  sorry, I was thinking about the next provision where one spouse actually refuses, i ' m  sorry. 
MR. GRAHAM: Would that affect creditors in any way? They're the only ones I cou ld foresee as opposing it and 

I cou ldn't see any val id reason for them opposing it even then. 
MR. SILVER: I suppose it could affect creditors in some way, either way, I suppose it cou ld affect creditors 

depending on who they're after, if they're after one spouse or the other. lt m ight be to their advantage to have the 
judg ment rem a i n .  

MR. GRAHAM: I w o u l d  think it would. 
MR. SILVER: On the other hand it might be to their advantage to have the j udgment wi ped out i f  they're after 

the other spouse, where the j udg ment is  against the other spouse. However, I don't th ink the reconci l i ation would 
last very long i n  a situation of this k i n d  because a new f ight wou ld start about applying to the court. 

MR.GRAHAM:Two parngrnphs down. 
MR. CHAIRMAN: Are we then agreed on 28? (Agreed) Section 29. Mr. Sherman. 
MR. SHERMAN: M r. Chairman, section 29 i n  effect means you can't be tried for the same crime twice, is that 

r ight ?  
MR. SILVER: Yes. Also t h e  S M R  w o u l d  start anew actual ly if they are sti l l  married a n d  s o  on. S o  it starts from 

scratch agai n .  
MR. SHERMAN: Right. Wel l ,  that's fairer, that's fairer, M r .  Chai rman . 
MR. GRAHAM: Come agai n.  
MR. CHAIRMAN: Agreed? Section 30. 
MR. GRAHAM: This gets a little technical .  
MR. CHAIRMAN: I s  that clear or woul d  you l i ke Mr. Si lver to g ive you an explanation of it? 
MR. GRAHAM: We need an explanation of that, I th ink.  
MR. ADAM: Could we have an explanation Mr.  Si lver? 
MR. SILVER: Wel l ,  all of these provisions that we're looking at now, I think,  are s imply methods of cleaning up 

the situation, ending off the existi ng SMR so that a new one can start, so that the appl ication of the SMR can start 
anew, from scratch, without any entanglements of anyth ing left over from the old one. N u m ber 30 specifically 
refers to a case where they are reconciled and there is a judgment for equalizing payment and the parties are 
reconci led but the spouse who is to receive the payments under the judgment refuses them, he doesn't want to 
have anything more to do with it. I suppose he f igures, wel l ,  we are reconci led and why should we worry about a 
judgment that you have against me. There can't be any more tal k  of you having anyth ing against me or me agai nst 
you, we're reconci led and we're together. But whatever reason he may have, he si mply doesn't want to accept any 
more payments that normally wou ld be due to him -(Interjection)- I n  (a). And if that continues for the space of  
one year, then the other spouse who doesn't  want to be left hanging up i n  the air, she doesn't want the husband to 
come along later on, maybe ten years later, and say, "Remember this judgment? Now I want the money." She 
wants to clarify it, f in ish it off right away. So, all she has to do is g ive the other spouse notice and appiy to t he court 
for a declaration that the judgment is to be considered to be satisfied as of the date of the last payment that she 
made and that the spouse accepted. That's one way. Or, under (b) she can pay into court the whole balance that is 
sti l l  due under the j udgment. 

MR. ADAM: How much interest? 
MR. SILVER: No i nterest at al l .  Oh,  yes, the balance of the principal sum and i nterest. 
MR. GRAHAM: That's a p retty precarious way to live, isn't it? 
MR. SILVER: Wel l ,  i nterest that would normally be payable u nder the judgment, presumably at the time the 

judgment is made. I f  the court says that the j udgment can be paid off by 
installments there w i l l  also be a provision for i n terest. I guess it  would say, "the amount of interest would be 
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prescribed . " 
MR. ADAM: At the discretion of the court? 
MR. SILVER: By the court, yes. 
MR. CHAIRMAN: Any further debate on 30? Mr. Adam. 
MR. ADAM: Could I ask a further question of c larification? Are we talk i n g  here of payments or dissipation of 

assets, squandering? 
MR. SILVER: Pardon me? 
MR. ADAM: Are we tal k ing here . . .  are we referring to the squandering of assets? 
MR. SILVER: Wel l ,  no, although the judgment could have fol lowed an application to the court made on the 

ground of squandering of assets, if you know what I mean.  The sq uandering of assets could have been the original 
ground for the whole court appl ication.  Right now we are tal k i ng about the judgment. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman, wouldn't it be s i m pler to say, "Look if you are going to get rnarried again, you 

start a l l  over again and any j u dg ment that existed because of your previous marriage are n u l l  and void. " 
MR. SILVER: We're talking about the same marriage. 
MR. GRAHAM: Wou ld n't it be simpler just to say that without spell ing out all these thi ngs in there? 
MR. SHERMAN: We're deal ing with the same marriage, aren't we? 
MR. SILVER: Yes. 
MR. SHERMAN: . . .  reconciled parties . . .  
MR. GRAHAM: They got married again .  
MR. SHERMAN: they separated a n d  then they have come back agai n .  
MR. GRAHAM: The same two people have got married again.  
MR. SILVER: No, no. 
MR. GRAHAM: They haven't got married again? 
MR. SILVER: They haven't been d ivorced. 
MR. ADAM: They are j ust shacking up. 
MR. GRAHAM: Oh, excuse me. 
MR. JENKINS: You are bringing i n  a new element altogether, Mr. Adam. 
MR. CHAIRMAN: Any further d iscussion on 30? I s  it  agreed? (Agreed). 31 . 
MR. SHERMAN: Did we ag ree on (a) or (b ) ,  or both? 
MR. CHAIRMAN: All of it. 
MR. GRAHAM: Here we are back i nto that i ndependent legal advice. 
MR. CHAIRMAN: Mr. Jenki ns. 
MR. JENKINS: Mr. Chairman, cou ld I ask a question through you of either Mr. Goodman or Mr. Si lver. The 

legislation that we are proposing here, if these people resident i n  Manitoba, I 'm not talking about non-residents 
because I want to clear this in my own mind,  for residents of Manitoba, the t ime that this legislation comes into 
effect, and they have a marriage contract, and I real ize that there are not too many of those in existence in this 
province because it is not the thing that seems to be i n  vogue i n  this country as it is  some of the Eu ropean 
coun tries; if a marriage contract is in existence and the leg islation is as we are proposing it now, either uni lateral ly 
or bi lateral ly  opting out,  does that marriage contract sti l l  remain i n  force or what? Supposing it is a better contract 
than what we set up as a standard marital reg ime? 

MR. SILVER: The i r  prior contract would not be affected by whatever they do under this leg islation. What I 
mean is, if they opt out of this legislation they are sti l l  left with the other contract. 

MR. JENKINS: They wou ld have to mutual ly opt out of the S . M . R .  and say, "We w i l l  remain in a marriage 
contract that we contracted X n u m ber of years ago. " 

MR. SILVER: Yes. 
MR. SHERMAN: Under 31 ? 
MR. SILVER: Under 31 . 
MR. GRAHAM: If they have a marriage contract they are automatically out of the S.M.R. ,  aren't they? 
MR. SILVER: No, they are g iven the opportunity to reconfirm their prior marital arrangement or marital 

contract and if they do, it governs; if they don't the S.M.R.  governs. 
MR. CHAIRMAN: Is that the same for marriage contracts presently i n  existence i n  Manitoba, a couple married 

in Manitoba, or does that only apply to moving i n ?  
MR. SILVER: What y o u  are saying is true b u t  n o t  u nder this provision,  that is they can . . .  
MR. CHAIRMAN: I th ink that is what Mr. Jenkins is  asking.  Have we got two different groups here? 
MR. JENKINS: . . .  residents of Manitoba, not for somebody com ing in X num ber of years from now, or what? 

And they have a marriage contract. 
MR. SILVER: No, this section we are looking at now applies only to people who come i nto Manitoba after the 

S . M . R .  comes into force. As far as people who are in Manitoba al ready . . .  
MR. GRAHAM: With a marriage contract. 
MR. SILVER: . . .  with a prior marriage contract, then this provision does not apply to them but there are other 

things that they can do. They can opt out of the S.M.R.  enti rely or by m utual agreement, but whether they do or do 
not, the S . M . R .  does not actual ly n u l lify any previous agreement, except I would say that if there is any conf l ict, I 
presume it would be resolved in favour of the S . M . R .  But they can opt out of this entirely and continue under the 
old arrangement. 

MR. CHAIRMAN: M r. Sherman. 
MR. SHERMAN: There is provision for u n i lateral opting out under this proposal. 
MR. SILVER: Yes, just l ike any other case. 
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MR. SHERMAN: Is the Attorney-General satisfied with that? 
MR. PAWLEY: With the f i rst clause (a)? 
MR. SHERMAN: With the fact that this proposal provides for the u n i lateral opting out option.  
MR. PAWLEY: This appl ies i n  the case of the earl ier mutual  opting out,  doesn't it ,  Mr .  Si lver, or there wou.ld be a 

d irect contradiction between this and certainly what had been earl ier. 
MR. SILVER: Yes, t h is is consistent with the Commission's . . .  
MR. PAWLEY: With the i r  recom mendation. 
MR. SILVER: In their recommendation,  r ight.  
MR. SHERMAN: Once again we are into the u n i l ateral opting out right. I n  this case it has to do with couples 

comi n g  i nto the province. 
MR. PAWLEY: Certainly my arg u ments would continue in  31 i n  the same way. 
MR. ADAM: Where do you see uni lateral for this? 
MR. SHERMAN: In (b) and (c). 
MR. ADAM: In (b)? 
MR. SHERMAN: In (b) and (c). 
MR. ADAM: But not i n  (a). 
MR. SHERMAN: Wel l  (a) doesn't have anything to do with it  but (b) says, " If, within one year they have not 

m utually confi rmed and if either spouse be d issatisfied that spouse may g ive the other written notice i n  s imple 
statutory form,  etc. etc . "  

MR. PAWLEY: I th ink  that t h i s  is an area that w o u l d  a g a i n  b e  relevant t o  d iscuss w i t h  Mr.  Muldoon si nce we 
have agreed to invite h i m  over to our next meeting.  

MR. GOODMAN: He's coming now. 
MR. PAWLEY: Do you want to j ust carry on, Mr. Chairman, . . .  32? 
MR. CHAIRMAN: I th ink  we shou l d ,  we've run into the same problem there apparently. 
MR. PAWLEY: The same problem i n  32? 
MR. CHAIRMAN: 31 . 
MR. ADAM: We want to review that over again then, 31 ? We're holding it over for review? 
MR. CHAIRMAN: I presume that we should do, that one and the previous one are so close together that they 

have to be taken together. 
MR. PAWLEY: Are we down to 32 now? 
MR. CHAIRMAN: Unless there are any other sections in there we can deal with, maybe 31 (a). 
MR. PAWLEY: Is there any disagreement on 31 (a)? 
MR. CHAIRMAN: it's straightforward, agreed? 
MR. GRAHAM: The only thing in  31 (a) is  that we seem to have some problem about i ndependent legal advice. 
MR. CHAIRMAN: That's the same provision there that we w i l l  use on the other one. 
MR. GRAHAM: Yes, other than that there is no . . .  
MR. SHERMAN: Subject to that . . .  
MR. GRAHAM: Wel l ,  Mr.  Chai rman , are we now prepared to deal with 32? 
MR. CHAIRMAN: Yes, (d) wou ld seem dependent on (b) and (c), so we can leave that part too. We w i l l  then 

. move on to 32, noti ng a d issenting opinion by Comm i ssioner Han ly to 31 . 32 then. 
MR. GRAHAM: Wel l ,  Mr. Chairman, I think we are i nto a position here which G i bson and Hanly d isag reed with, 

I 'd l i ke to know how the Attorney-General feels on this ,  whether o r  not the courts should have any d iscretion in the 
sharing of an estate. I think the intent of this legis lation certainly poi nts out to the courts the feel ing of the 
Members of the Legislature, that we would l ike to see equal sharing but do we enshrine it i n  legislation and 
effectively tie the hands of the courts where there may very well be, in some exceptional case, a valid right for an 
unequal sharing. Do we want to deny the court the right to make a rul ing on an exceptional circumstance? 

MR. PAWLEY: The problem, as I see it, is  when a court defines something as being exceptional and the degree 
of something being exceptional .  What one court might feel to be circumstances not exceptional,  another wou ld 
consider to be exceptional .  Then we get back into the whole question of degree and that's what worries me in 
connection with the allowance of d iscretion,  particularly when you have provision that parties can enter into their 
own marriage contracts or they can opt out of this m utual ly.  I don't know j ust what sort of extraord inary 
circumstances we would al low the court's discretion i n ,  what one m ight consider to be extraordinary another 
m ight not. 

MR. CHAIRMAN: Mr. G raham. 
MR. GRAHAM : Mr. Chairman, we're going to be setting u p  a un ified family court which hopefu l ly wil l  stave off 

an awful lot of these circumstances. We si ncerely hope that it w i l l  prevent a lot of d ivorce and separation. 
However, on the fai l u re of reconci l iation i n  a fami ly  court, one member of that marriage can uni lateral ly opt for tt1e 
d i vorce proceedings. So we've preserved the u n i l ateral opti ng out there and in that Fami ly Court certai n l y  there 
w i l l  be a lot of d iscretion used in  trying to prevent d ivorce and separation,  but if one member u n i lateral ly opts out 
of that then we are saying that there w i l l  be no discretion used when you go to the f inal ization of the standard 
marital reg ime. That seems somewhat i nconsistent to me. 

MR. CHAIRMAN: Order please. I notice that the Chairman of the Law Reform Commission is in  the room; I 've 
a lso been advised that he can attend o u r  next meeting next Tuesday morn i n g .  Do you sti l l  wish to bring up the 
subject now and to ask a few questions? 

MR. SHERMAN: Does the Attorney-General have time to ask a few questions? 
MR. PAWLEV: I apologize, M r. Muldoon, I have probably created the problem here i n  that I have expressed 
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some disagreement with your respected Comm ission pertain ing to the issue of uni lateral opting out. I 've 
expressed considerable concern about uni lateral opting out, so there developed a desire to obtain you r thinking 
in connection with this issue and the representations of the Law Reform Com mission pertaining thereto and some 
comment perta in ing to the m inority report of Commissioner Hanly pertain ing to that. Now probably we could j ust 
spend a few moments now before I have to leave and I must apolog ize because I had misunderstood. I thought we 
were going to invite you over next Tuesday and I am not fleeing the field j ust because you arrived and w i l l  be doing 
battle with some of the comments which I raised - for the ai rport in a few moments. 

MR. CHAIRMAN: Mr. Muldoon, if you would take a seat at the end of the table by the m icrophone. The 
Comm ittee was going through the recom mendations of the Comm ission and had reached Section 27 on Page 
1 30, carrying on to Page 1 31 , and had become bogged down in its d i scussion of the six month u n i lateral opting 
out provision.  There is some d ivision of opinion between Members of the Comm ittee and it was felt that the 
Com mittee would l i ke to know the th inking of the Commission and perhaps some of the representations made to 
it i n  helping it come to an appreciation of the problem and probably a sol ution to it. 

MR. MULDOON: Thank you. 
MR. CHAIRMAN: By the way, before you contin ue, we found the same provision i n  Section 31 having to do 

with married couples coming i nto the province. 
MR. MULDOON: Yes. Wel l ,  Mr. Chairman, the Commission itself was d ivided on this issue but not by such an 

even balance as it has been on other issues recorded in  the report. Basically the thought here is that people who 
are al ready married, who may have done much for estate planning,  who may have taken advice indeed for their 
estate planning or may have otherwise configured their property, their d isposition of property, that it would be 
unj ust for them to have a retroactive act passed to organize their affairs before they had an opportunity to 
organize them for themselves. Now throughout this report you wi l l  notice that the Commission was most 
emphatic about people being free to d ispose of their affairs as they see fit. That's why our proposal for property 
disposition is cal led a standard marital regime,  not a compulsory marital reg ime and not a monolithic marital 
reg ime, but a standard one so that people could vary that, they cou ld have their own custom marital regime if they 
wish to. And so the Comm ission's view was that for those who have al ready made their  dispositions, made thei r 
plans prior to the enactment of any law, it would be unj ust to reach back into the past and say, - "You, whether you 
l i ke it or not, we're heading up to 1 977 when the law became this and it affects your past d ispostions as between 
yourselves." That seemed to us to be u nj ust, so what we recommended was that, when and if  the new law comes 
into force, people who are al ready married and l iving in  Manitoba wou ld have within six months to decide whether 
they would accept the standard marital regime for the past as well as the future, or whether they would accept it 
only from the date of enactment. 

After a l l ,  there has been much discussion, over the past year at least, about the possib i l ity of a new marital 
regime so that it seemed to the Commission that it's not unfair to say that from the date of the enactment of this 
legislation,  here's the standard reg i me. And you must remember that those who are al ready married have less 
bargai n i n g  power than those who are merely contemplati ng marriage because they are al ready committed. The 
Commission thought that if the law said that from this day forward here is the standard reg ime and if  you don't l i ke 
that reg ime applying to your marriage, you r  property indeed, from the day you were mar ried then you may give 
youi spouse a notice saying it is not going to apply to the property I acq u i red after mar riage but before the law 
came i nto force, i n  which case, if there were then i n  such a couple,  a spl i t  up, a marriage breakdown, there would 
be an equal division of the assets j ust as we 

suggest there would be after the notice was g iven, after the law came into effect. Those assets would be caught 
by the standard marital regime unless they agreed otherwise. But if  the spouse who had some expectation of 
doing better than t hat appl ied to the court, the cou rt, we have recom mended, wou ld have a d iscretion as to the 
dispostion of those assets acq u i red before the law comes into force. Now I th i n k  if you read that you w i l l  see it 
makes sense, it's a l ittle difficult  to g rasp when presented oral ly. A provision for those al ready married not to have 
this k ind of eq ual ity, which the Commission recom mends, inf l icted on them by retrospective legislation but with a 
jud icial  d iscretion in the event that one of them i ndeed is oppressive. If one of them should be oppressive and the 
court decides that that person has been oppressive then we are not suggesting that the legislation shouldn't land 
on those who are oppressive but it shouldn't infl ict eq ual ity, it should accord it. 

MR. CHAIRMAN: Did the Com mission suggest that that j u d icial d iscretion apply to all break-ups o r  only where 
there is opting out within the first six months? 

MR. MULDOON: Only where there is  opting out wit h i n  the f i rst s ix months. I f  the spouses, in  effect, take no 
action to opt out, that is to say opt out for that time period prior to the enactment of the law but after they were 
married, then the Commission says, with a l l  the publ icity this has had, that's akin to saying we accept it, and so it 
should apply. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I wonder, Mr. Mu ldoon, if  I could just outl ine some of my concerns prior to my departure, then I 

shal l flee before you have a chance to answer, rebut. My concern is this:  F i rst I agree with you that there certainly 
should be a period of t ime in  which the parties have opportunity to consider our legislation and to decide whether 
or not they wish this legislation, the S . M . R . ,  to apply to them or whether they would wish some other type of 
arrangement. So, to that extent, I have certain ly  no disagreement. However, what does concern me is, fi rst you 
used the words that you felt that a party to the marriage ought not to have a state of equal ity inf l icted upon them ; 
yet here I th ink we have legislation - thanks to a lot of diff icult  and hard work by the Commission we can be quite 
proud of - and I would sooner see an arrangement by which the parties would be required to coperatively 
together opt out of it. Otherwise, in fact what we are doing,  it seems to me, by a l l owing one party to uni lateral ly opt 
out, is  to cause that party to i nf l ict upon the remaining party a loss of rights, benefits that we are providing by way 
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of legislation; so that, in effect, we are, through the actions of one party, one party to the marr iage, we are allowing 
that one party u n i l atera l l y  to determine by what law that couple wi l l  so order their affairs, their estate. 

In practice what concerns me is that I think that in 95, 97 percent of the marriages there w i l l  be a mutual 
agreement but there probably wi l l  be i n  two o r  th ree percent of the cases a u n i lateral opting out where, i n  fact, 
there is some d ifficulty in  the marriage rel ationship. And I would say to you that we m ight,  in fact, be i ncreasing 
that strain within the marriage relationsh i p  because one party can u n i l ateral ly at wi l l  opt out to the disadvantage 
of the remaining party, of an arrangement which we have i nd icated is law that we feel is critically necessary, equal 
partnership.  I q uestion therefore its fairness to that remaining spouse who, through no choice of his or her own,  
f inds his or herself the loser of  certain rights that we have i ntroduced into legislation i n  the province. 

MR. CHAIRMAN: Mr. M u ldoon. 
MR. MULDOON: Reasonable people can disagree, M r. Chairman. l t  seemed to us, i n  view of the n u m ber of 

briefs which were submitted to us and people who spoke to us, and letters which came in  to us, wh ich wanted 
complete judicial  discretion in the disposition of estates, the Comm ission came down, in fact, in favour, after 
much debate, of a cl in ical equal  sharing with no judicial discret ion.  No discretion at a l l ,  it's an accounting problem 
in  our view. But then we said there are people who w i l l  a l ready be married or  there are people who are married and 
who w i l l  move into the province, they may not choose even to move i nto the province, they may be transferred i nto 
the province - God knows how many RHOSP's, RRSP's or whatever, perhaps i n  a fit of generosity one spouse put 
all the property in  the name of the other spouse, perhaps they don't have the same arrangements - whatever, they 
haven't been leading thei r l ives up to now according to this notion.  And so the Com m ission came to the 
concl usion that this wou l d  be occasion for jud icial discretion.  it's true that one woul d ,  by exercising the opting out 
provision which we have rnommend , one would be able to b lock a c l i n ically equal shar i n g  of property acq u i red 
from the date of the marriage to the date the legislation receives Royal Assent or is proclaimed. That's right, but 
we say in  the event, thoug h,  that that's an oppressive arrangement and in  the event that these two are i n  fact 
heading for a marriage breakdown, the one who is blocked from that benefit of equal sharing prior to the 
proclamation of the legislation may sti l l  ask the court to exercise d iscretion i n  awarding a portion of the other's 
estate. Sti l l ,  sti l l  has a claim,  isn't barred from a claim,  but it  isn't an equal sharing necessari ly - it may be, the 
court may exercise its discretion i n  that way. 

MR. PAWLEY: Excuse me, Frank. Woul d  you not be back i nto the Murdoch situation there? 
MR. MULDOON: I th ink it wou l d  be an unusual court these days, certainly in Man itoba since the Kowalchuk 

case, which would back into the Murdoch situation agai n.  I can't guarantee that, of course, but I think it would be 
m ighty u n usual ,  mig hty u n l i kely, especial ly if o u r  recommendations were accepted and the legislation d i rected 
the court to consider the fairness of the d istribution. The reason ,  of course, that the Comm ission backed away 
from d iscretion was, as I th i n k  I mentioned, Mr. Chairman, at our earlier meeting,  the sad experience of the New 
Zealand legislation which meant that the economical ly weaker spouse inevitably lost and that's how the New 
Zealand legislation has now been i nterpreted by the New Zealand cou rts and there it  stands unti l  the New Zealand 
Parliament amends it again.  

But,  no, I think we wil l  not again see a Murdoch case - I may be wrong i n  that but that"s my ed ucated guess. 
MR. PAWLEY: I ' m  sorry I'm sorry that I don't think I can persuade the pi lot to wait for me. 
MR. CHAIRMAN: Tuesday ten o'clock. Do any other members of the Committee have any q uestions of Mr.  

M uldoon? Mr. Sherman. 
MR. SHERMAN: Mr. Chairman, I don't have any questions because Mr. Mu ldoon expresses the fee l i ngs and 

the position,  on behalf of the Comm ission and h i mself, that I hold on this issue. I would l i ke to thank Mr. Mu ldoon 
for coming and answering the few questions that the Attorney-General was able to put to h i m ,  and i "m sure the 
Com m i ttee looks forward me rh m eh to d melop i ng the d i scussion with h i m  further next Tuesday morning. But I 
would have no questions of my own because I must confess that up to this point in our del i berations i share the 
same view. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr.  Chairman, to get away from this six-month u n i lateral and bring to Mr.  Muldoon's attention, 

a question that we have been tossing around here with quite a deg ree of confusion maybe, and that is i n  several 
p laces you have referred and suggested that independent legal advice oe sought by both parties, and coming 
from a rural area, and having been g iven the legal opinion that two mem bers i n  the same law firm wou ld not be 
i ndependent legal advice, would th is be considered a hardship in some areas in Manitoba? 

MR. MULDOON: Wel l ,  Mr. Chairman, the Commission's view I th ink I can interpret to you. I can't always other 
than what is written in  the report because we were not always in  perfect agreement on everything,  and we 
developed what we developed in writ ing there, and I th ink I can interpret this. The Commission's view was that 
independent legal advice meant two different independent legal advisors. That may be considered a hardship,  but 
you know this isn't l ike getting something notorized, or gett ing even a transfer of land, which is a big transaction 
completed or  signed. This is the sort of thing which the Comm ission thought would l i kely be a once i n  a lifetime 
type of arrangement between two parties. it is a matter of considerable i mportance to them because it has to do 
with their whole estate, and while the Commission realized that in  some rural areas there may not be that many 
legal practitioners it thought it so i mportant. 

Let me give you an example, Mr. Chairman, of how the other thing works, where one is requ i red to give advice, 
and that is on a dower release on a transfer of land u nder The Real Property Act of Manitoba, where the requ i rement 
is that the spouse who has the dower interest, the wife indeed not the h usband - he is regarded to be more 
strong-minded by our Real Property Act than the wife. The wife is requ i red to be advised i n  the absence of her 
h usband so that the usual practice is that the couple come to sel l  the farm or sel l  the house or sei i  whatever it  is 
they are sel l i ng and to sign a transfer of land,  and if it be i n  his name, the property which is to be transferred, he 
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executes the transfer and then steps outside the office whi lst the lawyer says, "Th is is a release of your dower 
rights, you won't have any dower rights anymore in this land once it is sold ,  the deal is made." There it may be 
difficult  for a lawyer, u n l ess he is asked pointed questions by the person he is advis ing,  to do more than give that 
kind of general advice. He may i ndeed give true advice, he may say, "Yes this is  an el imi nation of your dower 
rights, you lose you r dower rights in this land because it is  being sold. I f  it is  to be sold you are req u i red to sign 
your consent here." But that's about a l l  which is  said,  and I think that's al l  the law probably requ i res. 

The Commission envisaged more than a five-minute sol i l oquy by legal counsel.  l t envisaged somethi n g ,  wel l  I 
couldn't put a t i me on it, but you know an hour, an hour and a half's i nterview, going over the ramifications, and 
our thought was that it wou ld be most u n l i kely that people would do this more than once in a l ifetime, but even if 
they did it twice in a l ifeti me, changed their arrangements one way or another, it  would be a rare thing for them to 
do, it would be rarer than sel l ing a house, it would be rarer than buying real estate or sel l i ng real estate, we think,  it 
might even be rarer than making a w i l l ,  we th ink.  So that yes, there's the possi b i l ity that in an area where there are 
not many lawyers it might mean trave l l i ng a bit.  lt m ight mean that one would go to the local lawyer and the other 
wou ld take the papers and go to a lawyer i n  the next town or v i l lage, or as near as possib le, an entirely independent 
lawyer, to get i ndependent legal advice. We thought this was i m portant for people because of the im portance of 
what they wou ld be doin g .  They wou ld be changing the d isposit ion of their property. They wou ld be changing it 
away from . . , after a l l  our recom mendation is that un less one agrees otherwise one gets the standard marital 
reg ime. So, in effect, they would be changing away, l i kely,  from some equal sharing arrangement, and that 
seemed to us sufficiently i m portant that they should have i ndependent legal advice, and if it"s a rare thing i n  thei r 
l i fetime then it may be that one of them may have to travel to the next town or so, to the nearest other lawyer, in 
order to get that advice and get it thoroughly,  and thoroughly understand it. Our recommendation was that the 
lawyer certify that he had given that advice. 

MR. CHAIRMAN: The Comm ittee had noted the difference i n  the req u i rement i n  the The Dower Act and what is 
proposed here and had expressed the opinion that that i nconsistency should be removed. However, they did see a 
possible problem if the i ndependent legal advice provision was appl ied to The Dower Act provision. Would you 
care to comment on that? 

MR. MULDOON: Only from this point of view, , and now I ' l l  be speaking for myself and some other of my 
col leagues with whom I have spoken on the subject, but the Comm ission hasn't reported to the Attorney-General 
on that. I th i n k  that the provision should at least be equal in form, I th ink  that it is  just as possible to have a weak 
m inded h usband or a husband who doesn't know what he is  doing,  as it is a wife, and it wou ld seem to me that it 
wou ld be advisable that both , at least, should get the advice in the absence of the other. That"s a form which has 
gone throug h,  it would be the rare spouse, I th ink ,  who would say, " I 've come a l l  this way to the l awyer's office, the 
deal is  on, my spouse has s igned the transfer, but no, I'm not going to consent," and have a l ittle row in the lawyer's 
office. That might be rare, but at least it satisfies the law if it doesn't satisfy real ity, that a consent has been 
registered before someone who is entitled to certify that it has been registered. 

So that, in regard to The Dower Act the only thing I would suggest is  that the provision should at least be equal ,  
and not have discrimi natory provisions where the husband is  entitled to sign before a witness only,  but the wife 
req u i res advice, I th ink  they both require advice. What l ittle advice is  requ i red by The Dower Act I would suggest 
that that' at least, should be app l i cable to both spouses and not j ust the wife, I th ink that that should be eq ual .  That 
may bear looking into, but there aga i n ,  land transactions, deal ing through the homestead are more frequently, I 
th ink,  engaged in by people than what we woul d  foresee would be a contracting out of the standard marital 
regime. So that you may say that people know what their dower rig hts are. I th ink  that among tttthe people I 've 
spoken to throug hout the p rovince there seems to be a better appreciation of what dower rights are than one 
might imagine from reading the tech n i cal language of The Dower Act , there seems to be a good appreciation of 
that. Perhaps it doesn't require i ndependent legal advice, that is  to say, with two different lawyers. Now that's an 
easy thing in the city, of cou rse, where you have several law fi rms in one b u i l d i ng and you can go across the 
corridor and get i ndependent legal advice from somebody who is  not associated with the fi rst legal advisor. We 
recognize it  could be a problem in the country, so that insofar as The Dower Act is concerned if it were equal it 
would be better, in my opinion and the opinion of some of my col leagues. I nsofar as this is  concerned we had 
foreseen two independent legal advisors on a matter as i mportant as this.  

MR. CHAIRMAN: Could I get just c larification of that,  M r .  M uldoon. I take it then that you are not suggesting 
that independent legal advice be given to both parties when there is  a Dower Act transaction, do I read you right? 

MR. MULDOON: Not i n  the sense that we have recom mended it for a contracting out of the standard marital 
regime, no, but I'm suggesting that it would be good under The Dower Act to have both parties be advised of what 
they are doing,  each one advised of what he or she is doing in the absence of the other, that much at least, that's 
not much of a reform. 

MR. CHAIRMAN: So you do not see the need for consistency i n  both of these cases? 
MR. MULDOON: No, I don't. You have to ask yourself, I th ink ,  in a case l i ke this how much hardship,  how much 

travel ,  how m uch expense is tolerable and how m uch isn't. What I am suggesting,  i n  relation to The Dower Act , 
would be some improvement in my opinion in that both the h usband and the wife, who would be releasing dower 
rights, would be requ i red to be advised, at least, what they are doing.  At the moment, I couldn"t speak on behalf of 
the Commission, but I would go so far as to recom mend that the kind of caution which is given upon the release of 
dower i nterest should be framed so that it would apply equal ly to husbands and wives, and I wou ld say that, at 
least, the kind of caution which is now reserved only for a wife should be appl icable equal ly, because that at least 
has the spouse advised in the absence of the other spouse. 

MR. CHAIRMAN: Thank you .  Are there any further q uestions of Mr. M u l doon? Mr. Adam. 
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MR. ADAM: Mr. Chairman, through you to, Mr. Mu ldoon. I wanted to go back to the u n i lateral opting,  a clause 
that the Law Reform Com m ission has recommended. In the briefs that this Committee has heard there has been 
overwhel m i n g  opposition to the position taken by the Law Reform Com mission.  There is only one major 
representation that we have heard that supported that position and I'm j ust wondering if the presentations that the 
Commission had received were s i m i l ar to what. we have received here, if you can recall 

MR. MULDOON: Yes, I can recall Mr. Chairman, that some were, but not a l l .  I can reca l l ,  if I can be an advocate 
for the moment and g i ve the other side of the view, that the people who advocated no uni lateral opting out 
provision asserted that if  there are inj ustices ticking away l i ke t ime bombs today, the legislation should attempt to 
cure them as well as those in the future, that the law should n't permit an injustice which is in being today or 
form i ng itself, gathering if you w i l l  today, to escape the salutary effects of the equal sharing provisions of the 
proposed legis lation.  I th ink  that is the argument for those who say that there should be no u n i lateral opting out, 
that certain ly was the argument of my col league, Dr. Hanly i n  his d issent' and that was thoroughly canvassed by 
the Commission, and it is  for that reason ,  of course, that we said, "Wel l  that opting out wouldn't be a complete 
foreclosure of any rights in property acqu i red before the legislation wou ld be proclaimed because one would 
presumably i nsert in the legis l ation some g uidel ine to requ i re the court to do j ustice i n  its d iscretion between the 
parties." 

· 

And that seemed to us to be as far as we wanted to go with d iscretion,  because, as I said, other people came 
before us suggesting that property disposition should be founded entirely on j ud icial  d iscretion, and we d idn't go 
for that either. Those are the two polarities, I th ink ,  the ones who say, "complete, c l in ical ,  equal sharing by force of 
law from the marriage unt i l  the t ime the marriage breaks down, no matter when the legislation comes into effect," 
that's one side; and the other side said, "wel l  l i ke the New Zealand law, let the j udge decide," and the Commission 
avoided both of those polarities, both of those extremes, i n  its recom mendation. There were i ndeed some folk  
who suggested to us that there should be no option.  After our d iscussion we could not, with rectitude, at  least as 
far  as we were concerned, make that recom mendation,  but we recogn ize that other people may wish to have it .  I 
can tel l  you though that having met with my colleagues only yesterday, the Comm i ssion abides by its majority 
recommendation about the u n i l ateral option.  

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: I don't know whether Mr. Adam is f in ished or not, M r. Chairman. 
MR. ADAM: I 'm not.  I feel that the overwhel m i n g  opposition to that recommendation i s  really too m uch for th is 

Committee to ignore,  of cou rse that will  be u p  to the Committee, but the Coalition on Family Law were i n  opposition 
to that recommendation,  the Provincial Council of Women, which presumably com prises 40,000 people, the PC 
Women, the NOP Women, the Liberal Party, YWCA, the Board of Directors of Children's Aid (Western Manitoba). Brandon 
Action Committee on the Status of Women, the NFU, National Farmers Union. and the only group that were supporting 
the Law Reform Commission's position, was the Manitoba Association of Registered Nurses. it was so overwhel m i n g  
i n  opposition that w e  are a b i t  concerned h o w  this c a m e  about. 

MR. MULDOON: Mr. Chairman, if I may make so bold, that's usual ly a preview of somebody who is  going to 
i n deed say somet h i ng bold perhaps to this Committee, if  you w i l l  perm it me and not hold me in  contempt of the 
Committee. The Law Reform Commission considers itself certain ly  not a surrogate legislature by any sense of the 
word , but we consider that some of our duties are, to use the ideas of Edmund Burke, the g reat British 
parl iamentarian of the 1 700s, our position is  somewhat akin to yours. We may hear recommendations, and yet if 
the recommendations do not make sense or j ustice to o u r t h i n k i n g ,  then although we've inv ited recommendations 
we don't consider ourselves bound to pass those recommendations on to the Attorney-General in our reports. 

I would repeat what I mentioned before, I don't know if again I am straying beyond the bounds when I say this ,  
but we a l l  hear recom mendations from various i nterest groups and they are good and we're g l ad to hear them, but 
if you put the issue to your constituents, the people you represent general ly,  you might come up with a different 
answer. O u r  view of what we heard and the knowledge some of us have of l ife, with our various backgrounds, led 
us to the conclusion that it wou ld be unjust to i nf l ict something retroactively on people who had made their 
arrangements without any knowledge that it was going to become law. And that's the kind of thing the 
Comm i ssion regards as inf l ict ing,  not accord i ng 

equal ity, but infl icting it. And that's why, as I say, Mr.  Chairman, reasonable people no doubt can differ on this,  
but our read ing of the situation, and of course what we are obl iged to do under our statute, is  try to get a reading 
on the publ ic as wel l  i n  formu lati n g  our recommendations, led us to the conclusion that it  would be a g reater boost 
to fam i ly d iscord not to have this safety valve, than it would be to have it. We th ink that with that, people may sti l l  
stay together although the more materialistic may say "what's m i ne up t o  today remains m i n e  subject t o  judicial  
d iscretion if we ever have a marriage breakdown",  whereas it  seemed to us that there m ig ht be some people who 
would be incl i ned on the eve of the proclamation of the law to do al l  sorts of crazy t h ings when they m ight indeed 
become reconci led to the situation in time. That may be extravagant, I don't know, but what was apparent to us 
was the notion of inf l icting an equal-sharing regime on people who had led their l ives, had been married for many 
years, twenty years or more, up to the point the Legislature changes the law and say the change appl ies 
retrospectively, retroactively to you, even though you did n't know it  was going to be changed. Retroactive 
legislat ion,  you know, is  one of the great anathemas of civ i l  l i bertarians who say that people really should know 
what they are getting i nto and have an opportunity to deal with that and not have it  sneak up behind them when 
they didn't know what was coming.  I think I 'm ratt l ing too long now, but that's my ful l  and complete answer on 
behalf of my col leagues and myself for that recommendation.  

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Thank you. Mr. Chairman, I do have one q uestion and I don't intend it to be as a lead ing 

q uestion. 1 real ly  want Chairman Muldoon's perspective on th is  for the Com mittee and particu larly for myself, Mr. 
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Chairman, and particularly for those groups and delegations to whom Mr.  Adam has referred . Mr. Mu ldoon, the 
basic argument that was advanced by those who opposed the Law Reform Commission's recommendation on the 
opting-out procedure in appearances before this Committee, if I can su m m arize it, was that to permit u n i lateral 
opting out would defeat the pu rpose, and I hope I am not m isquoting the intent of most of the representations 
appearing in that arg ument, but I bel ieve that it  could be condensed as succinctly as that, that the u n i l ateral 
opting-out provision wou ld defeat the purpose of the entire legislation that we are considering here. i would very 
much appreciate your response to that. 

MR. MULDOON: The short answer wou ld be, "read the report I have s igned" and that is my answer. The long 
answer would of cou rse be to elaborate on that. I don't th ink it wou ld defeat the purpose. Every session of this 
Legislature, when laws are enacted, you have transitional provisions, and that is what we regarded this opting-out 
feature to be, a transitional provision to permit people to become accustomed to it or to avoid it from in  the past. 
With the j udicial  discretion,  now, assu ming that a marriage breaks down final ly, and assuming that in that now 
broken-down marriage, the u n i l ateral option has been exercised, with judicial  d iscretion, it seems to me, and with 
a g u idel ine in  effect to d i rect the Court's attention at the whole scheme, the whole Act would be there, the 
legislative intent wou ld be apparent in the Act, and with a sufficient guidel i ne, we think that for those marriages 
a lready in existence at the time of the leg islation,  the j ud icial discretion wou ld a kind of safety net. We didn't 
foresee complete and unfettered jud icial discretion because that wou l d n't really be giving the Court guidel ines as 
to the legislative i ntent. Even in  New Zealand where the intent, I thought, was well-expressed, it didn't work. But it 
would,  for those marriages which are a lready i n  being because, you see, any gains acqu i red after the 
proclamation of the legislation would sti l l  come for an equal d i stribution,  an equal  sharing, under the SMR, un less 
of cou rse they had contracted out. So it wou l d n 't defeat the whole pu rpose of the legislation. At the very worst you 
would sti l l  have the possibi l ity to i nvoke equal sharing for any property acq uired by the married couple after the 
legislation came into effect, and there would be a judicial  discretion to divide property i n  some equal and fai r way, 
which was acq u i red before. No,  o u r  view of cou rse is that it  would not defeat the whole purpose of the legislation 
but it would be a transitional provision to al low the comm u n ity in  effect to move i nto the new kind of marital 
regime, al low the whole commu nity to move i n ,  in a transitional way. 

MR. SHERMAN: Thank you. 
MR. CHAIRMAN: Are there any further questions? Mr.  Johnston. 
MR. F. JOHNSTON: During the Legislative Cou nci l ,  I asked what about marriages that are a lready separated? 

If those that are separated are i n ,  as the Minority Report suggests - and there have been judgements, or whatever 
it may be, as to the amount of money paid to spouse or mai ntenance or anyth ing - would those arrangements al l  
have to be changed? 

MR. MULDOON: No, I think that if the marriage were al ready broken down, if the d ispositions such as they 
were, were a lready made, our assumption was that those stay. That's unfortunate but, you know, every time you 
enact legis lation which can be considered a reform, you can't reach back a century and do justice a century 
earl ier, or even fifty years earlier, usual ly.  Arrangements which were a lready made would stay. But iet me say this, 
that here is a couple who, at the t ime the leg islation would be enacted are separated. They are not yet divorced 
of course, d ivorce dissolves a l l  their bonds - but they are separated. One m ight wel l say that one of them , 
perhaps the one who stands to gain most, would exercise the option and the other would say, " 'but that's al l  the 
property we have acq u i red because we are now separated".  In a situation l i ke that, if there were an appl ication to 
the Court, the Court wou ld be entitled to exercise its d iscretion in a case l i ke that. But where their property 
dispositions have al ready been effected by a Court Order, one wou ld say that that would stay. it would not be 
changed by the legis lation.  

MR. F. JOHNSTON: What I 'm trying to get to,  the lateral opti ng out,  if we don't  have that those couples who are 
presently married and wou l d  come under the legislation, and the spouses on the fifty-fifty basis and everything 
that is  bei ng suggested, are, you might say, bei ng forced to come under the legislation by the Mi nority Report, 
which we say is a benefit to the fifty-fifty basis if you want to put it that way. All of a sudden you have a group of 
people that had things settled before the legislation came i n  . . .  

MR. MULDOON: Might have been separated for five, ten years. 
MR. F. JOHNSTON: it's sort of unfair to those people because you're saying although we're forced in it, those 

people aren't going to have the same privi leges as I 'm going to have under the legislation. 
MR. MULDOON: M r. Chairman, if they had no judgement of any Court, if they had no separation agreement, 

one would imagine that the one who considered it to his or her advantage would exercise the option and the very 
worst that would do would be to al low the Court to, aga i n ,  si nce they have no judgement, have no agreement, 
those who have none, wou ld allow the Cou rt to exercise its d iscretion in a fair distribution as between them, of the 
estate. If they had a j udgement in  effect, or an agreement in  effect, one would not expect the law to reach back and 
wring the neck of those agreements, those j udgements. it would,  as you have mentioned, the option would be 
some barrier to people who had been separated mainly may, for rel ig ious reasons, not have divorced, but may 
have been separated for five or ten years, the option wou ld at least prevent the legislation from messing with thei r 
arrangements unduly.  Certainly it wou ldn't perm it people who had been separated five or ten years, one of them 
to come before the Court and ask for equal sharing after that length of time. But it  might,  if they had no agreement, 
it m ight g i ve the one of them the opportunity to ask the Court to 

exercise some d iscretion in awarding a part of the other spouse's estate if their arrangement were not 
crysta l l ized by an agreement or by a j udgement. One wou ld expect that an agreement or a judgement wou ld bar 
the legislation reaching into that. Without those there might be some cal ls for j udicial  d iscretion. I suppose if the 
legislation were i m pending,  one wou ld see people h u rrying to get agreements if they cou l d ,  or judgements if they 
were able. 
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MR. F. JOHNSTON: Going back to your earl ier statement where you said the Com mission said this is a matter 
of accounting,  to the decision as to . . .  so you are going to have an accounting procedure to be fai r to both sides 
with the new legislation. So we are all in that, except the person that had a j udgement that might be a fai rly u n fa ir  
judgement. One or the other could have bui l t  up a business s ince that t ime or  anything else, but  that person is  . . .  
those judgements, I don't suggest we reach into every one of them, God, no, but that seems that person m ight be 
in a bad position. Unless, I ' m  just saying,  if we are a l l  forced in it has to be equal a l l  the way aiong the l ine. 

MR. MULDOON: Mr. Chai rman, the legislation we have recommended wou ld say that you cou ld get the 
marital reg i me termi nated upon separation,  for example. That is one of the occasions for termination.  I f  people, 
when the legislation would be enacted, were already separated for five or  ten years and one of them, after that 
separation,  had amassed a fortune, the one who hadn't amassed the fortune wou ld be i n  no worse position, s u rely, 
than if they separated today and got the regime terminated and the other one, freed from this un happy marriage, 
went on to make a m i l l ion,  you see. So that if there were a judgement five, ten years prior to the enactment of  the 
legislation which made a d isposition and one of them bui l t  up a sizable estate si nce then, that seems to me that it 
wouldn't work any unfai rness on the one who hadn't bui l t  up an estate because that cou ld happen under the new 
law. You make your termi nation of your 

regime and you go you r  separate ways. There is either a separation,  a d i vorce or an annulment and one of them 
does very wel l .  lt may well  be these days the wife who starts a busi ness and really develops qu ite an estate. One 
wouldn't expect that her h usband, who got h is  share when the reg ime was terminated, five years iater sees that 
she is  doing very well  in her busi ness and comes cry-babying back to say "I want a share of that too". She says, " I  
developed this si nce w e  were separated. This is  what I have done o n  m y  own ."  A n d  i f  you p u t  that in the t ime-frame 
which I have j ust described that's after the legislation,  put it in a t ime-frame before the legis lation,  it seems to me it 
comes out the same, with no unfai rness. 

MR. CHAIRMAN: Are there any further q uestions on this point or  any other point that we have dealt with? Mr. 
Sherman . 

MR. SHERMAN: There probably w i l l  be by Tuesday. 
MR. MULDOON: Mr. Chairman, I don't know whether any of the questions could be even suggested to me 

now, but I wou ld l i ke to come before you i n  a thoughtfu l way and not try to find answers out of the ether to tough 
questions I 'm s u re are posed on the spot. I th ink  I could be of more help to you if I had some idea of what questions 
you might have i n  mind,  if I can be of any help at a l l .  

M R .  CHAIRMAN: M r .  Silver h a s  been making notes o f  our  discussions over t h e  last two or  three meetings and 
maybe you and he could get together and he could brief you on where we have been having difficulties, what we 
expect to be going back to i n  the future. Mr.  Jenkins.  

MR. JENKINS: That was the point I was going to raise, Mr.  Chairman. There are some of of these 
recommendations here that we deferred a decision on one way or  the other unti l  we become satisfied in our own 
m i nds one way or the other how we would proceed. Perhaps, if you, as the Chairman suggested, are i n  contact 
with Mr. S i lver, those woul d  be the types of things - I ' m  not saying that the Committee is in disagreement, but i t 's 
not clear, our legal i nterpretation of it. 

MR. CHAIRMAN: None of which wou ld preclude any member of the Committee from contacting you between 
now and next Tuesday if  there was something that he wished to ask you about at that time. Mr .  Sherman. 

MR. SHERMAN: For my own part, Mr. Chairman, if it's any help to Mr.  Muldoon,  my main concern is the 
determ i nation of the manner in which we should go on the opting-out provision which has been obviously the 
subject under discussion for the last half-hour. I wou ld be interested in a further development of the exchange 
between the Attorney-General and Mr.  Muldoon,  probably also Mr.  Jenkins and M r .  Adam because they have 
general ly fol lowed a position somewhat opposed to the position that I have taken. So, if it"s any help to Mr .  
M u ldoon, my ch ief area of  i nterest in  h is  expertise, i n  h is  opinion is on that subject. 

MR. JENKINS: I would appreciate some further b rief ing on this.  I m ight state my point-of-view, through you 
Mr. Chai rman to Mr. M u ldoon, is  not just the fact that we have had lots of briefs opposed to uni lateral option to opt  
out ,  but notwithstanding estate planning - I can see estate planning - I can't really see that if a man and w i fe 
have set up an estate plan that there would be real ly  one or the other partner saying "we l l ,  I" m going to opt out". 
because I think they would perhaps come to a mutual agreement to opt out. But marriages that are on very shaky 
ground,  and I'm not talk i n g  about the M u rdoch case i n  particular,  but they have been in existence for ten. fi fteen 
years, and al l  of a sudden now they are given an option whereby they f igure that they can p u l l  one over the other, 
and this will happen because, as you have stated, and what we have heard dur ing the br iefs, it can become a very 
acrimonious discussion that takes place, especially in Courts of Law when people decide to break up, and a lot of  
spite comes into effect. The danger that I see with uni lateral opti ng out is  the fact that one of  these marriages that 
is just so-so, this could now start a lot of people thi nking "well ,  by gai ly,  what we have accrued together i n  fifteen 
or twenty years, I ' m  going to make damn s u re that I get my share of it". You tal ked about jud icial d iscret ion,  I 
would l i ke an enlargement on that whereby there is some recourse for the partner that w i l l  be aggrieved, and 
there's surely going to be one partner who's going to be agg rieved if one of them u n i l ateral ly  opts out. And I would 
l i ke to have an expansion on that giv ing me the options that are avai lable for  the partner that wouid be i n  the lesser 
position.  

MR. MULDOON: Mr. Chairman,  may I ask,  d i d  you r comm ittee receive a brief from the Estate Planning Cou nci l  
of Manitoba? Guess they didn't come yet. We did.  

MR. GRAHAM: I s  that brief read i l y  available for members of the committee? 
MR. MULDOON: i t  is but for one thing.  If you don't exercise a l l  the muscle which I imagine a Legislative 

Comm ittee can exercise, if the Estate Plan ning Cou nci l consents I'd be happy to give you a copy of lheir brief .  b u t  
1 t h i n k  I s h o u l d  a s k  their consent because they made thei r subm ission t o  t h e  Commission. 
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MR. GRAHAM: Yes, I th ink it would be valuable to the Committee to have that. 
MR. CHAIRMAN: Mr. Muldoon. 
MR. MULDOON: I can tel l  you , Mr. Chai rman, that there's some su bmissions which the Commission received 

that one wouldn't get the consent of the person who sent them for any publ ic occasion at al l  because they didn't 
want to have them attributed, but I wou ld ask the Estate Planning Counci l  if they wou ld consent and I could have 
sufficient copies sent to you before Tuesday if  they do consent. 

MR. GRAHAM: Thank you .  
M R .  CHAIRMAN: I f  there are no further q uestions o f  M r .  M u ldoon, thank you for coming over on such short 

notice, Mr.  Muldoon.  
MR. MULDOON: lt was great exercise, M r. Chairman.  Thank you for the opportunity. 
MR. CHAIRMAN: it's ten m i n utes to five, gentlemen, and the Attorney-General has left. Do you wish to 

continue with this or leave it over unti l  we convene on Tuesday? 
MR. ADAM: I move we adjourn .  
MR. CHAIRMAN: Move w e  adjourn.  Those in favour? Com mittee adjourns a n d  stands adjourned unti l  

Tuesday morning at ten o'clock. 
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