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Statutory Regulations and Orders
Wednesday, June 15, 1977

TIME: 3:15 p.m.
CHAIRMAN, Mr. D. James Walding.

MR. CHAIRMAN: Order please. We have a quorum, gentlemen, the Committee will come to order.
We were on Page 8 of your list of amendments, Section 13(3). Mr. Cherniack.

MR. CHERNIACK: Just before the meeting started formally, we have had some discussion on
13(2) and | would like to ask that it be re-opened for reconsideration of the amendment.

MR. CHAIRMAN: Do we have the agreement of the committee? (Agreed) 13(2). Mr. Cherniack.

MR. CHERNIACK: Well, we were talking with Mr. Silver about a rewording of that clause that we
had agreed earlier today to delete and | don’'t know if heis yet satisfied with the suggested rewording
that, | think, we were coming to. | am wondering if he’s ready to give us a . . . He's not.

MR. CHAIRMAN: Mr. Jenkins.

MR. JENKINS: Mr. Chairman, | would suggest in that case that we leave that for the present time
and then-carry on with the other so Mr. Silver can get an opportunity to deal with that.

MR. CHAIRMAN: That would be agreed by the committee to come back to 13(2)? (Agreed)

MR. CHERNIACK: If Mr. Silver wants to. He may not want much time for this. Would you rather?

MR. SILVER: Well, | will bring it to the Chairman’s attention as soon as | am ready.

MR. CHERNIACK: Well, would 13(3) not be affected by what's done with 13(2)?

MR. SILVER: It probably would. We would probably have to take out the word “wrongful.”

MR. JENKINS: | would suggest, Mr. Chairman, that we leave 13(2) and 13(3) and proceedto 13(4).

MR. CHERNIACK: Yes, | think that’s okay.

MR. CHAIRMAN: 13(4)—pass. Mr. Axworthy.

MR. AXWORTHY: Again a question which | think has been running current through so many of
these debates but particularly going back to 13(2) again and that is that again we're establishing
certain rights, in this case incidental rights, under the sharing of family assets. | would raise the
question of how do you solve the matter if there is a dispute about the management or allocation of
those rights? What mechanism might be available? | think it does go back to the principle thatyou
shouldn’t be giving rights unless there is some way of enforcement and . . .

A MEMBER: Section 33.

MR. AXWORTHY: . . . Well, okay, what is the reference on that?

MR. SILVER: Section 33, sub (1), gives the right to any spouse in the event of any dispute, etc.,
arising from under the Act to apply to a judge for an order to settle the dispute.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: So it would be, if we're going back to questions that we were talking about
earlier, whether it is on disposition or the management of those assets as to who should be
determining the use of the summer cottage in the month of July and August, things like that, where
you want your relatives to stay, and if it just got to the point where they weren’t prepared to break up
their marriage over it but there was a real argument, you would havetogotocourt? Is that the idea?

MR. SILVER: Well, it's one method. Failing settlement court is made available to them.

MR. CHE tobelACK: | guess the important point made isthatgoingto courtonthatonequestion
does not bring into play any of the other factorsinvolved in the separation. It means that the partiesin
effect are seeking what | would call arbitration because it would be dealing with any one specific
matter. Now, | am sure that under the general law, they could agree to arbitrate it with anybody else
but the resort of course, in the end all the legislation could do is to bring in the court or a board and
surely, you know, unless it was desirable to appoint a board of some kind which | don’t think it is.

MR. AXWORTHY: Mr. Chairman, during the committee hearings, we heard several represen-
tations and | think most members seemed to be relatively responsive to the idea | guessit was theidea
of the court’s conciliation and the idea of talking about having a body that would be available sothat
you wouldn’t get into the formal proceedings of walking into a County Court courtroom in order to
worry about. . . There are those kind of marital disputes that arise thatyou don’t wantto push to the
edge of separation and | think, as we well know, you know, when we transfer our own discussions
from this committee room to the Legislative Chamber, the tone and the tenor of remarks tend to
become different. | think if you also transfer a dispute like this into a court chamber, you all of a
sudden realize that you'd change the venue and also | think you would tend to change the nature of
the relationship. | am wondering — you know it's been a short time since the hearings were over — if
there has been any consideration giventothose points raisedby committee and whether in fact these
are areas in'which such bodies may be . . . we should really think that accompanying forms of
arbitration or mediation or whatever — a conciliation | guess is the best word — shouldn’t be
available.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Mr. Chairman, if | could just disclose to committee some thoughts that | have in
connection with that because to the committee were a number of briefs dealing with subject matter
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that we can't very well deal with in the legislation — pre-marital education, enforcement of
maintenance orders, conciliation, what-not — and we have had some discussions with some of those
that made appearances on the areas that were of special interest to them and | have had some
discussions with the First Minister, it’s still in the preliminary stage, of establishing some sort of task
force to examine those areas that were presented to usin committee that we haven’t been able to deal
with by way of legislation. | don’t think it would be right to allow them just to evaporate without
attention and | concur that there are very important additional areas that ought to be examined.

Number 2, of course, the pilot project in St. Boniface. We hope to be able to improve the
conciliation processes in St. Boniface which may tell us a great deal as to ways and meansthat we
can ifmprove conciliation within the court setup so that it certainly is an area that is under very active
review. | am not quite sure yet of the mechanics by which we should operate in the examination. |
would like to have the services of those that expressed the greatest interest in this in some sort of
mechanism to look into these areas.

MR. AXWORTHY: Mr. Chairman, | am pleased to hear the Attorney-General say that there has
been some steps taken. | would only ask the further question as to whether thereis any advantage to
be gained by including within the Act itself any recourse or intermediate step between that and the
total recourse to the courts. | am not necessarily recommendingitbe because | don’t pretend to be an
expert on how these things would best work. If the Act stays asiitis, it would seem that couples who
had disputes about matters that come under this Act would feel that that is their only venue for
resolution when, in fact, some of these other things do occur. It may be best left as an informal way,
but | just wonder if there is any wording in the legislation that could be introduced to indicate that
alternative means of conciliation or mediation or resolution might be also found or utilized.

MR.PAWLEY: The only method that possibly could have been used in The Divorce Act, 1968 — |
don’t have it in front of me — but it deals with responsibility on the part of a solicitor to advise his
client of the availability of conciliation services. There is a very very weak provision; | don’t know
really how useful a provision like that is. It's only one that states a responsibility on the part of the
solicitor. That's the only type of precedent that | am aware of that has been used in that way and it
wouldn’t be beyond the stretch of the imagination to include such a provision here. But | think that
something much deeper and much more meaningful should be done to attempt to provide some
improvement. For instance, | hope when we get through here that we will have some chance to— not
that | am proposing any trip to California; I'm not, | don’t think that’s needed, unless the entire
committee would like to journey down there — but there was some interesting proposals on that
court of conciliation in California that | think we have to explore and certainly not leave untouched.

MR. CHAIRMAN: 13(4)—pass. Mr. Silver has indicated to me that he has something for 13(2) and
13(3). Proceed 13(2).

MR. SILVER: In 13(2), in place of the words that we crossed off thismorning | would suggest the
following: “but the spouse making the disposition is liable therefore to the other spouse.”

Then in 13(3) | would simply delete the word “wrongful” and leave the restasisand, atthe same
time, since we are dealing with the term “disposition” | would recommend that in the definition
section of this new Act we define “disposition”. | have a definition worked out that is based largely
upon the existing definition in The Dower Act but with some changes.

MR. CHERNIACK: Mr. Chairman, for the purposes of defining this | suppose we ought to move
back, formally move back by way of motion to clause one and the proposalthatwe are about to hear.

MR. CHAIRMAN: | wonder, on a matter of procedure, if we could deal withthese oneatatime so
that we don’t get too confused.

MR. CHERNIACK: All right, then.

MR. CHAIRMAN: On 13(2), Mr. Cherniack, will you move the sub-amendment as outlined?

MR. CHERNIACK: Sure, glad to. THAT the words after the word‘“value;” beadded as follows: “but
the spouse making the disposition is liable therefore to the other spouse.”

MR. CHAIRMAN: Any discussion on the sub-amendment? Mr. Sherman.

MR. SHERMAN: That replaces the wording that is there now?

MR. CHAIRMAN: That was deleted.

MR. SHERMAN: Yes, okay.

MR. CHAIRMAN. Is the sub-amendment agreed to? (Agreed) 13(2) as further amended—pass.
13(3).

MR. CHERNIACK: | move, Mr. Chairman, THAT the word “wrongful” appearingin the firstline be
deleted.

MR. CHAIRMAN: Is the sub-amendment agreed to? 13(3) as further amended—pass

Perhaps now we might return to the definitions section.

MR. CHERNIACK: I'm sorry, Mr. Chairman. I'm sorry, | have anoteand I'd like to have Mr. Silver’s
clarification. i have a note that | sort of expected in this place to have a reference to no disposition
prior to May 6th being included. Is that elsewhere or is this where it ought to be? We had discussed
that . . .
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MR. SILVER: Oh, that was 2(4) wasn't it? The limitation period?

MR. CHERNIACK: Yes.

MR. SILVER: The two-year limitation period?

MR. CHERNIACK: Yes.

MR. SILVER: That's covered here by an addition to 13(3), if that’s what you had in mind.

MR. CHERNIACK: Well, did we pass an addition to 13(3)?

MR. CHAIRMAN: No, but we passed 13(3) without the addition.

MR. CHERNIACK: | know, that’s why | stopped because you see | have a note that would indicate

MR. CHAIRMAN: By leave of the committee we will introduce a further sub-amendment. Mr.
Cherniack will move that the words “but the two-year period shall not commence before May 6th,
1977” shall be added at the end of that subsection. Do you want me to repeat them?

A MEMBER: Yes, please.

MR. CHAIRMAN: The words “but the two-year period shall not commence before May 6th, 1977.”

That further sub-amendment moved by Mr. Cherniack, any discussion? Sub-amendment agreed
to? 13(3) as amended—pass. 13(5)—pass? Mr. Sherman.

MR. SHERMAN: Well, | was just rereadingitand reviewingit, Mr. Chairman, beforeagreeingtoit.
But | think it's acceptable to us.

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: This applies whether it’s registered or otherwise, or registered or not?

MR. PAWLEY: Yes it does.

MR. CHAIRMAN: 13(5)—pass; 13(6)—pass? Mr. Sherman.

MR. SHERMAN: Well, | presume that | understand it — at least | hope | understand it — that all it
meansis that a simple situation of survivorship doesn’t guarantee or confer upon a surviving spouse
the right to ownership of the interest of the other spouse. Some other action would have to be taken
or there would have to be proof that there was no encumbrance or no other right of claim. Is that
correct?

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: The right of survivorship states that the ownership of the other half of the
deceased spouse would automatically pass to the survivor. That’s as land is owned — joint tenants,
not as tenants in common — but this establishes, to my mind, that they're speaking about it
continuing as owners in common of an undivided one-half interest, which means that a will of the
deceased would supersede the right of the spouse and a person could will his or her halftosomeone
else. So | think Mr. Sherman is correct in his summary.

MR. CHAIRMAN: 13(6)—pass; 13—pass? Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, | have been saving for an opportunity to speak about what was
submitted to us yesterday, a distribution of the Winnipeg Chamber of Commerce document, which
was not presented to us but distributed tous. Thereason thatl am referring toitatthisstageis, firstly,
to deplore the fact that the Chamber of Commerce, which waslisted as being prepared to give us a
brief all along, never did us the courtesy of coming or even explaining to us why they didn’t come but
chose to make a public statement of their position without giving us the benefit of discussing it with
them.

| imagine they delayed their presentation until they had a meeting where they could get it
approved and then they made it public and we only got it yesterday morning; at least, | only got it
yesterday.

The reason | mention it under Section 13 is that | have made three notes where they make bald
statements which are not justified, in my opinion. And by doing so, they have put some peopleinthe
frame of mind of worrying about what is an unnecessary concern. They say, “Should this bill passin
its present form,” and | recognize they say in its present form, “every financial institution will require
an extensive review of all of their loans as most of the persons will only be able to guarantee 50
percent of the assets.” Now, | have waited until we finished Section 13 because 13 clearly protects
these financial institutions. But | would say that in the bill itself there was protection and there was the
improvement here which was made, | must say, not because of the presentation of the Chamber of
Commerce as it may have been, but because of other briefs that did come to us and did make points
which did encourage us to make changes. So that unfortunately the Chamber of Commerce has
presented a position which | don’t think was justified at any time but certainly was one which would
have been helpful tousifithad been madeattherighttimeand onanoccasionwhenwecould, inthe
discussion with them, have pointed out our desire to protect the third parties involved, which | do
think is in the present bill. And | will refer to others as we come to them.

MR. CHAIRMAN: Section 13—pass; 14(1). Mr. Graham.

MR. GRAHAM: Mr. Chairman, dealing with 14(1), | notice it says “an undivided half-interestin the
asset,” and | would say that thatis subject to any encumbrances, if any, thatareagainstthatasset. Is
that clear?
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MR: CHAIRMAN: Would you-repeat the question, Mr.- Graham, please.

MR. GRAHAM: It says, “where a spouse becomes the registered owner of a family asset in the
form of real property, the other spouse is entitled, subjectto Section 16, to be registered as the owner
of an undivided half-interest in the asset.” | would assume that is subject to encumbrances that may
be against that real property. Is that the intent?

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Well, whatever encumbrances there are against the property would, upon the
change in registration, be assumed by the second spouse, that is, the transfer, the change in the title
fromthe name of the onespousetothe namesofbothspouses, would be done subject to any existing
encumbrances to which the title happenstobesubject. That's the way it would havetobedoneunder
The Real Property Act.

MR. GRAHAM: Would that require notification to the third party, of the change?

MR. SILVER: It really wouldn’'t make any difference; it probably wouldn’t make any difference to
thethird party. The third party’s interestis against the title and the interest remainsin the samewayas
before. In fact, he's in a better position because now, say in the case of a mortgage, whereas in the
case of the one, when the title was in the name of only one spouse, if on a mortgage sale the
mortgagee does not get all he has to get, does notgetwhatis owed to him, he can proceed bywayof
judgment against the . . . under the covenantor. —(Interjection)— Oh, yes, what you are saying is
that the spouse willnot be a convenantor and therefore he won’t be ableto proceed against her. Yes,
well, that’s true. So he’s in the same position; in no worse position than he was before.

MR. CHAIRMAN: 14(1). Mr. Johnston.

MR.F.JOHNSTON: Justasaclarification. Of coursethatmeans thatitis only a half-interestinthe
half that that spouse owns, if | only happen to own half of something. Does that read that way? It
seems to me that . . .

MR. SILVER: It's a one-half interest in whatever the first spouse owns, and what he owns may not
be a complete asset because in our definition, the definition of “asset” includes an interest in an
asset. So that first spouse mayhave only part of an asset, for the sake of argument, and it would mean
then that the second spouse gets a half-interest in that part.

MR. GRAHAM: That’s not what this section says though.

MR. SILVER: But you have to read it together with the definition of “asset” in Section 1.

MR. F. JOHNSTON: That's fine; | just wanted that cleared up.

MR. CHAIRMAN: Section 14(1)—pass; 14(2). Mr. Johnston.

MR.F.JOHNSTON: If | own, say, a cottage and Mr. Jenkins and | are half-owners, does that now
mean that our wives are half-owners?

MR. SILVER: One-quarter.

MR. F. JOHNSTON: One-quarter. So the cottage is now split four ways. We might get along with
Mr. Jenkins, but I've got some relatives that| wouldn’t get along with very easy, say my wife and my
sister-in-law or something ofthat nature. They getalong but | can see a problem in here, that cottage,
you're going to have trouble there. .

All of a sudden we have brought four owners into a cottage that may have been purchased by two
people, two brothers or something of that nature. Now we've got sisters-in-law or even common-law
wives involved.

MR. PAWLEY: Mr. Chairman, | think if there was that concern, then the easiest approach would be
for an opting-out with respect to the cottage. Even if one wanted to accept the balance of the
standard marital regime, there could be an opting-out insofar as the cottage is concerned in order
that you wouldn’t encounter that problem, if thatwas a particular problem that youweredealing with.

MR. F. JOHNSTON: Yes, but who is going tooptout. If we are talking cottage thereare children
involved who have their time at the place, or if it's any one of other assets, you're now adding four
people instead of two. You have a situation where two people can getalong and make the decision
very easily, but the decision doesn’'t mean anything on the property because you have got the other
two who don't agree. If a cottage is owned by three people, you have now got six people involved.

MR. PAWLEY: Mr. Chairman, in all practicality, though, | would suggestthatifthree peopleown a
cottage and their wives are not shown as title owners, that the fact that three families are sharingiit,
regardless of how thetitle reads, thatthatis not going to change the relationship one bitinsofarasthe
relationship of the various spouses one to the other. | can'tsee where it would create any practical
difference.

MR. F.JOHNSTON: You have nowadded on a cottageatthelakewheretwobrothers ownit, their
wives now become half-owners. There are four people now who own the cottage. Probably there is
no disagreement between the spouses, butthere sureashell couldbeif | decide to do something that
my wife doesn’t agree with with that cottage and the other people, as | say, sisters-in-law and what
have you, don'’t get along in that particular area. | think you have opened up a squabble here.

A MEMBER: You get outvoted, just like on the Statutory Regulations Committee.

MR. PAWLEY: It's a squabble that is going to occur regardless, | suggest, Mr. Chairman, as to the
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names on the title; | don’t think the names on the title contribute to the type of squabble situation Mr.
Johnstonisreferringto. I thinkitisa question ofthe parties that agreed to share theuseofa cottage
— in your case three families —to find some way of living together, sharing that cottage. If they can't,
then one of them should get out of the arrangement.

MR. F. JOHNSTON: Mr. Chairman, the Attorney-General is dreaming. Itjust won’t work that way.
If three people or two people get together, and I'm using the cottage as an example, or over an asset
and decide how itis going to be used and we say, “Okay, it's all settled.” You go home and say, “l don’t
agree.” You say, “Look, we've settled this; we’ve spent a long time to settle it and | think we've got to
agreewithit.” | won't say my wife, | can say myself, saying, “You can't agree toit; | haven't agreed to
it.” And you open up a whole ball of wax of argument between people. | think where thatis involved,
you can getinto it very easily on anumber of things because you aresayingwhere two people owniit,
now there is four; where three people owned it, now there are six. Or if there are four; there are eight.
It just doesn’'t make for good relationships.

MR. PAWLEY: What happens nowin theeventthatdifferent people own a cottage and share in the
cottage, interests in the cottage — one dies and the heirs enter into the picture. If they can'tagree on
the use of the cottage, then there has to be some arrangement agreed to voluntarily or through court
process.

MR. F. JOHNSTON: Nobody has to die here. There are lots of squabbles over who gets the
arrangements of —(Interjection)— Somebody might, yes.

MR. PAWLEY: | don’t see where this should generate a problem that wouldn’t otherwise exist.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, | just wanted to point out that we weren’t talking about the use of
the asset at all, we are talking about the disposition and when you getinto adisposition, that’s usually
where you get into dispute. Instead of two or three people involved, suddenly you've got twiceas
many involved and | think you are going to have twice as many problems.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, we can find troubles if we look for them, but, Mr. Chairman, |
find it difficult to visualize any property which may be owned by two husbands, thatis used jointly by
the two families, that would not have the kind of squabbles that might arise as described by Mr.
Johnston, whether or not the wife is on the title. If there is going to be squabbling, it will be
squabbling regardless of who owns the property.

On the other hand, if the husband, say, is so dominant that what he does when he is the only
member of the family whois the owner, thenif heisthatdominant,thenitdoesn’t matter whether she
is on the title or not, she will bow to his wish. Therefore, | can see the squabble taking place
regardless of whether the wife is on the title or not.

The only thing is that if there is a difference of opinion and only one is a registered owner, then |
presume he can say to her, “Well, get out of here,” and kick her bodily out of the property. If he is
going to take that attitude, then they had better separate that property earlier rather than later. In
other words, | do not think that problem would be caused by ownership and if it asserts to the wife a
certain say, then | for one wouldn’t want to deny her theright to say, “This is our cottage for a portion,
half-time use, or to be shared with someone, butneverthelessitisoursand | wanttoparticipatein the
decision of how we use it.” It's not an asset thatisused to earn money; it is not an investment. ltisa
living accommodation and | think that the two spouses should have the right to decide on how itisto
be used. This section only gives each of the spouses an equal right to say that and | think that is the
principle in this legislation and one which | thought we had all accepted as being right, and thatis, the
equal sharing, in this case, of jointly used property thatis used not forearning aliving but for family
living.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, in all deference to the argument put forward by Mr. Cherniack, |
don’t think this deals at all with the use of it. All this saysis. . . If you want to dispose of it, how do you
dispose of it, because you can't register any document to dispose of it without the consent of all
involved? How are you going to get rid of it?

MR. CHERNIACK: In 14(3), we are really talking about the whole picture that was raised by Mr.
Johnston.

MR. CHAIRMAN: 14(2). Mr. Graham.

MR.GRAHAM: Mr. Chairman, again, | would suggest that we deal specifically with 14(2) whichis
an instrument which, as far as | can see, only spells out the entitlement of the spouse but really, to my
mind, is a stumbling block in any movement to dispose of an asset because it prevents the
registration of any document or instrument which could be a bill of sale. Correct me if | am wrong.

MR. CHERNIACK: You're right.

MR. GRAHAM: But I'm just wondering, if there is a disagreement, a court would normally say,
well, we’'ll dispose of the thing and share in the assets. But here, this prevents the disposition. It
doesn’t allow the dispostion to go forward and the sharing. It effectively stops the disposal.
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MR. CHAIRMAN: 14(2)—pass; 14(3).

MR. GRAHAM: You mean you have to then apply to the court to-get a consent of the court before
you can sell it, is that what is going to occur?

MR. CHERNIACK: Yes, if thetwoownersdo notagree on how to deal with a property, then there is
recourse to the court to make that decision for them. That's the normal way of any jointly-owned
property. The point was made already that we hope, or the government hopes, to bring in the
possibility of a conciliation part of the court which would make it on a more friendly basis. But still, in
the end, somebody has to make the decision for two parties who do not agree otherwise.

MR. CHAIRMAN: 14(3). Mr. Johnston.

MR. F. JOHNSTON: Where wesay “where a spouseisentitledto be registered” —again, does that
bring up the subject they were on last night with the . . .

MR. SHERMAN: Yes, 15 does, on the next page. You're back into that same argument.

MR. CHERNIACK: | think Mr. Silver has a proposal to make on 15.

MR. SHERMAN: 15 brings up the same argument as 5(4).

MR. CHERNIACK: Mr. Chairman, may | suggest that we deal with 14. | know that Mr. Silver has a
suggestion to make on 15.

MR. CHAIRMAN: 14(3). Mr. Graham.

MR. GRAHAM: Mr. Chairman, dealing with 14(3), and here | wantlegal advice on this. “Where the
spouse is entitled to be registered as an owner of an interest in afamily asset under subsection 1, the
spouse is also entitled to the same usage, possession and managementrights in the asset.” Now, that
asset can be in the form of real property, it could be the family farm . . .

MR. CHERNIACK: No.

MR. GRAHAM: Well, am | wrong right there?

MR. CHERNIACK: I'm sorry, | apologize for interrupting, Mr. Chairman, but | reacted quickly.
We’'re dealing here only with real property and only with a family asset that is not the homestead. So
to me it would be of a recreational nature , sort of the second home, the summer home, the
recreational home, whatever itis thatis used as a secondary piece of real property used by the family,
the fishing lodge, limited to real property. That’'s why | reacted and said nowhen Mr. Grahamsaid the
family farm. The family farm we've already dealt with under the marital home section. I'm sorry, Mr.
Chairman.

MR. GRAHAM: Well, Mr. Chairman, then | will revise my. . .lwasn’treferringtothefamily farm. |
will refer to “a farm.”

MR. CHERNIACK: Notifitis a commercial institution, Mr. Graham, that’s my point. Thisis real
property not used to earn a living or not used as an investment. This is only the family asset and that’s
why | said it would only be something used by the family, and | can only think of a recreational second
home as being applicable here. Perhaps Mr. Silver has another idea.

MR. GRAHAM: Is that clearly spelled out that thatis whatit identifiesit for? Somehow I read it that
it could apply to a variety of types of property.

MR. SILVER: No, this whole division, Division 3, first of all deals with family assets which are
defined as being other than commercial assets. Secondly, Section 13 deals with chattels, personal
property such as a car, boat, and Section 14 which we are dealing with now deals with real property
but still real property that is a family asset. That is, it must not be a commercial asset and it must not
be the homestead. If it is a homestead, it becomes a marital home under Division 1, and if itis a farm
used for commercial purposes, it becomes a commercial asset to be dealt with under Division 4.
That’s pretty clearly spelled out by definition in Section 1 and also Section 2, | mean Division 2.

MR. GRAHAM: Mr. Chairman, what isa commercial asset then? Supposing it was a vacant farm, it
wasn’'t being used for commercial purposes? —(Interjection)— It's real property.

MR. CHERNIACK: No, it's an investment. Why else do you have it?

MR. GRAHAM: Maybe it was given to the family. That's possible.

MR. SILVER: Well, if it were possible to say that that farm is not being farmed for commercial
purposes, maybe it's being farmed for home use. Maybe, you know, somebody’s growing cucumbers
on it for home use or something and it is not being held for investment purposes, that is, for the
purposes of re-sale to a developer or to a farmer, then it can be a family asset to which Section 14
would apply but only in those circumstances. —(Interjection)— Yes, that too.

MR. GRAHAM: So your wife then can effectively prevent you from going hunting on it?

MR. SILVER: Then it wouldn’t be a farm.

MR. GRAHAM: She has management rights too.

MR. CHAIRMAN: 14(3)—pass. Mr. Graham.

MR. GRAHAM: | suggest that this is notclear enough, not in my mind anyway to passatthistime. |
think we have to do a better job of defining what it does entail.

MR. CHAIRMAN: Order please. Continue, Mr. Graham.

MR. PAWLEY: Mr. Chairman, | wonder if Mr. Graham would allow me just to interrupt for one
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moment. | wonder if committee members would like to call Mr. Lamontover now and even if we're not
atthose sections, if weleaped aheadto them, or leave it until tonight. | don’twantto ask Mr. Lamont to
wait around until we arrive at the sections, a lot of time could pass by. But if it was agreeable to
members, we could deal with those sections involving Mr. Lamont and call him over this afternoon or
we can leave it until tonight.

MR. CHERNIACK: Could we call him but have himwaituntil we've finished 14? Mr. Goodman, you
haven't yet got clearance from the committee.

MR. CHAIRMAN: Would that be agreeable to the committee? Mr. Sherman.

MR. SHERMAN: | don’tseeany reason whywe shouldn’t call himover this afternoon. We could go
ahead to those sections. We can deal with 14 while we're waiting for him.

MR. CHAIRMAN: 14(3). Mr. Graham.

MR. GRAHAM: Mr. Chairman, | suggest that all of Section 14 deals with land and the registration
of the ownership and the management rights of it and the usage and all the rest, perhaps that whole
section should be held until we get Mr. Lamont.

MR. PAWLEY: Well, it's agreeable to me if members have questions on those sections they feel
they would like to pose to Mr. Lamont. If there aren’t then | would suggest that we do deal with them.

MR. GRAHAM: . . . deals with mortgages.

MR. PAWLEY: | wonder, are there other questions or areas on those two sections separate and
apart from titles that members would like to address themselves to?

MR. CHAIRMAN: Mr. Spivak, 14(3).

MR. PAWLEY: 14(3) and 14(4).

MR. SPIVAK: The principle of course that we've got to recognize is thatin this situation, if, in fact,
title is in the name of brothers or wives or sisters-in-law or strangers, shared with strangers, what we
are now suggesting is that one spouse in which there are four parties involved is capable, realistically
now, of asking for partition in the event that there is not a settlement to the spouse’s satisfaction of
whatever they want to do with respect to the premises. That will be the law.

MR. CHEIACK: That’s quite right. Where now there are four men, apparently, who own the piece
of property each an undivided one-quarter interest, any one of those men could force partition.
That’s absolutely true. And if the title is owned by two men and the wives become partners so that
there are four people, then any one of those four can force partition.

MR. SPIVAK: But there might be four men who are involved and the decisions with respect to
those assets have been arrived at by the men. Youarenowsaying that the four wivesarepartofitand
that’s eight people. One person, one spouse, for whatever reason, makes a decision — because we
used men, it could have been the reverse, it doesn’t make any difference — one spousethenwho is
not satisfied, then he or she will be entitled toask for partition. | think thatthereare problemsthatwill
arise in that situation.

MR. F. JOHNSTON: What if three of them are single, you know? Well, the one that’s married, the
wife can get rid of the hunting lodge.

MR. SPIVAK: Let's just face the problem.

MR. F. JOHNSTON: Well, it works both ways. My wife’s involved in a few things too, you know.

MR. SPIVAK: The problem as we stated is probably the law as it will be if this is passed. What we
are saying is that the feeling generally is that it is unlikely that those sets of circumstances will arise
and, if they do arise, it will be very few, there will be very few of them occur. But my feeling generally is
that we have to understand the real direct intent of the Actand its application and | think that in many
many situations we’ll probably cause greater harm than good. I'm not sure how you correct it but |
think that you've got to visualize these situations and you've got to discuss them. If we ignore these
scenarios that we're talking about now, we're ignoring what in practical terms is going to happen.

MR. CHERNIACK: Mr. Chairman, | don’t know that | persuaded anybody but | must assure Mr.
Spivak that | made that effort on this very point he’s raising before he cameinandthe point I made, if |
can just summarize it quickly, is that when a property is being used as a marital asset by a couple,
then 1 don’t think it's very important from the standpoint of decision-making management, as to who
owns the property. This is a marital asset, it's not used as an investment; we don’t have four people
using itasan investment. It'sthe family thathasashareinusingitand | don't visualize that a marriage
of two people whom | believe we all recognize are entitled to share equally in decision making about
their marital assets and their way of life should not therefore have an equal say in how they are going
to make use of their interest in whatever property. Frankly, although | can see thattherecouldbethe
problems described which | think would very seldom arise, | think they would arise anyway in the
case of any wife who says to her husband, “That placewegotosomuchofaperiod ofayear,it needs
to be made a little better or sold or changed for our marital good.” And that means that it's a joint
decision and | think that’s the intent of the Act and | am all for it.

MR. PAWLEY: Mr. Chairman, | just want to pose this to Mr. Spivak. It seems to me that where you
have married couples that register their names as joint tenants now in contrast to those that register
their titles only in the name of one, that in my few years of practice, | didn’'t experience great
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difficulties and problems confronting couples that worked under joint tenancy as compared to those
that kept title in their own individual names. | didn’t witness any particular problems. If anything,
generally those that registered names in joint tenancy had a fairer understanding onetothe other
than those that just registered the title in the name of one.

.MR. F. JOHNSTON: Mr. Chairman, | think the Attorney-General is talking about the two spouses
getting along. But we're talking about another couple not getting along or possibly even more.
Supposing somebody remarries and they both have children. You're now into a situation where
you've got two-people ownership and then you've got with families and now you've got another
family involved with these children and you’re going to have arguments over this. For Mr. Cherniack
to say-that he can’t visualize problems, | don’t know why he can’t, the problems are there.

Mr. Patrick makes the case of a huntinglodge. Itis veryeasyfortwo people todecide that one can
be part owner of a hunting lodge and then she . becomes part owner of it but there could be four men
involved in a hunting lodge and there could be fourwomeninvolved in the purchase of real estate. It's
not uncommon and you now are running into a situation that | don’t think is a solvable situation.
Quite frankly, | think you could beat thislawatany given time inany court. I'd go to the Human Rights
Commission.

MR. SPIVAK: The interesting thing is, what aboutthose situations where amotherand a son or a
mother and adaughter purchase a cottage. Now, what you're simply saying is that the husband or the
wife, as the case may be, who now acquires a half-interest of the son’s interest or in the case of the
wife isthe owner, a half-interest of thewife’sinterest, can on division simply askforpaymentoutor, in
turn, simply ask for partition. That's a very common situation because the financing will, in many
cases, be available from the parent whether both are living or oneis living and even though the use
may be by the couple, it may be available to the parent at will. Those are the kinds of problems and
inequities. You see, the problem that Mr. Pawley’s talking about here, he’s talking about a husband
and wife who are buying a marital home in which there is joint tenancy and that's true, there is no
problem. But how many people buy a home with four jointtenantsor three jointtenants or eightjoint
tenants? | mean we just don’t have those things. You obviously don’t because you have two people
who are dealing with it. Now, we're talking about many situations in which there will be three, four,
five, six, seven and eight, and the kinds of scenarios that we're talking about are going to be directly
affected. | understand the principle and | know what we're saying but | wonder if we're not at this
point talking about in some cases hardship that will really arise as a result of this or unfairness. Well
hardship in one case; unfairness in another. Whether there is another way of coping with this, | don’t
know.

MR.GRAHAM: Mr. Chairman, | want to deal with the management aspect of it. Supposing —and
this is avery good possibility — two brothers, both single, purchase a hunting lodge. One of them
subsequently gets married and his wife wants management rights in the operation of that hunting
lodge. Supposing shesays, “l don'twantany gunsin this place.” Whatgood is the hunting lodge then
to the other persons? These are things that | don’t think we have fully thought out yet. | just use that
one example and | am talking about the management aspect of it rather.than the ownership or the
disposition but the actual usage of it when it is a common property of more than one individual.

MR. CHERNIACK: Mr. Chairman, | would like personally to welcome Mr. Patrick and his
contribution to our committee. Having done that, | want to come back to what we're talking about
here. —(Interjection)— | said you're very welcome here; it's a great contribution you're making. Mr.
Chairman, whatarewe talkingabout here? We're talking about saying that when peopleare married
and are living together today and there is ownership of assets other than those which are investments
or savings or business or anything unconnected with the day-to-day lives, that those assets are
something in which both people to a marriage should have an interest. That’s what we're talking
about.

We've been through the marital home. There has been no debate about that. Now we’re talking
about recreation and, Mr. Chairman, | think thatis a very, very important part of any marriage. And
then | would say by all means let's explore every possible problem that may arise between couples
who don’t see eye-to-eye and then let us recognize the first principleis that they ought to share in the
ownership and in the management of them, and they ought to find away to work out their relationship
and their management of it in a way other than what may now exist, where one personssays, “Thisis
mine and | will decide how it happens.” That's really what we’re talking about; we’re talking about
joint decisions. Now, when they can’t be made, there are problems. And if they can’t be made then if
there is a separation, then at least the spouse who is the loser in an argument will at least have his or
her share of the asset as being distributable when that happens. But as long as it is going on, then
surely weare fighting the thought that a husband who decides to own a share ofa hunting lodge will
do so.without regard to his wife’s feelings. Because if he will, then he will use it as he pleases without
regardto her feelings,.then | am not part of that desire to encourage a continuance. And | putitright.
in that way, that it does not create problems, it may assure that if a problem is there that a person, who
is otherwise left out of a decision, now becomes part of it and says, “There is a problem; | want my
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say.

Therefore, if you call that creating problems, | think it is just carrying the problem to the stage
where both parties have a say instead of one having the whole control and the other having to say,
“Yes, Sir. No, Sir. That's the way it has to be.”

I lay it that way because | think that we can think of even more disagreement that could occur. But
the main thing to the root of it would be a basic disagreement in the marriage, in which case they
should have an equal right when it is a recreational asset that we are discussing.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Well, Mr. Chairman, don’t we really get back to the problems thatwere brought to
our attention by the Law Reform Commission when they suggested deferred sharing rather than
instantaneous sharing. This section deals with instantaneous sharing.

The arguments that have been put forward, in my humble opinion’ Sir, suggest that thereisavery
good reason for a concept of deferred sharing in this respect.

MR. CHAIRMAN: 14(3)—pass? Mr. Johnston.

MR. F. JOHNSTON: Mr. Chairman, when you create a situation of a lot of ownership, it's not
unlike the Minister running a department in this government, or the manager, or somebody;
somebody has to make the final decision or you are going to have problems. The theory that Mr.
Cherniack is talking about is a very good nice-sounding theory but it won't work because the
decisions are going to have to be made.

MR. CHERNIACK: May | ask Mr. Johnston, by whom should the decisions be made? By the
husband? Or his partner?

MR. F. JOHNSTON: Well, if you want to draw lots on how to make the decision, if you want to go
that far. But somebody is going to have to make a decision and if you are going to make situations
where you aregoing to just automatically make four owners instead of two, or six instead of three, the
decision on that property, especially if it's recreation, you are going to have problems.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: What experience | have enjoyed in respectto dealing with separation cases and the
type of situations that would come to head, would be situations in which generally one spouse took
that type of role where he assumed an arbitrary type of responsibility, givingvery little responsibility
to the other spouse, feeling that it was up to he or she to make that ultimate decision unilaterally. The
impression that | haveis that's when family stressand marriage difficulties occur; the very opposite to
the suggestion by Mr. Johnston thatit's important that one spouse make that final decision. | think it
has to be a mutual decision arrived at in a consultative basis and, rather than do what Mr. Johnston
suggests, the impression that | have is that it encourages a healthier marriage relationship rather
than an unhealthy type of relationship. Or they can opt out. If this, some way or other, isimposing a
situation onto any couple, | again stress there is nothing to prevent them from mutually opting out.

MR. F. JOHNSTON: But everybody keepstalking about the decisions between spouses here. The
decision is going to be between couples. I'm not prepared to say thatif we are in an agreement with
somebody else that | can get them agreeing, too. Then we come to the point where they partition a
sale. It could be done and sold out from under you.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: The problem here is this. You know, we're not attempting through this bill to be
marriage counsellors to the people who are married in Manitoba. Nor are we attempting totryand tell
them how to run their lives. Norare we trying to tell them what is good and what is bad. You know if
we're really thinking about that then we're off base.

What we're trying to do is protect rights. And the problem here is we have gotto be realistic about
the multitude and the thousands of decisions that are made by husbands and wives as they
themselves make a determination of how, and in what way, they are going to operate.

What we are saying is that regardless of all of those decisions, and how they are made, there are
certain basic legal rights that a husband and wife are going to have, as spouses who are cohabiting
together and who are married. And if they separate there are certain legal things that flow.

| mean it is ridiculous to assume that somehow or other we are going to in any way change, as a
result of this, and create a greater management capability on the part of others because this is the law
and they now know they have to deal with that. | mean thatreallyis not the intent and that's notgoing
to be the result, and there is no accomplishment that | think you can even forecast along that line. |
really believe that. | don’t think that we can even consider that.

So, our problem at this point is recognizing that all the decisions are going to be made by the
couples who will arrive at the decision themselves, some of which may be unfair if one was to view it
from an objective point of view on the basis of what is fair and reasonable. But, nevertheless, thatis
whathas happened. Some may, in fact, be reasonable; who knows? Our problem at this point is, it
would be foolish not to recognize that there are going to be dominant decisions with respect to the
decision-making of spouses living together, and those dominant decisions will be motivated by a
number of things, which there is no point talking about or dealing with. And there is no point of
talking that in some way or other we are going to be able to legislate it. Because that’s nonsense; we
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are not legislating anything like that. Nor have we got the capacity to do that. We're not policing that.

Our problem here is to recognize that there are a multitude of family assets that are not the marital
home, that we are now talking about, that could be included in this, in which there are so many
different kinds of scenarios. What we are suggesting is an entitlement to usage, possession and
management. But’ in reality, that entitlement is only a legal ability if in fact separation occurs.
Because the reality will be the decisions will be made by one, or by the other, and itis notgoingto be
made by both. Nothing that this Act is going to suggest will, in fact, make it happen that way. What
really happens is that because there is an entitlement to the management, therefore there is the right
of the claim for the half in the event of separation. So, while the wording may give thatimpression, |
don’t think that it really amounts to anything in terms of the day-to-day normal relationships that
people will cohabit under.

I think we have got to recognize that all we're really talking about is the legal ability of the people,
in the event of separation’ to claim certain things and that’s all we're really talkingabout. And then,
when we have talked about that, then we have to talk about its application and its exercise in those
family assets that are not the marital home, and the problem areas that we're talking about, and
whether there are other solutions to what we are saying. Because it would seem to me that we are
goingtogetourselvesintoa whole hostofproblems. I'm notsayingthatlhavetheanswertothis. This
is one area where | think we have got to see whether there isn't something better than what we have
got here. But | can see a number of problems. But | think it would be foolish to suggest, in some way
or other, that this clause which entitles the same usage, possession and management rights, is going
to change in any way, shape or form, the day-to-day lives that husbandsand wives arelivingunderin
this province now, or in the future.

MR. CHERNIACK: Mr. Chairman, there is only one change | see, and Mr. Spivak is so right in
describing all this. The only change is the immediate right of the spouse to have asay in what will be
donewiththat particularfamily asset. Thatisthe change. —(Interjection)— No, no, no. Management,
use, and equal rights at the time of use, and without contemplation, and hopefully without a
separation taking place. And all it does is put them on an equal basis to discuss what should be done
with the family assets.

Now, all the other points Mr. Spivak makes | think are valid. We’re not going to change human
nature. We're not going to create a less dominant spouse. We will not create a spouse who is under
the control, or take away from the spouse who is under control. All these things are true. But the
rights willbethere. And that'sreally all we'retalkingabout. If Mr. Spivakis absolutely right, then there
really will not be any problem. If he is almost right, then all I'm saying is what we're doing here is
creating an equal say. And | see only good of that, and not bad. —(Interjection)— Not in the sale, in
the use, in the possession, in the management. And if it's only in the sale, then he has convinced
himself that this has no effect therefore it will not create a problem, then let's go ahead and passit.

MR. SPIVAK: No, | really believe that it will only occur with respect to the sale, or costs that are
attached. But | don't mean management costs in the normal operation but | mean costs that are
attached, significant costs that are attached. That’s the only thing that | can see really happening.

Butthe problem, at this point, in the kind ofdescriptions that are described, there may,and | think
could be, some unfairness realistically. | think there is a capacity to get around this for those who
have not completed their affairs. They can organize their affairs in a very real way to be able to get
around the kinds of things that we're talking about. That’s what is going to happen. So we’llhavethe
lawyers just advising clients of the ways inwhichtodoit,andtheywilldoit. Sothat,you know, it's not
going to be airtight, by any means, for future acquisitions with respect to it.

If you take the hunting lodge situation that Mr. Graham is talking about, they will be done by way
of gifts and that will finish it. —(Interjection)— Well, gifts will be done.

MR. CHERNIACK: Mr. Chairman, may | ask Mr.Spivak, why bother withthat? All you have to do is
agree to opt out of that. You don’t have to go through any elaborate legal mechanics.

MR. SPIVAK: That means an agreement, too.

MR. CHERNIACK: Oh no.

MR. SPIVAK: I'm not talking about situations where they may agree . . .

MR. CHERNIACK: Oh no, we're talking about hoping to achieve an agreement of two.

MR. SPIVAK: Mr. Chairman, what you're talking about is legally establishing the position that the
agreement. . .

MR. CHERNIACK: No, equal rights.

MR. SPIVAK: Well, | know, but that too will require it. You may not cause that.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, | understand what Mr. Cherniack is sayingand | agree with what |
believe is his fundamental concern, and that is that what we are trying to formulate here is legislation
that recognizes equal rights in terms of decision-making and participation in decisions within a
marriage.

| also recognize that to get at the problems that some of my colleagues have raised in this area
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would require such a fundamental change, such a central change to the whole concept of the
legislation, that that would be unacceptable to the government, and | would say, Sir, would be
unacceptable to us. It would be unacceptable to the whole committee because it would, in effect,
negatize the thrust and purpose of the bill, which is to enshrine that concept of equality inmarriage.

But | think that these problems are practical problems. They are not abstract problems and | think
the waythebillandtheamendments are worded and prepared, atthe present time, they underlinethe
message that | won't belabour but that we have delivered to this committee before. They underline
the fact that there are problems that are not properly anticipated and not properly dealt with in
concept in the legislation and the amendments as they presently stand.

I would appreciate, from the Attorney-General, an explanation of the rationale for the concept of
instantaneous sharing of land. I'm sure there must be a rationale for it. But we did, after all, move
some distance from the original informal positions that were held by various members of the
committee in November, December and January, having to do with instantaneous community of
property and deferred sharing of property, to the pointwhere we have now two specific divisions of
instantaneous shared assets and deferred shared assets. | would like to know what the rationale was
for putting land — except for the marital home — into the instantaneous category? It seems to me that
there could be consideration given to the concept of deferred sharing in respect to this particular
item. | think Mr. Graham touched on that point earlier.

That's what we're dealing with here, with the instantaneous sharing of land, and itseemstometo
be really at the nub of the whole debate that has taken place over the last half-hour.

MR. CHERNIACK: Would you not think that, next to the marital home, the summer cottage is
probably the most used marital asset of a family group; isn’'t that what we're talkingabout here in the
main, except for the occasional, you know, the unusual case of one-eighth ownership in a hunting
lodge? —(Interjection)— Cars, yes. Yes, all right, home, car, summer cottage for recreational
occasional usage.

MR. SHERMAN: If | may just respond to Mr. Cherniack’s question. I'm not sure that | would agree
with that; that the summer cottage is the next most important item and the one that would most
frequently occur in considerations of this kind. Buteven given that, if that were true, the fact that that
kind of item was shared on adeferred sharing basis would not deprive the spouse in whose name that
cottage did not rest of his or her equity in that asset. It would simply preserve a situation in which
there would be fewer of the kinds of difficulties than as has been suggested are likely to occur when
you make it instantaneous. For a great many people, a great many people, the question ofasummer
cottage doesn’'t even come into it. Where it does come into it or where a hunting lodge or any of the
other kinds of temporary residences or recreational residences referred to do come into it, we
obviously face quite a tangle of potential questions and problems. Those could be removed or side-
stepped by putting the deferred sharing concept to work here without depriving the spouse in whose
name that recreational residence did not rest of any rights in equity. It would simply put them in the
same category as the business or the commercial enterprise or whatever, so | think it's worth
considering and I'm just wondering what the rationale was for taking this position.

MR. CHERNIACK: Mr. Chairman, I'll just answer briefly that to have a deferred sharing in the
summer cottage means that as long as that couple is living together and the summer cottage is
owned by the husband then all decisions are made by him inrelationtotheuse,themanagement, the
control. The buying or selling of the summer cottageis his decisionaloneand the only way she could
assert her rights to it is to separate from him and to carry out the complete separation. But in the
interval he is the one who has complete ownership, control, management of the summer cottage.
And we're now talking including the one that he owns alone which is used only by that family. Don't
forget that Mr. Graham’s example prodded by Mr. Patrick was the hunting lodge owned by four
people. In the main we are talking really about the family cottage owned by the family and usedforits
recreational purposes and what Mr. Sherman is suggesting is that it be under the complete
ownership control, all decisions, usage, etc. to be in that of the husband. The wife has no rights. What
Mr. Sherman is saying, if as and when they separate completely, then she can get her share of it. |
think that her share of it in moneys value is much less important than her havingaright to participate
in the ownership, control and management during their marriage.

MR. SHERMAN: Mr. Chairman, | think Mr. Cherniack takes averyrigid view ofthe conditions that
exist when a couple owns a summer cottage. If | may give my own personal example of my own
summer cottage. It is owned by my wife, totally, completely and entirely and | know of many other
persons in the same position and it doesn’t bother me one bit that it’'s owned by my wife. Infactl want
it owned by my wife and the same is true of many persons | know who have summer cottages. Now
Mr. Cherniack says that if it's owned by me, that | will make all the decisions and my wife will have no
role in that management. Well the converse then must also apply. You must also be suggesting that if
it's owned by my wife she will make all the decisions, she will be the total manager or manageress and
I will have no role to play. But | suggest to Mr. Cherniack that thatisn’ttheway it works. It happens to
be owned by her but we make joint decisions with respect to it.
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MR. CHERNIACK: Then you're proving the point and | think you should have the same rightsin
law.

MR. SHERMAN: But | do have. | know that when the day comes that my wife and | separate, if we
do, that I've got half the equity in that cottage. I'm not concerned because it's a fact. Under this
legislation | would have half the equity in that cottage. | don’t want it today, but | do haveiit further
down the road. Mr. Cherniack is dealing with a very small percentage of the population anyway. In
most cases we're not dealing with people who own summer cottages.

MR. CHERNIACK: . . . a hunting lodge is a much much smaller percentage.

MR. SHERMAN: | know it's a small percentage, but it raises the problems and there are problems
related to a small percentage of the population and that's why | say | don’t see what would be so
difficult about changing it from instantaneous to deferred.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, | believe Mr. Cherniack has made reference on numerous
occasions only to the— this only applies to the summer cottage — and he’s talking about the one that
isowned only by a married couple. | was wondering if he would be prepared in that case then to spell
it out as such in the legislation and any place wherethere is multiple ownership that deferred sharing
would be preferable.

MR. CHERNIACK: Mr. Chairman, | don't know whetherwe’re talking about %: of one percent of the
instances where four men might decide to purchase a hunting lodge or a fishing lodge up in the
remote parts of Manitoba where the wives will be expected to stay out. If thatwere the case and wives
were expected not to have to play a role in that, and it's just a place where the men can go away for
their own recreation, then frankly even without this body of law, or anything, | would have done
exactly what Mr. Spivak suggested could be done and thatis to incorporate a company and see to it
that there is one entity thatownsitand thenthere aresharesthatentitletojointusage. | would do that
anyway.

The other thing | would do in a marriage where | can communicate with my wife is to ask her to
sign off that one so that she is not involved in what is completely my own recreational usage and |
would have no trouble either. So there are ways to get out of it but those ways have to be either
prepared for, as Mr. Spivak says, or by mutual agreement. | see nothing wrong with expecting mutual
agreement between two people who are living together and maintaining a marriage. Thatis the time
when you say this hunting lodge is one where my co-owners would like to keepit forthe men only
because we are a group of friends and we don’t want to involve wives. Atthat stage | see no problem
and therefore | would not agree to Mr. Sherman’s suggestion which | think is, wipe out all of this
entitlement to a half interest in the recreational land just because that one example has come up of
where four men or six men own something that they want to use separate and apart from their wives.
Ifthey're prepared to use it with their wives | say give them the ownership and | would alsosay to Mr.
Sherman he is very comfortable with the factthathis wife owns the cottage because in fact he has
joint usage and joint management. Well, that’s fine. I'm saying if he has joint usage and joint
management and it works that way then his marriage is the kind where this Act will just develop
exactly what he has and make it available to others tohave an equal sayin the use of it and therefore |
see no problem. If, however, he would rather it belong to his wife all he'd have to do is to sign arelease
saying.it belongs to you my dear.

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: Mr. Chairman, we've given Mr. Cherniack the opportunity to dwell on a
hunting lodge and | submit to him that where | have our cabin at the lake —that's a good word “l have
our cabin” — or we have our cabin. Notice | used the word “our” because it happens to be in my wife’s
name. | don't own anything. The thing is, | can take you to at least five cabins in that area that are
owned by couples that are not related. | can take you probably to another four or five that are owned
by brothers. They've bought them together. | know people thathave bought trailers together and you
have now got it into a four person ownership or whatever it might multiply to. And you're going to
have problems.

There’s the other thing. If your wife has, or somebody’s wife has her own money and | have mine,
there are people in this world that liketo do things ontheirown and perfectly happyto live that way by
letting the other one make thedecisions they wantto make. Now, on thatbasiswe are interfering with
people’s lives.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Mr. Chairman, in answer to Mr. Johnston again | don’t see where there is any
problem here of interference, unreasonable interference. If the two parties don’t want this for some
reason or other to apply to them they mutually opt out. If the one person doesn’t want to share the
management role or haveanything to do with it,as Mr. Cherniack says they just simply sign arelease.
The only situation that there would be any difficulty or any problem in is if there was some
disagreement. | suspect, Mr. Chairman, if that disagreement develops after this law has come into
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effect then there is already an existing disagreement or quarrel pertaining to the spouses’ interestin
the trailer or whatever it is.

MR. F. JOHNSTON: Mr. Chairman, the Attorney-General is just not looking at this in a practical
way. People will go into these agreements and they go in and they are perfectly happy. What we're
doing here is creating a situation where they won't be perfectly happy. | don’t know of anybody that's
going to sit down when they automatically become an owner and say okay, now you've got to opt out
of the management and if you don’t want to have any say init you don’t have to but you've got to opt
out of it. Somebody says wellif | opt out of it, then it means | can’t have any say in whether my children
go there or not. If you want to put in here about cabins that are jointly owned by two people or by a
married couple, that's fine. But you've got a lot of situations where you've got joint ownerships
between couples and it's going to create problems. The theory is beautiful. The theory is not
workable though and it just won't work. You’re going to create a situation of selling. You know they
often say that you can’t put two women in akitchen and | say you can’t put two men in a garage either.
| don’t think there is any difference between the sexes on that particular subject. But if they’ve been
able to work itout and now you put this law in front of them, you're going to have problems and you're
going to create problems for it. So why don’t we just say that we're talking about where a cottage is
owned by that couple fine. You're suggesting that you form a company and make it commercial. Who
the hell wants to go to that trouble. That's just ridiculous. So now we’re almost putting this joint
ownership cottage in the same position as commercial. | think that it should be looked at. If we are
talking about the sharing of 50-50 in a marriage, why are we bringing in the sharing of 50-50into an
agreement between two couples? Becauseitisn’'t going to work. They all won’tagree and it justwon't
happen.

MR. CHAIRMAN: Mr. Graham.

MR.GRAHAM: Mr. Chairman, again I'll come back to a suggestion | made to the Attorney-General
before. | would again ask him, in light of the problems that we have suggested may very well arise,
would he be willing to look at applying the instantaneous sharing only in cases where the land
involved or the property involved is owned only by the two spouses. If there is multiple ownership
above and beyond that, that it go into a deferred sharing arrangement. I'm asking the Attorney-
General if he would consider that change. Wherever there is an ownership outside of that marriage or
an involvement outside of that marriage in the ownership, that it be deferred.

MR. PAWLEY: Mr. Chairman, | don't know how you would avoid the loophole that would be
created because all that one would need to do then to defeat the purpose of this legislation, it seems
to me, would be to have some third party take a small interest in the property so thatit wouldn’'tbe
covered by this type of legislation. | don't know how Mr. Graham would propose that we avoid that
sort of loophole from occurring and defeating the objectives of what we're trying to do.

MR. GRAHAM: Mr. Chairman, we’re not playing games and trying to defeat one another. People
aren’tgoing to be playing gamesto try and defeat one thing or another. Ifwhatthe Attorney-General
says would be the case, then they would opt out of the marriage in the first place.

MR. CHAIRMAN: 14(3)—pass?

MR. GRAHAM: No.

MR. CHAIRMAN: Are you ready for the question? Those in favourthat14(3) pass and be adopted
raise one hand: One, two three, four. Down hands. Those opposed: One, two, three.

A MEMBER: It’s five to three.

MR. CHAIRMAN: The section is adopted and so ordered.

MR. PAWLEY: Excuse me, could we deal with Mr. Lamont? We’ve caused him to wait for some
time. | wonder if we could just proceed ahead to his areas, Mr. Chairman.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: When we came to 14(4) Mr. Graham thought that that should wait for Mr.
Lamont. 'm wondering whether we couldn’t deal with any question Mr. Graham had in relation to
14(4) and then . . . So then we could finish 14.

MR. CHAIRMAN: 14(4), Mr. Graham.

MR. GRAHAM: Mr. Chairman, dealing with Section 14 and the instantaneous sharing of land, |
would like to ask Mr. Lamont if there are cases where there is multiple ownership by individuals and
this suddenly comes into effect would it cause problems? For instance say three people owned a
hunting lodge or a cabin and two of them were married and one was not. How would you divide up the
ownership on that basis or would it cause problems?

MR. CHAIRMAN: Mr. Lamont.

MR. LAMONT: | don’t think it would necessarily cause problems, if their interests were specified.
For example if each of the three had an undivided 1/3 interest, then the 1/3 interest of the married
ones, any surplus on the mortgage sale or judicial sale would be divided equally between those with
respect to their interest. | haven't studied this section in depth-but F-think it's spelled out sufficiently
that we could apply it that way.

MR. CHAIRMAN: Mr. Axworthy.
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MR. AXWORTHY: Mr. Chairman, | gather that in this section we can raise the same difficulty we
saw in relation to the issue of the marital home that we discussed last evening. . —(Interjection)—
Well, we were going to defer our. . .

MR. CHAIRMAN: We will go back to 5(4) after this.

-MR. AXWORTHY: Yes, but | think the same principle applies in this case. The only difference here
is that we're talking about a family asset versus a marital home and in this . . .

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: We bogged down on 5(4), which we left but the fact is we went back to 3(1)
where we spoke about being entitled to ownership and | think that would relate probably — and | ask
Mr. Silver’s assistance — probably to 14(1) and I'm wondering if we couldn't, just for the sake of
getting things done, deal with 14(4) and then go back to the principle Mr. Axworthy mentions as it
relates to probably 3(1) and 14(1), because that is the same.

MR. AXWORTHY: Although the principle is still extant in 14(4) as well about the differentiation
between ownership and the entitlement to ownership that has to be exercised through an act of
registration, the same principle is there. So the same problem arises in several of these clauses.

MR. CHERNIACK: So we'll deal with the whole . . .

MR. AXWORTHY: Yes, | would think so.

MR. CHAIRMAN: That being the case, perhaps we should go back to 5(4) and come back to this
section. Mr. Axworthy, | believe you brought up the point. Would you like to repeat the question for
Mr. Lamont.

MR. AXWORTHY: Mr. Chairman, | would certainly ask other members to amplify upon it, but |
think in the discussion last night, changes as presented in these sets of amendments, in our minds,
could radically or certainly significantly alter the intent of the bill which hasalwaysbeenassumed to
be, in the case of the marital home, an automatic ownership of half that home. We discovered thatin
these amendments, the ownership would have to be registered, and it was explained by Mr. Silver
thatthatwasbecause of your intervention, that you felt that that — and | don’t want to putthe thumb
on you, but you said that it was your feeling that it had to be registered in title before the legal
definition of registered ownership would be accepted. It did mean that that did change the nature of
the bill substantially, because if the rights that are attached to that registration are denied, then in fact
one wonders how real and significant is the intent of the bill in terms of an automatic community
property sharing of the marital home.

| think thatthat also applies later on to family assets as well, and we're wondering if thereis nota
way that that could be resolved by — | think Mr. Cherniack had some wording which I'm trying to
recall — something to the effect that it is deemed to be an owner, the woman or spouse, is deemed to
be an owner and therefore, without necessarily being registered, and in that way clarify it. Mr. Silver
didn’t think that that would be acceptable to you and we would like to have that resolved.

MR. LAMONT: | think in my initial discussions with Mr. Silver, | pointed out the difficulties that
would be involved if the title was never registered in the names of both parties. For example, how
would we deal with someone who came along to encumber it. Would he consent under The Dower
Act to a mortgage or would the person who was deemed to be registered owner have to sign, even
though that person wasn’t the registered owner. In the case of bankruptcy, would we transmit it
without regard or would we take evidence on the point? There were so many ramifications to this
thing that | felt it would be extremely difficult.

Now, my objection to stating that the parties are deemed to be registered owners as joint tenants,
has been largely overcome by the amendments that have now been put in. For example, there has
been, | understand at least, an amendment going forward to The Real Property Act, Section 67, which
will make the certificate of title subject by implication to the rights of the spouse under The Marital
Property Act so that people will be able to deal on the strength of theregister if they canreadthe fine
print in Section 67. Also, the provision that is now embodied in the Act which will require them to
become registered owner the first time they register a dealing, for example a mortgage. Assoonas
they come to register a mortgage, we have the authority now to endorse a memorial on the title
showing them as joint owners. In that case the general register with all the liens willapply to the wife;
we'll have the wife’s name or the husband’s name, as the case may be. The other way, if they are
deemed to be owner, we don’t know who the other party is, or we don’t have any way of defining their
name,no particulars of them. Sothat, it's sort of they will getthe benefits of registrationwithoutbeing
registered. But now at least they will be required to register before they put a mortgage on. We will
know that they are now required to sign the document. They will certify that they are the person
entitled to be the owner and so forth.

So | think it would be possible now to incorporate “deemed” in, but still keep these provisions
requiring them to register.

MR. CHAIRMAN: Mr. Silver. .

MR. SILVER: | think there is another subtle problem that some of the members appear to be
concerned about, and that is that we have suggested, yesterday | think itwas, that while the spouse is
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Inder the terms of the Act entitled to one-half interest even though he or she is not at that time
-egistered as such, still, in order to get her name or hisnameon thetitle, heor she would have to take
sertain steps in order to become registered. Now, | think what is concerning some ofthe membersis
‘hat that formal step hasto be taken in order to achieve full ownership. I'm suggesting that even with
he concession that Mr. Lamont feels able to make and to enable us to speak of a spouse as being
jeemed to be the owner, even if we incorporate that into the section, that additonal step of
-egistration will still have to be taken in the same way as before. So | think that the members should be
aware of that.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: May | ask, Mr. Chairman, what wording would Mr. Silver now be able to putin,
and where, to take care of the point we made yesterday and stillaccommodate Mr. Lamont’s wish to
be clear on it?

MR. SILVER: If welook atthe existing new 3(1), I think it could now read something like this: In the
third line, right after thewords, “the otherspouseis,” | would add, “the other spouseisdeemedtobea
joint owner of the premises and is entitled, subject to Section 7, to be registered as a jointowner,” or
something to that effect. So that two concepts would be expressed: (1) theconceptofbeingdeemed
to beajoint owner, which | personally don’t see itadding anythingat all; it’s just window dressing. But
it would be there. The second concept, “is entitlted to be registered as ajointowner of the premises”
— that is the meat of the section, “entitlted to be registered.”

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: If Mr. Silver interprets that amendment simply to be window dressing, there is
no point in doing it; there is no point in us just sort of gussying up an Act for the sake of . . .| mean,
I’'m not trying to satisfy my particular piques or the questions raised by Mr. Johnston. What we are
trying to say is that there is a widely held understanding that the bill, by its passage, would vest 50
percent ownership in the marital home, automatically, no other steps required.

Now, we looked more carefully attheseamendmentslastnightand said, that’s not quite the way it
is. All that the Act will do is give you certain incidental rights, but to fully exercise those rights, you
would haveto undertake an Act of volition— voluntarily you would have to go and entitle yourselves,
take out joint registration at the Land Titles Office.

Now, again, the practicalities of it. There are going to be a lot of people who probably would not
take that step. There are a lot of people who are not sophisticated in those ways.

What | would want to know is — let’s put it this way — what would be the end result or the impact
upon those who, for reasons of ignorance or not knowing or whatever, did not take that step of
actually having joint registration? Would they in any way suffer a penalty or any inhibition, any
limitation under the law as compared to those who did register?

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, | want to give my opinion onwhatMr. Axworthy asked, and that
is, that if they don’'t do anything, then the first time that title is dealt with by the registered owner, their
interests will become recorded as long as there is no perjury involved in the affidavit that
accompanies it because it will be reported as being the marital home and the moment it is reported
aven by the owner in an affidavit, | think Land Titles willimmediately jump up and say, “Okay, let's get
that person registered or consent,” and the rest of it. So | think thereis no . . .

MR. AXWORTHY: It's really a latent right, then, is that right?

MR. CHERNIACK: Well, latentto the extentthatit can ariseatany time the property is dealt with or
the unregistered spouse wishes to have it arise. | agree. But, Mr. Chairman, | want to agree with Mr.
Axworthy — at least he did wantthesewords in yesterday and [ do too. | still wantthemiin, in spite of
the fact Mr. Silver thinks they are window dressing, because as a lawyer, | will agree with Mr. Silver
that it does notstrengthen the case, but we legislators always want to try to make our laws intelligible,
and the fact that we debated yesterday whether or not this in effect did have that deemed provision,
satisfies me that unless Mr. Silver said it is dangerous to putitin oris liable to be misinterpreted;if he
says with equanimity that it doesn't make it worse, then | would think it makes it better simply
because somebody reading it will understand the words to mean, “Yes, I've got rights now.” On that
basis, | would support Mr. Axworthy, unless Mr. Silver says, “Don’t do it; it's bad.”

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: No, that’s fine, | see the merit in whatyou are saying, Mr. Cherniack. But then if wedo
that, we might wonder whether we have to specify that the spouse has equal management rights,
oossession rights and so forth, because once the spouse is deemed to be an owner, those rights flow.
But again, that is not something that does any harm. If it isn't needed, then it's just superfluous but it
Joesn’t detract from anyone’s rights. So | guess that's okay.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Could we ask Mr. Lamont if he sees any problem with this wording?

MR.LAMONT: No, | think that would be acceptable. | had another little suggestion that | wanted to
add. There are a anumber of marital homes that are registered in the names of people as to undivided
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interests each or as tenantsin common without any specified interest. | was wondering if they should
also be covered by a slight addition to that section. | have already mentioneditto Mr. Silver. So that
they would also be deemed to be registered owners as joint tenants instead of each having an
undivided interest. Survivorship would then apply and so on and so forth. We could then handleitin
the same manner.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, | would go beyond Mr. Cherniack’s suggestion, that this might
make it more intelligible, and suggest that it seems to me it should be in there, because ifaspouse is
entitled to be registered as a joint owner, that spouse is also entitled to the same usage, possession
and management rights in the premises. But we have already been told that entitlement simply is a
preliminary step to exercising claim to those rights. So it would seem to me that an unregistered
spouse would lack the same usage, possession and management rights that would be available if the
spouse were registered. But if that spouse were deemed to be a joint owner, then the usage,
possession and management rights would flow from that position.

So | suggest that although it has been presented to Mr. Axworthy as possibly window dressing,
thattheway I read the sections of thebill in front of us, itis much more thanwindow dressing. It would
in fact guarantee that unregistered spouse the same usage, possession and management rights as
would otherwise only be available to him or her if that spouse took that next step. By putting
“deemed” in there, the rights would naturally flow. Is that not correct?

MR. CHERNIACK: | would say it's not incorrect.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: Mr. Chairman, if that wording was adopted — let me put the question this way
— would that then mean that the person who is unregistered has all the same rights asa person who is
registered and that we are really requiring the registration primarily to keep in accord with The Real
Property Act? But that there would be no differentiation or difference between whether you were
registered or unregistered in terms of the effect of the law? —(Interjection)— That’s the point, that
your name is on the title. But in terms of the effect of the law, that there would be no differentiation
between those who are registered and those who are unregistered?

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Perhaps Mr. Lamont would like to speak on this, but let me just give you one
example: If | buy a house and | pay all the money, | satisfy the purchase price and everythingand I get
a transfer of land from the seller; and if there is no mortgage, | alsoget the title. Now that makes me
the owner of the land and | don’t have to registeritin the Land Titles Officeinorderto be theowner.|
can hold that transfer of land and the title in my safety deposit box or under my mattress for the rest of
my life and not register it and I'm still the owner to all intents and purposes of this house.

But there are certain risks | would be taking in terms of priorities of registration and so forth. They
are refinements and not unimportant ones. But without registration | would be a full owner, and if |
want everyone to know that | am the owner and if | want to be protected in certain ways that | would
not be protected by just keeping the documentin my possession, then | would haveto register under
The Real Property Act.

MR. DEPUTY CHAIRMAN, Mr. William Jenkins (Logan): Mr. Axworthy.

MR. AXWORTHY: But that would be the question that | raise, Mr. Chairman, what protections are
available to those who are registered as against those who are unregistered?

MR. SILVER: | think perhaps this is a field where Mr. Lamont would be the expert.

MR. CHERNIACK: You wouldn’t get notice of what is happening to that . . . if there is no
registration.

MR. LAMONT: | think one of the fundamentals of the registration system of the Province of
Manitoba is that anybody can go in and search the title and find out who is the registered owner and
he is supposedly entitled to deal on the strength of the register. There is a section in The Real
Property Act that says that if you purchase from the registered owner and there’s no fraud on your
part, then you could ignore everybody else. Supposing this gentleman that Mr. Silver spoke of had
given two transfers, oneto him and one to someone else and the other person camein and registered
his first, he would be dealing on the strength of the register and Mr. Silver would never get title and he
probably wouldn’t even be entitled to any compensation for having sat on his transferforthatlength
of time.

MR. SILVER: But it is true, Mr. Lamont, is it not, that notwithstanding those pitfalls, | am still as
much the owner of the property as if | had registered it.

MR. LAMONT: Under The Real Property Act, no. What you become is a person that has atransfer
and you have a rightto register it. That's the way it is defined in the statute, you have aright to register
that transfer. Now you may, if you pay the taxes then obstensibly you may be entitled to exercise
ownership but actually you are not the owner under the statute until you register it under the statute.

MR. CHERNIACK: Who is the owner? The transferor?

MR. LAMONT: The transferor is still the registered owner and any one is entitled to deal on the
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strength of register with him.

MR. AXWORTHY: Mr. Chairman, that does give me some pause because it does mean that thereis _
some major differences then between the status of the two classes of people and maybe | would put
another question following then to Mr. Lamont. Is there any way that the law can be so written to
ensure that even though the one party to the marriage is not formally registered at thistime, yetthey
would be able to achieve the same degree of protection?

MR. LAMONT: Well, | think having said that they’re deemed to be the ownerand then having made
the title which we have issued subject by implication to the rights of this statute, the rights of the
spouse under this statute, then no one can now deal on the strength of the register with the husband
because he’s put on notice that he has to have evidence under this statute. If he doesn’t get that
evidence that it's not the marital home, then he doesn’t have a registerable transfer which he can
register so he can’t defeat the spouse’s rights by registering a transfer. It's not the same as the
example that Mr. Silver gave.

MR. AXWORTHY: Mr. Chairman, so youre suggesting that if we introduced that phrase “it is
deemed to be the owner” as it was so worded, then that would give real effect then to the notion of
equal ownership of the property and that any protection that would normally come through
registration would also be available to those who would be unregistered in a sense because noone
could do anything with that registered property without first checking withthe other spouse. Isthata
correct reading?

MR. LAMONT: If would have to be fraud, it would have to be fraud, a fraudulent affidavit.

MR. AXWORTHY: It would have to be fraud, yes. So maybe, Mr. Chairman, that is the solution to
the problem then.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Mr. Lamont, would you, on the basis of what you have just said, would you
recommend, would you say that it is advisable for a spouse who is deemed under this section to be
the owner of a joint interest in a homestead, would you say that it would be advisable for that spouse
not to register, not to get her name on the title, since she does have the same protection?

MR.LAMONT: No, | wouldn't saythat.| would say thatit would be advisable tobecomeregistered
owners as joint tenants so that that would preclude the possibility of one spouse or the other filing a
false affidavit at a later date. It would obviate the necessity of getting a judge’s order if one of the
parties died because certainly a District Registrar isn’'t going to takeevidence that it was the marital
home and decide on his ownaftersomeone is dead and unableto file his own request, signed by both
parties, that it was in fact the marital home. This would require a judicial decision so | would say itis
certainly to their advantage to register at the earliest opportunity.

MR. SILVER: So, in the final analysis then, it is not possible by just a clause in this bill to give the
spouse the maximum ownership and maximum protection that she requires. We have to have the
additional step of registration of the The Real Property Act.

MR. LAMONT: Well, that would be maximum but he or she still has the rightto fileacaveatto give
notice of the fact that it is the marital home and, of course, there is always the protection. There are
very few people who are willing to perjure themselves on a major point like that.

MR. AXWORTHY: Well, Mr. Chairman, | would certainly be preparedto move the phraseology that
Mr. Silver indicated but | gather that Mr. Lamont is recommending thatan additional item be entered
into in terms of joint tenancy and that would provide even further firmness to that position, is that
correct?

MR. LAMONT: With reference to undivided interests or tenancy in common.

MR. AXWORTHY: Well, | wouldn’t dare try to make wording on that, Mr. Chairman, | wonder if
someone else could?

MR. CHAIRMAN: Well, Mr. Silver has indicated to me that he would be prepared to work out a
wording and bring that to the committee later. We want to move on. Mr. Silver.

MR. SILVER: On that second matter, what Mr. Lamont is suggesting is this: that just as we take
care in 3(2) of asituation where the property is registered in the name of a third person and notat all in
the names ofthe two spouses, of eitheroneofthe spouses, similarlyweshould take careofa possible
situation where the property is registered in the name of both spouses but as tenants incommon, so
we should provide the same benefits over there and that's fine. In orderto effectthat,| would propose
incorporating a few words in subsection 3(2) probably in the third line right after the word “thereof”
. . .l don’t know or maybe we ought to have a separate subsection 3(3). But in any event | haven’t got
the exact wording now and | will work on it and perhaps consult with Mr. Lamont again, privately, and
bring the exact wording to the committee.

MR. CHAIRMAN: Would that be agreeable to the committee? Mr. Axworthy.

MR. AXWORTHY: Mr. Chairman, that would be agreeable to me. | think the one other pointwhich
was also raised last night which | didn’t mention but | think it was a concern that Mr. Johnston had
raised and that is that the issue then of liability isn’'t incumbent upon registration but then becomes
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part of the 5(4).

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: | will wait until 5(4) and that’s the subject I. . . .

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: While we're still on 3(1) and 3(2), just before we go to 5(4), Mr. Chairman, could |
put that question again. Might | ask legal counsel whether the unregistered spouse lacks the same
usage, possession and management rights as a registered spouse has. Because if that’s the case, it
even makes a stronger argument for registration.

MR. CHAIRMAN: Who was the question to?

MR. SHERMAN: Does the unregistered spouse lack the usage, possession and management
rights that a registered spouse has, to the same degree?

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Well, in my opinion, the unregistered spouse would have these rights anyway as
long as he or she is in astateof being entitled to be registered. It seems to me in order to be entitled to
be registered, you haveto be an owner. It’s justthat you're notan owner under The Real Property Act
and, as an owner, | think the incidental rights flow therefrom but | am not suggesting that there’s
anything wrong with spelling out thoserights, notwithstanding. . .ldon'tknow if Mr.Lamont agrees
with me.

MR. JENKINS: Mr. Chairman, doesn’'t 5(1) answer the question that Mr. Sherman raised —
incidental right to the spouse. It says “where a spouse is entitled to be registered as a joint owner of
premises under Section 3, the spouse is also entitled to the same usage, possession and
management rights, in the premises as those that the other spouse has therein.”

MR. SHERMAN: Well, my problem, Mr. Chairman, in response to Mr. Jenkins, it's 5(1) that
prompted me to ask the question. | didn’t want to identify it because we weren’t really reviewing 5(1)
but that did prompt me to ask the question because the term and title is used in two cases and we
know what “entitled” means in line 1, it means that you have the right to take a step that would legalize
and enshrine your ownership and if it means the same thing in line 3, then it means there’s astep that
has to be taken to get to that same usage, possession and those same management rights and if you
don’t take that step, you don’t have the same usage, possession and management rights.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Well, | understand your point. | think your point is well taken, Mr. Sherman, but it's
just that in the case of registration of property, we have The Real Property Act to contend with and
under that Act, certain steps have to be taken in order to becomeregistered. That’s why when we say
“entitled to be registered”, it still leaves a further step to be taken to realize registration but in the case
of being entitled to usage, the spouse can say to the other spouse, “| am entitled to use this car as
much as you are and therefore you have to let me use it.” That would be a correct statement; however,
if the other spouse refuses, then she would go to court. But in the case of thefirst line, aspousecan’t
go to the husband and say, “l am entitled to be registered; therefore give me title.” It doesn’t depend
on what the other . . . well, | don’t know whether | am making myself clear.

MR. SHERMAN: Yes, you are. You are making yourself clear, Mr. Silver, but | just wonder, you
know, whether that could be interpreted different ways by different judges and whether it would be
better if it said, “Wherea spouse s entitled to be registered as a joint owner of premises under Section
3, the spouse enjoys the same usage or has or possesses the same usage, possession. . .”

MR. SILVER: | would have no objection “is to changing also entitled” to the word “has”.

MR. CHAIRMAN: Does that have the agreement of the committee? If Mr. Sherman would then
move an amendment to 5(1).

MR. SHERMAN: Delete in the second and third lines thereof, to delete the words “is also entitled
to” and replace them with the word “has.”

MR. CHAIRMAN: Is that sub-amendment agreed by the committee? (Agreed) Anything further
then on 3(1) and 3(2)? Mr. Axworthy.

MR. AXWORTHY: Just before we get away from it, is Mr. Silver going to come back with actual
wordings that we can look at next time we meet?

MR. CHAIRMAN: Yes.

MR. CHERNIACK: | wonder as to procedure. We still have to deal with 5(4) and then we have Part
111 to deal with with Mr. Lamont. Is he coming back? I'm wondering if thereisa. . .oh, | think we're
meeting tonight. | am wondering whether there is an inclination to stay later or meet earlieror. . .

MR. CHAIRMAN: Order please. . The committee has to go back into the House for 5:30and isdue
to come back into committee this evening at 8 p.m. Mr. Lamont, can you join usat8o’clock? May we
proceed then with those other sections? Mr. Cherniack.

MR. CHERNIACK: | think we're making proper progress with proper exploration of all the
implications of the sections. | suppose we allwantto get out of the Legislature as soon aswe can. Is
there any inclination to curtail the dinner hourorto. . . well, let'snot. Ifthere’sany doubt, let's meet
at 8.
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MR. CHAIRMAN: Committee rise. We convene again at 8 p.m. this evening. °
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