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Statutory Regulations and Orders 
Wednesday, June 1 5, 1 977 

TIME: 8:00 p.m. 

CHAIRMAN, Mr. D. James Walding 

MR. CHAIRMAN: Order p lease. We have a quorum gentlemen. The Committee wi l l  come to order. 
lt seems to be the d isposition of the Committee to maybe take Part I l l  at this time. lt's on pages 1 6 and 
17 and if there are any questions of Mr. Lamont by members of the Committee . . .  Are there any 
questions of Mr. Lamont on this part? 

MR. SHERMAN: Not on 31 ( 1  }, Mr. Chai rman , but there are i n  the section further on unless 
somebody e!se has questions on 31 (1 ) and {2) and the early ones. I have a question on 31 (5) . 

MR. CHAIRMAN: Go ahead. 
MR. CHERNIACK: Wel l ,  did we pass ( 1 }, (2) , (3}, (4)? 
MR. CHAIRMAN: No, it was my understanding that we would look at the whole section, d iscuss it 

general ly before we got down to clause by clause. M r. Sherman. 
MR. SHERMAN: I have a question , Mr. Chairman, on 31 (5) and in fact it involves 31 (6) as wel l .  My 

question is: the way this is drafted can a spouse not phone in and in  effect oust a th ird party or remove 
a th ird party from his or her status as a joint tenant on the tit le. 31 (6) would indicate that one spouse 
can take this kind of action alone and that g ives rise to the q uestion in  my mind. 

MR. LAMONT: I don't agree with that interpretation of 31 (5) . lt says a request executed by both 
the spouse who is registered as owner of the land and the spouse who is entitled under Part I to be 
registered as the owner of an interest in the land . This is the request, so it has to be executed by both 
parties. Now, later on there is a provision for going to a judge if one party un i lateral ly wants to 
become registered owners. Supposing they're at odds or for some reason they don't agree, then the 
un reg istered spouse can go before a judge and get an order which can then be fi led and we'l l  make 
the endorsement then or issue a new title. 

MR. SHERMAN: Wel l ,  it seemed to us that that was a poss ib i l ity under 31 (5) and (6) and the same 
problem also exists accordi ng to my notes on 31 (7) (a) and (b) .  

MR. CHERNIACK: M r. Chai rman , I real ly don't understand Mr. Sherman, but maybe it doesn't 
matter. If  Mr. Lamont is answering h im it's okay. I don't understand why he th inks that i t  could be a 
un i lateral act without notice or knowledge of the registered owner. 

MR. LAMONT: The initial request has to be signed by both parties u nder Section 31 (5) . Now 
under Section 31 (6) one party can go to a judge and say, "My wife doesn't want me to be jo int owner 
but this is the marital home and I'm entitled to be and would you give me an order." And that can be 
filed. 

Now, under 31 (7) if they come in with a mortgage, there wi l l  be an affidavit with the mortgage 
saying this is the marital home. The mortgage also wi l l  be executed by both parties as being entitled 
to be the reg istered owners of the land , one bei ng the registered owner and the other being entitled to 
be. We wi l l  then make an endorsement on the Certificate of Title showing them as joint tenants and 
not as tenants in  common or as owner of an und ivided one-half i nterest as the case may be. We' l l  then 
proceed to register the mortgage. Thereafter they wil l then be registered owners, so they have three 
ways of going about it. They can file a request which they both execute. They can get a judge's order 
which one person can apply for unilateral ly, or they can register a document , the most common one 
would be a mortgage, then they would become registered as owners as joint tenants. The same th ing 
would apply if they were going to transfer the land out of thei r joint names. The endorsement would 
go on the title and then the transfer from the two of them as jo int tenants wou ld go to the purchaser. 

MR. SHERMAN: I understand the intent, Mr. Chairman, and I don't q uestion the i ntent, but i t  was a 
q uestion of draft ing . Our legal advice in examination of the clauses with our legal advisors raised the 
question of d raft ing as to whether it was drafted properly to convey that intent or whether it left open 
the opportun ity for a spouse to take the k ind of action that I've suggested . U nfortuantely I don't have 
that legal advice with me at the present time and if Mr. Lamont assures us that thei r d raft ing is a i r-tight 
then I wouldn't want to pursue the thing to any great length.  

MR. CHAIRMAN: Do you have further questions, M r. Sherman? 
MR. SHERMAN: No, that was al l  I had on that section, Mr. Chairman, thank you. 
MR. CHAIRMAN: I f  there are no further questions then on Part I l l ,  perhaps now that Mr. Si lver's 

here we can go back to 5(4) . ( I naudible) Would you use the microphone, Mr. Johnston, please? 
MR. F. JOHNSTON: You're deal ing with the old system and new system of land. The new system 

of land you can apply and if it's wrongfu l ly f i led to have it removed under the section of 1 49 of The 
Real Property Act. Under the old system of land i t  seems that there's no way of gett ing rid of a marital 
property notice. Even if somebody had opted out they could f i le notice. How wou ld you get rid of that 
caveat if it's under the old system? 

MR. LAMONT: I nterests under the old system documents are registered for what they're worth 
and a person searching that abstract would have to satisfy h imself that this was no longer of any force 
and effect. Now, it might become of no force and effect for various reasons, I guess. 
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MR. SILVER: If I understand Mr. Johnston correctly, he is saying that there is no way of gett ing rid 
of a marital property notice. -(Interjection)- Wel l ,  Section 32(5) provides a form to be reg istered 
which would discharge the notice. 

MR. GRAHAM: Wil l  that be part of the deed? 
MR. SILVER: it's a separate form that's registered whenever it's desired to remove the notice, to 

d ischarge the notice. Page 20, in the top section . 
MR. LAMONT: What we're looking for is some way to force someone to remove the notice. 
MR. SILVER: Oh, I see. 
MR. LAMONT: I th ink that the only provision, like any other registration under the old system, is to 

go to court on a motion before a judge to vacate the registration. 
MR. CHERNIACK: Mr. Chairman , may I presume to d iscuss the old system in  the presence of 

experts but from the practical standpoint as I know it. The province does not guarantee title under the 
old system. lt does under the new system cal led Torrens title. 

As I understand it - and I would like Mr. Lament to interrupt me the minute I go off-beam - as I 
understand it, any documents purporting to be a document relating to land in question can be 
registered and the Land Titles Office wil l not vouch for its val id ity. I could register a mortgage on a 
piece of property of old system and I don't th ink they check that document. They just let me register 
it. And then somebody relying on the mortgage wi l l  have to go and search the register all the way 
back to when the Queen granted the patent to the land to somebody, and then fol low that chain of 
title all the way through and come to the conclusion that that mortgage is or is not val id, and rely on 
their own judgment. That's why the trend has been, over the years, to get more and more land under 
the Torrens system because there the province g uarantees the title and therefore vouches for it 

In this case, as I understand it, anybody can register a notice of any kind,  including a marital 
property notice, against any land and nobody rejects it. Because it's j ust registered for what it's 
worth.  And I believe that the only way to have it removed without the consent of the person who did 
the registeri ng,  is to apply to a court for an order vacating it .  I don't know how difficult it is because I 
have never had an occasion to deal with it, but I thi nk it would be very simple. Because you go to the 
court and say "Here is a document filed under the old system. lt ' sits there. There is no basis for it." 
Give notice to the party who has registered it and show the court that this document has no val id 
claim against the land and then, I believe, the court would just say, "All right then, having heard the 
facts, I vacate it." 

The old system is so different from the new system that most lawyers have no respect for it and I 
guess they like to get it into the Torrens system as qu ickly as possible. 

But I th ink, real ly, 32(5) is the way it is properly done by the person who has registered it removing 
it. Fai l ing that, I don't know of any system other than going to court to have the notice removed. But 
the point I make is that this cou ld be a mortgage. lt could be a deed of transfer of land and sti l l  not be 
effective. l t  could be a caveat. l t  could be almost any document that somebody chooses to fi le. So it's 
no greater problem to have a marital property notice vacated that it would be to have a vexatious 
caveat vacated. 

MR. GRAHAM: Mr. Chairman, you mentioned the change from deeded to Torrens. How do you 
change from deeded to the new system? 

MR. LAMONT: You make an application cal led a real property appl ication which you apply to 
have the land brought under the operation of The Real Property Act. At that t ime, the District 
Registrar wi l l  go through al l  of the deeds right back to the original grant from the Crown, and he wi l l  
make req u isitions usually on the lawyer who f i led i t ,  asking h im if there is anything that has to be 
cleared off the title. Let us say there is an und ischarged mortgage; or there is a gap or a deed m issi ng 
or something - he' l l  ask to have these things fi l led in .  Some things can be cleared up by qu it claim 
deeds or things l ike that. Once he is satisfied the person has a safe-holding holding title, then he' l l  
issue you a guaranteed t it le under the Torrens system. 

MR. GRAHAM: Wel l  if there is an automatic half-interest under this proposed th ing,  that would 
have to be a mutual consent of both parties to change it, wou ldn't it? 

MR. LAMONT: Yes, it wou ld. We now, for example, are requ i red to get dower evidence in every 
case where the app licant has g iven ,  for example, a d i rection to someone else, so that before the land 
would be brought under the Act under this situation, we wou ld require evidence whether or not it was 
the marital home. There may be a loophole missi ng in the d rafting there, I am not positive on that 
score. There's nothing that says we have to requ i re that but I th ink that it would be normal procedure 
to take that precaution. 

MR. GRAHAM: This has really nothing to do with this bil l, but I understand that we are trying to 
move towards a total Torrens system of registration .  As I understand it, we had proposed changes in  
the sett ing up of  a computerized system; I i magine i t  would take several years before that occurs yet. 
But are we going to be causing any undue difficult ies with this? 

MR. LAMONT: No, this won't make any d ifference. 
MR. CHAIRMAN: Any further questions under Part I l l .  Mr. Sherman. 
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MR. SHERMAN: Mr. Chai rman, could I just go back to 31 (6) for a minute, because I th ink I have my 
question straight now. And if Mr. Lamont answered me i n  his earl ier response, I won't subject the 
Committee to rehash that. I ' l l  read it in  the transcript. But can I put the q uestion to you this way, Mr. 
Lamont. Does not 31 (6) provide a spouse with a un i lateral r ight in  terms of registration? That is what 
is i nvolved in my original question, as to whether or not the d raft ing would permit a spouse on his or 
her own to oust a th ird party from h is or her status as a joint tenant on the title. Or is 31 (6) total ly 
dependent on 31 (5)? 

MR. LAMONT: Yes, the key is that it has to be a judge's order. And the intent for putt ing it i n  that 
manner was that I felt that the District Reg istrar certainly shouldn't be in a position of decidi ng on a 
un i lateral request if someone came in and said , "I am the spouse of so and so, and this is the marital 
home. I am entitled under the Act to be reg istered as owner, so register me." Put in a request - so we 
felt we should . . .  In one case if they both signed the request, f ine; that's an i nd ication of consent on 
the part of the other spouse. But if the other person who is entitled to be registered owner is anxious 
to become reg istered owner, then he can go to a j udge under this section . There's something that's 
m issing there to i nd icate that it doesn't requ i re an order? 

MR. SHERMAN: The way that I read i t  in 31 (6) , "Where in the case of land that is subject to this part 
by virtue of Part I, a judge makes an order under Section 33 declaring that a spouse is entitled to be 
registered as a joint owner of the land or as the owner of an undivided one-half interest in the land, as 
the case may be, or vesting title to the land in the names of both spouses as joint tenants and not as 
tenants in common, and the order contains a description of the land, the spouse or spouses may file 
the order in  the proper Land Titles Office." I just raise the question whether the draft ing does not 
provide the opportun ity for a spouse to do it un i lateral ly. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHEIACK: I th ink that the spouse must get the order. Once a spouse has a judge's order, then 

obviously the spouse can file it un i laterally, but the judge's o rder would only come u nder Section 33 
where the court would determine the procedure. There isn't the sl ightest doubt in  my mind that the 
court would requ i re notice to be served on the other partyin the court hearing. But Mr. Lamont did say 
that all he wants is to have either both parties s ign,  or a j udge ordering it to be s igned and then when it 
says, "a spouse may file," anybody can file a judge's o rder as long as the judge's order is  clear 
instruction to the land title. So I th ink the main th ing about this is that only a judge's order may be fi led 
and under 33, I bel ieve, only a judge is going to make that order in accordance with the ru les of the 
court which wi l l  mean notice to the other party. 

MR. CHAIRMAN: I f  there are no further questions on Part I l l , Mr. Si lver advises me he has the 
wording now for the changes to 3 ( 1 )  and (2) . We then go back to Page 3 and Mr. Silver, perhaps you 
wou ld read the word ing .  

MR. SILVER: I n  3, Sub (1 ) ,  i n  the third l i ne, I would strike out  the words " is  entitled" and in  the last 
l i ne I wou ld add after the f igure 7, I would add these words: " Is deemed to be and is entitled." So the 
net effect of those changes wou ld be that it would read as fol lows: "Where premises are the marital 
home of two spouses and only one of the spouses is registered as the owner of the premises, the 
other spouse, subject to Section 7 ,  is deemed to be and is entitled to be registered as a jo int owner 
thereof." Okay on that? 

MR. CHAIRMAN: Mr. Sherman moves that as a sub-amendment? Is that agreed . (Agreed) 
MR. SILVER: Mr. Lamont, does that appear to be in order? 
MR. LAMONT: I wanted to look at what Section 7 said .  
MR. SILVER: That explains that there are some marital homes which are acqu ired before marriage 

but not with marriage in mind ,  but later they become the marital home and they are not covered. Th is 
doesn't apply to them. 

MR. LAMONT: They wouldn 't be "deemed" to be either. That was the only point I wanted to check. 
MR. CHAIRMAN: Sub-amendment agreed? (Agreed) 3(1 ) as amended-pass; 3(2). Mr. Si lver. 
MR. SILVER: 3(2) in the th ird l i ne after the word "spouses," I wou ld add the following words: 

"su bject to Section 7, are deemed to be and," and that's a l l .  So that it would read as fol lows: "Where 
premises are the marital home of two spouses and neither spouse is registered as the owner thereof, 
both spouses, subject to Section 7, are deemed to be and are entitled to be registered as the owners 
thereof, as joint tenants . . .  " The rest remains unchanged. 

This also is subject to Section 7. That should have been i ncluded before because obviously it is 
not intended to apply to every marital home; subject to the same exception as the f irst one. 

MR. CHAIRMAN: Sub-amendment moved by Mr. Sherman. Is that agreed to? (Agreed) 3(2) as 
amended-pass. 

MR. SILVER: Mr. Lamont, do you see any problems there offhand? 
MR. LAMONT: No. 
MR. SILVER: Now, also to cover the point raised by Mr. Lamont about a case where two spouses 

are i ndeed the registered owners but not as jo int tenants, rather they are registered each as to an 
und ivided one-half interest, or  each as to some other interest, as to an undivided one-quarter 
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interest, another one as to an und ivided three-quarter interest - th ings l ike that - then they are also 
entitled to be reg istered both as jo int owners. So I have drawn up a section very s imi lar to 3(2) to 
cover 

MR. SILVER: Mr. Lamont, do you see any problems there offhand? 
MR. LAMONT: No. 
MR. SILVER: Now, also to cover the point raised by Mr. Lamont about a case where two spouses 

are i ndeed the registered owners but not as joint tenants, rather they are registered each as to an 
undivided one-half interest, or each as to some other interest, as to an undivided one-quarter 
interest, another one as to an und ivided three-quarter interest - things l ike that - then they are also 
entitled to be reg istered both as joint owners. So I have drawn up a section very similar to 3(2) to 
cover that and I can read that to you. 

MR. CHERNIACK: Is  it as long as that? 
MR. SILVER: it's just as long as 3(2) , maybe a l ittle longer. I would insert it as 3(3) . U nfortunately I 

wasn't able to get it typed up. 
MR. CHAIRMAN: Would you read it for the record, please, and for the members. 
MR. SILVER: The subheading would be: "Spouses as owners of und ivided i nterests." As I read it, I 

would very much appreciate Mr. Lamont lett ing me know later, after I have read it' whether this is the 
kind of thing he has in mind .  

"Spouses as owners of  und ivided i nterest in  marital home. 
3(3) Where premises," and this is a completely new subsection, "where premises are the marital 
home of two spouses and both are registered as the owners of the premises, each as to an undivided 
one-half or other specific i nterest therein ,  both spouses, subject to Section 7, are deemed to be and 
are entitled to be registered as . . .  " and then it continues in exactly the same way as 3(2) . The rest of 
it is exactly the same, word for word as 3(2). 

MR. CHAIRMAN: Mr. Lamont. 
MR. LAMONT: I j ust have one observation, Mr. Si lver. lt is also possible that they could be owners 

as tenants in common. I th ink it is general ly accepted that persons who own undivided i nterests are 
tenants ih common, but we do have certificates of title that are si lent as to the division. For example 
there may be just two persons who are registered as owners, and under The Law of Property Act, 
un less it is specified otherwise, they own as tenants i n  common. So I would suggest that perhaps 
you r word i ng might be something along the l i ne where they are registered as tenants in common for 
a specified interest or otherwise. 

MR. CHAIRMAN: Mr. Chern iack. 
MR. CHERNIACK: I would l ike to throw out a suggestion that it could read "are reg istered as 

owners other than as joint tenants not as tenants in common" which I th ink would take care of any 
other kind of an i nterest, as long as they are the owners then. How would that . . . ? 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: lt make sense. You are suggesting that it read "are registered as the owners of the 

premises other than as joint owners thereof." 
MR. CHERNIACK: And now it says, "then they may be registered as joint tenants and not as 

tenants in common." I mean , it seems to me what you want to do is to provide that where they have 
ownership in any way other than as joint tenants, they have the right to be owners and joint tenants. 
Does that make sense? 

MR. SHERMAN: Both are reg istered as the owners of the premises, but not as joint tenants. 
MR. SILVER: Can we omit "not as tenants in common?" -( l nterjection)-
MR. CHERNIACK: "But not as joint tenants and not as tenants in  common." 
MR. SILVER: We leave that out.  We just say "but not as joint tenants," right? 
MR. LAMONIT: And then go on and say that they can be registered as joint tenants and not as 

tenants in common. 
MR. SILVER: Okay. Then both are deemed to be and are entitled to be registered as joint tenants, 

and not as tenants in common of the premises - someth ing l ike that. 
MR. CHAIRMAN: The amendment as read read, moved by Mr. Graham. 
MR. GRAHAM: I want to know what I moved. lt would read then, "Where premises are the marital 

home of two spouses and both are registered as the owners of the premises, but not as joint tenants, 
then both spouses, subject to Section 7, are deemed to be and are entitled to be registered as . " 

MR. SILVER: Right. 
MR. GRAHAM: That's the word. 
MR. CHAIRMAN: That meets your  concern , Mr. Lamont? 
MR. LAMONT: Yes. 
MR. CHAIRMAN: Any further d iscussion on 3(3)? M r. Si lver. 
MR. SILVER: And it wi l l  conti nue with the same provision as to an application by either spouse 

under Section 33 for a court order, right? 
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MR. CHERNIACK: As in 3(2) . 
MR. SILVER: Does that appear to be in order, Mr. Lamont? 
MR. LAMONT: Yes, that's fine. 
MR. CHAIRMAN: 3(3)-pass; Section 3-pass. 
Turn the page, then, to Page 4, under Section 5 (4) . Mr. Barrow, would you read the amendment? 

Mr. Tu rnbu l l .  
MR. TURNBULL: Mr. Chairman, I move Sharing of  Debt and Tax Liabi l ity. 5 (4) . A spouse who is  

entitled to or acq uires an interest in  premises under Section 3 is l iable to  the other spouse for  one-half 
of (a) any existing indebtedness incurred by that other spouse in the acquisition of the premises; 

(b) any existing or subsequent indebtedness incurred by that other spouse for the 
improvement, repair, or maintenance of the premises; and (c) any tax that becomes 
payable by that other spouse as a result of the entitlement or acqu isition under Section 
3. 

MR. CHAIRMAN: Any further discussion on that? Questions? 
MR. SHERMAN: No, that, I think,  Mr. Chairman, satisfies the point that was raised on our  side and 

which Mr .  Chern iack concurred in last evening which reinforces or g uarantees the concept that the 
shari ng in the asset includes shari ng in responsib i l ity, and that entitlement is the point at which that 
equal sharing should take place. So that is acceptable to us. 

MR. CHAIRMAN: 5(4) as amended-pass. 
MR. CHAIRMAN: Section 6 is not marked off on my l ist. Did we pass that last n ight? 
MR. CHAIRMAN: Section 5 as amended-pass; Section 6-pass. Section 1 4 (4) , Page 9-pass; 

1 4-pass. Section 1 5, wou ld someone care to read the amendment? 
MR. TURNBULL: M r. Chairman, I move that the existing Section 15 be deleted and substitute the 

fol lowing: Sharing of debt and tax l iabil ity. 1 5. A spouse who is entitled to or acqu i res an interest in 
an asset under Sectio13  or 14 is l iable to the other spouse for one-half of (a) any existing 

indebtedness incurred by that other spouse in the acquisition of the asset; (b) any 
existing or subsequent indebtedness i ncurred by that other spouse for the improve-
ment, repai r or maintenance of the asset; and(c) any tax that becomes payable by that 
other spouse as a result of the entitlement or acqu isition under Sections 1 3  or 24. 

MR. CHAIRMAN: Sub-amendment moved by M r. Turnbull- pass. 1 5 as amended
pass. 1 6(1 ) (a) . Mr.  Cherniack. 

MR. CHERNIACK: Mr. Chairman, may I suggest that since Mr. Lamont doesn't have 
to suffer l i ke the rest of us, maybe we should f ind out - is there anyth ing that Mr. 
Lamont wou ld be needed for other than the Part I l l  that we've already dealt with. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: he only other area is family assets, if there are any q uestions under the 

fami ly assets section. -( I nterjection)- Has that been dealt with? Very wel l - if there 
are no other questions, then . . .  

MR. LAMONT: . . . i n  connection with 1 4 ( 1 ) ,  but I don't know whether you've already 
dealt with it - and that was whether it should also have this deemed provision in with 
respect to half interest, you know. 

MR. SILVER : The same as 3(1 ) .  
MR. LAMONT: The same as 3(1 ) .  
MR. SILVER : Yes. 
MR. CHERNIACK: Mr. Chairman, cou ld we then agree to re-open 1 3( 1 ) .  I wou ld be 

prepared to move at the end of the second l i ne, the addition of the words, "deemed to be 
and is entitled to be." 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: To make it un iform with the others sections, I would say in 13 ( 1 ) ,  "The 

other spouse, subject to Section 16, is deemed to be the owner of an undivided one-half 
interest in the assets."  Since there's no registration there, we don't have to talk about 
being entitled. 

MR. CHERNIACK: So, "The other spouse, subject to Section 1 6, is  deemed to be the 
owner of an und ivided one-half interest . . .  " - instead of saying "entitled." Shall I read 
it then, Mr. Chairman, as a motion? 

MR. CHAIRMAN: Proceed. 
MR. CHERNIACK: That 13(1 ) read as fol lows: "Where a spouse has or acquires 

ownership of a fami ly asset in a form other than that of real property, the other spouse, 
subject to Section 1 6, is deemed to be the owner of an u ndivided one-half interest in the 
assets." I so move. 

MR. CHAIRMAN: The amendment as moved by Mr. Cherniack. (Agreed .)  13 as 
amended - pass. 1 4( 1 ) .  

MR. SILVER: We wi l l  also have to amend 1 3(2). Where a n  interest i n  a n  asset arises i n  
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favour  of a spouse under subsection 1 .  
MR. CHAIRMAN: Mr. Sherman . 
MR. SHERMAN: Mr. Chairman, d idn't Mr. Si lver just say with respect to 1 3( 1 )  that we 

didn't need the entitlement clause . in there, because this is deal ing with personally; and 
so is 1 3(2) deal ing with personally. So why would it not be reasonable to approach 1 3 (2) 
by saying' "Where a spouse is deemed to be the owner of an interest in  a fam i ly asset" 
Why are using the term "entitlement" i n  there. 

MR. SILVER: Wel l ,  we're now taking it out. 
MR. CHAIRMAN: Mr. Si lver, do you have the amendment? 
MR. S�LVER: Wel l ,  I don't know if you want this done, but I am going to have to really 

look at every one of these to see if the word ing fits and we may have to change . . .  we 
certainly have to change 1 3(2) and we probably would have to change others to make 
the wording conform. So my recommendation would be to put it off unti l tomorrow to 
give me a chance to look at them al l .  

MR. CHAIRMAN: Would that be ag reeable by the Committee to defer th is u nti l 
tomorrow, to get the wording precise? Mr. Chern iack. 

MR. CHERNIACK: Mr. Chairman , we defer confirmation of those parts of 1 3  and 1 4  
which Mr. Silver wi l l  bring back to us tomorrow with any revisions. Would that not cover 
the decision? 

MR. CHAIRMAN: Is  it agreed by the Committee? Mr. Sherman. 
MR. SHERMAN: I just raise the q uestion, Mr. Chairman. In the original form in the 

amendments, Mr. Si lver used the term "entitlement" - and I am not chal lenging that 
but we'vetaken the term "entitlement" out of 1 3( 1  ) ,  which means he is now going to have 
to go through it and take it out of a lot of others. And maybe it isn't that bad to leave it i n  
1 3 ( 1 ) ,  but put the term "deemed" in  there too, and it wouldn't b e  necessary t o  take it out 
of al l  the others. 

MR. CHERNIACK: I'm incl ined to agree with M r. Sherman, but if there's any 
desi rabi l ity for cosmetic reasons to polish it a l i ttle, and M r. Si lver wants to do it, then I 'd 
be incl ined to let h im do it - although I ag ree with Mr. Sherman, I th ink it's covered. 
However, why not give h im a chance to look at it? 

MR. CHAIRMAN: May we continue then? Page 1 0, Section 16 ( 1 ) (a) - pass. Mr. 
Spivak. 

MR. SPIVAK: This is the new section, the amendment, not the . . .  
MR. CHAIRMAN: Yes. Page 1 0 of your amendment sheet. 1 6( 1 ) (a)- pass; 16 ( 1 ) ( b)

pass. 1 6 ( 1 )- pass. 1 6 (2) - Mr. Spivak. 
MR. SPIVAK: This is not the same as in the Act itself. The wording is not the same. 
MR. CHERNIACK: Mr. Chairman, could we deal with 1 6(2) and then move on to Part 

I l l  to accommodate Mr. Lament? 1 6(2) completes Division 3, and it's the same as in the 
original b i l l .  I don't know - when I say the same, it's the intent or the import is the same. I 
wonder if we can deal with that and then move to Part I l l .  

MR. CHAIRMAN: 1 6(2)- pass; 1 6- pass. On Page 6 of your b i l l ,  Section 1 7 -
( I nterjection) - Order please. lt has been suggested to the Chair that we might move on 
to Page 16 of your amendments, Part I l l , that Part that might i nvolve M r. Lamont since 
the Parts before that do not. May I have the agreement of the Committee?? Mr .  
Axworthy, would you l i ke to read the motion No.  15 on Page 1 6? 

MR. AXWORTHY: Mr. Chairman, I would move that B i l l  61 be amended by add ing 
thereto, immediately after Part 11 thereof the fol lowing Part: Part I l l .  

MR. CHAIRMAN: Perhaps the Committee would waive the reading of it - it does go 
to fou r and a bit pages. 31 (1 )- pass? Mr. Spivak. 

MR. SPIVAK: I just want a chance to look at it. 
MR. CHAIRMAN: Mr. Lamont please. 
MR. LAMONT: There's just a question in my mind as to whether the form makes any 

reference to a fami ly asset under Section 1 4( 1  ). lt  provides negative evidence in the case 
of the marital home - unless subsection (4) covers it, does it? 

MR. SILVER: What was your question? 
MR. LAMONT: Wel l  I was wondering if we had any negative evidence there with 

reference to the summer cottage type asset, the fami ly asset. 
MR. SILVER: In the form? 
MR. LAMONT: In the form, yes. it does say, "or such other evidence as the District 

Registrar may require. " But I wonder if we should go out of ourway to add someth ing,  or 
whether it should perhaps be one clause covering that point. The difficulty is this whole 
Form A is going to have to be dovetai led with dower evidence and everyth ing else in the 
actual documents that are reg istered. Ifs goi ng to be qu ite lengthy when it's printed. 
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MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: We've made a change in Form A. I don't know if it resolves the matter 

you are rais ing,  but we've taken Paragraph 4, and in the second last l i ne thereof, we 
struck out the last three words, "and no person, ' '  and put a period after "The Marital 
Property Act. Then we have a new paragraph No. 5, which wi l l  contain what was 
formerly the last l i ne of No. 4, and wi l l  read as follows: "No person is now entitled to an 
interest in the land referred to in the instrument above or with in  written or hereto 
annexed under The Marital Property Act." "No person is entitled,"  take out the word 
"now." it made sense before when it was . . .  "No person is entitled to an interest in the 
land rsferred to in the instrument above or with i n  written or hereto annexed under the 
Marital Property Act." Wou ld that resolve the problem? 

MR. LAMONT: Wel l ,  it's certa in ly wide enough to cover . . .  I 'm just wondering if it's 
so wide that it's meaningless with reference to fami ly asset. When you've a lready 
specified the marital home, I th ink you should specify the fami ly asset as well in the 
negative sense. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Two questions, but just going back to that one fi rst, i t  would seem to 

me that we should have a specification of fami ly asset, because that's in effect what we 
are tal king about. There may be other entitlements you know with respect to the Marital 
Property Act, with respect to the commercial assets and arrears. it's an entitlement in  
that sense. I th ink  that's one thing. 

The second thing - I  just want to understand in  terms of this Act - are we saying if a 
couple who l ive in a marital home make a separate agreement with respect to that 
marital home, that the home is not considered to be a marital home? Are we saying that 
notwithstanding the fact that they make an agreement which will opt out of the Act in  
some form, possibly the marital home, I 'm not saying that' but wi l l  opt out of  some of the 
agreements and wi l l  basical ly change the arrangements, are we saying that it's not 
considered a marital home per se or can you not have a marital home in which one 
spouse has opted out or has given up her rights. it's sti l l  a marital home, isn't it? 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman, it may have been before Mr. Spivak came in. I th ink we 

did change the flexibi l i ty in  that it wasn't an automatic 50-50 sharing.  l t  coul d  be a one
quarter interest or someth ing in  the marital home. 

MR. SPIVAK: The marital home is defined as the same thing as that assigned to 
homestead in The Dower Act, that's the defi nition section of the marital home. Now 
what I 'm saying,  because I think it has a d i rect bearing on what you're saying in  that 
affidavit, because my bel ief is that you cou ld have a marital home with one spouse who 
has opted out as a result  in  the agreement. 

MR. SILVER: I'm sorry I don't fol low you, Mr. Spivak. 
MR. SPIVAK: Wel l ,  a marital home is defined here as the same meaning as that 

assigned to homestead in The Dower Act. And if in fact, a couple have opted out of The 
Marital Property Act either in fu l l  or  in part affecting the marital home - are we saying 
that there is no such thing as a marital home? Because when we go to the affidavit 
deal ing with this in Form A, "no part of the land referred to in the instrument above or 
written or hereto annexed, is now or has ever been the marital home of me."  Wel l  i t  can 
sti l l  be the marital home notwithstandi ng the fact that the spouse has opted out. 

MR. SILVER: Aren't those Spivak, the alternative, M r. those sections? . . . something 
l ike the affidavit under The Dower Act where you strike out the one that doesn't apply in 
the particular situation? 

MR. SPIVAK: Then that would mean that you sti l l  can have the marital home with an 
opting out,  and unless there is some documentation reg istered in  the Land Titles, you're 
going to i nsist on something from the wife i f  it's a husband and wife and the wife has 
opted out or from the husband in the opposite way. 

MR. LAMONT: I thought 4 was meant to cover the situation where they had opted 
out. it was at one t ime the marital home but is not now. 

MR. SPIVAK: But it sti l l  can be the marital home I th ink it  one person has opted out. it 
may not for the effect of the Act, in  terms of its entitlement, because there's an opting out 
but it's sti l l  a marital home. 

MR. GOODMAN: it's not a marital home under the Marital Property Act. 
MR. SPIVAK: Marital home is the same meaning that is assigned to the homestead in 

The Dower Act. 
MR. SILVER: Mr. Spivak, what you're sayi ng is that because of the way marital home 

is defined in  the def in ition section, even where the spouses have opted out of the 
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standard marital reg ime, completely or at least only with respect to the marital home, 
sti l l  it remains a marital home within the mean ing of The Dower Act, even though the 
SMR does not apply to it. Is  that what you are saying? it's a matter of semantics, I guess 
- a  semantical problem. Wel l ,  I th ink we would have to i nterpret the phrase here with in 
the meaning of The Marital Property Act, as meaning that it is subject to the Marital 
Property Act. Perhaps we should add here the words, "withi n  the meaning and subject 
to the Marital Property Act," if anyth ing at al l  is necessary. Because if they opted out, 
you would n't say that the marital home is subject to the Marital Property Act - not 
subject anymore. 

MR. SPIVAK: My point would be then, in terms of registration, one spouse swearing 
this affidavit essential ly does not have to prodsimply a pronouncement to him that in 
effect, there's no application of The Marital Property Act with respect to that particular 
transaction. That's al l  he's looking for at this point. So therefore, that's al l  we dower 
release or something like that, don't we sti l l  say in the affidavit -"is not a homestead 
with in the meaning of the The Dower Act" even though there is a release and therefore, 
you might wish to say as you are saying here that it is sti l l  a homestead within the 
meaning by defin ition, with in  the mean ing of The Dower Act, but the wife has simply 
released it .  So if you have a problem here, you should have the same problem over there, 
in  the form of the transfer of land under The Dower Act. I suggest that if it is not a 
problem there then it should not be considered a problem here. I n  fact I th ink now in 
reconsidering i t ,  that if we add someth ing l i ke, "subject to The Marital Property Act," 
somebody's going to wonder you know, what kind of additional meaning should be 
imputed because of that addition, whereas if we leave it alone, people wi l l  read The 
Dower Act and wi l l  see that it's just l i ke it and there wi l l  be no problem. 

MR. SPIVAK: That really is a question for Mr. Lamont. l 'm just bringing the point up . l 
mean real istical ly, it really is a question because in effect, the decision wi l l  be made by 
the Land Titles. 

MR. LAMONT: Wel l ,  the d ifficulty is I th ink and the same thing appl ies in  the case of 
The Dower Act, that when someone comes into the lawyer's office, there are situations 
where the lawyer does has difficulty advising his client how to swear the affidavit. Even 
the dower affidavit is a very general appl ication and there are very fine points of 
distinction as to whether land is or is not homesteaded i n  the meaning of The Dower Act, 
witness the number of court cases on the point. So that it sometimes is very difficult to 
advise them on what they should swear to. But from the Land Titles standpoint, once we 
get something that's conclusive - as I say it isn't the marital home with in  the meaning of 
the Marital Property Act - whi le the lawyer may have great d ifficulty in advising his 
cl ient what to swear, we don't know what reasoning they arrived at to come to that 
conclusion. If  he says it isn't the marital home within the meaning of this statute, and we 
are protected by that other section that says that we don't have to inquire as to the truth 
of any of the al legations, then we are in a better position than a sol icitor in his office. But 
he may be in a very difficu lt position and I do have some misgivings on this section, but I 
don't know j ust how to improve it personally. 

MR. SPIVAK: But the problem is again ,  whether the marital home exists even though 
one spouse has opted out. Obviously the law that is being enacted with respect to the 
marital home, and that's why we say "subject" doesn't apply, that is the marital home 
exists in law even though one spouse has opted out. If  that's the case, then I think you're 
real ly dealing not just with i n  the mean ing and subject of the Act - that's all I'm saying. 
-(l nterjection)- l 'm saying as a result of an agreement. What I 'm trying to avoid is that 
the necessity and requirement after this Act is passed of opting out agreements to have 
to be f i led in the Land Titles simply because it's not certain enough and there is a 
concern. I think that that would be an error in terms of the practice and the publ ic pol icy 
that we want. That's all I 've been talking about - so that there is no further requirement 
asked by the Land Titles because of thei r concerns. 

MR. CHEIACK: Mr. Chai rman, I was d iscussing this with Mr. Graham and I came to 
the conclusion that he who has no experience with these things didn't real ize that these 
are alternate methods by which one disposes of the need for another person to sign and 
therefore, they wou ld be crossed out and as long as one of these clauses remains in the 
affidavit, that it disposes of the need to requ i re a second signatory. Therefore, as I read 
it, if this new 5 says, "no person is entitled to an interest in the land referred to in this 
instrument under The Marital Property Act," then that takes care of the fact that it may 
be a marital home under the definition, but that the other person opted out or died , and 
that's why it seems to me that recogn'zing that you cross out those which don't apply, it 
would sti l l  leave the one that's in. The only other thing that might be, if you want you 
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could say that, "my wife opted out." But, frankly I th ink that No. 5 wou ld take care of it ,  
because that's clear, "no person is entitled to an i nterest in  land under The Marital 
Property Act." 

MR. SPIVAK: Then what you're saying is that 3 and 4 wou ld be struck out and 5 would 
remain? 

MR. CHERNIACK: 2, 3 and 4 would be struck out. Just l i ke under The Dower Act you 
know, you strike out what is not relevant. -( I nterjection) - That is s ingle choice, not 
mult i ple choice. 

MR. LAMONT: This is a l ittle more d ifficult I th ink in that if this 5 were used alone and 
not in  conjunction with one of the other four, it's the only one you need. You could put 
that clause in  every case you know. You wou ld n't need the other four. -( l nterjection) 
Wel l ,  I th ink as a sol icitor you wou ld realize that if people have to swear to something 
specific, they take a great deal more care with it than if they are swearing to something in 
very general terms. That's the reason probably these dower evidence . . .  mind you, we 
wi l l  sti l l  have dower evidence. lt w i l l  sti l l  requ i re to say whether it was or was not the 
homestead with in  the meaning of The Dower Act so maybe this is sufficient. 

MR. CHERNIACK: In any event, as I understand it Form A is not a requ isite, it is the 
nature of it because it says, "may be in Form A or to l i ke effect, and by such other 
evidence as the d istrict registrar requ i res." So it seems to me that what we want to do is 
to say to the registrar-general, "what do you want here; i f  you're not sure, you sti l l  have 
the right to add to it, whatever is missi ng," and I th ink that really a l l  we can do is sh ift the 
responsibi l ity to h im to decide what he wants. Maybe what he wants is a sixth clause that 
says that this was a marital home, but my wife has opted out. 

MR. SHERMAN: Maybe you cou ld do it by shifting clause 5 up, and making it clause 2 
- renumberi ng the others - and 1 and 2 would be questions which it would be 
mandatory to answer and 3, 4, and 5 would be the optional ones. You would attest that 
you were the person named in the instrument. You would attest that no person is 
entitled to an i nterest, etc, and then by choosing one of the other three, you would 
demonstrate why. 

MR. CHERNIACK: I 'm sort of sh ifting our responsib i l ity to M r. Lamont. He's got to 
decide really what evidence he wou ld want. 

MR. SPIVAK: I just want to make it clear that from his point of view, he would 
consider that this was the case. There should be no requ i rement that any agreement 
between spouses which are either partial or  complete opting out of the marital reg ime 
would have to be fi led and that's one thing that I want to ensure, that that really is private 
as between the couples, and should not be a matter of publ ic record u nless it's requ i red 
in court. So long as that's not requ i red, then that's clearly understood and I have no 
objection to it, but obviously what he's suggest ing is i n  terms of simpl icity, the last l ine 
wou ld probably be the only l i ne that's requ i red . 

MR. CHERNIACK: Mr. Chairman, I would suggest that we deal with the sections 
now, and by the t ime we get to the forms, we ask Mr. Lamont what he wants. I th ink that's 
a practical suggestion. I th ink he has had several, one of which is either as Mr. Spivak 
says, that one clause or if Mr. Lamont wants to force them to say why, as M r. Sherman 
suggests, we add a clause saying that this was a marital home but my spouse has opted 
out - I don't know what word to use for "opted out." 

MR. CHAIRMAN: 31 ( 1 ) -pass; 31 (2) -pass; 31 (3) -pass; 31 (4)- pass; 31 (5) . Mr .  
Spivak. 

MR. SPIVAK: I wonder just here - we talked about this yesterday and M r. Lamont is 
here, just to understand - if there is a judgment against one spouse and the other 
spouse either is without a court order or as a result of s imple appl ication, appl ies for the 
title to be registered in her name or in both names as joint tenants, what wi l l  the net 
effect be? Wi l l  that transfer be al lowed to go through? 

MR. CHAIRMAN: Mr. Lamont. 
MR. LAMONT: The j udgment is against . . . 
MR. SPIVAK: The husband, say. 
MR. LAMONT: . . .  the husband. I suppose the j udge would have no knowledge that 

the judgment was there probably when he was making the order, but he would make the 
order that a tit le issue is subject to it. The statute wou ld  have the effect of reducing the 
judg ment creditor's security, but that is done by saying they are deemed to be owner of 
the joint interest. 

MR. SPIVAK: We are talking really about two different situations. One would be a 
judge's order. The other would be just a normal request which a wife in this case would 
be entitled to make, asking that she be registered as a joint tenant i n  the marital home. 

657 



Statutory Regulations and Orders 
Wednesday, June 1 5, 1 977 

MR. LAMONT: The wife and the husband jointly would have to both sign that, or 
whoever the owner was. 

MR. SPIVAK: No, let's understand something, because my understanding in terms of 
this would be that one spouse has the right to request - not necessari ly both spouses. 
Both spouses have to request, then the one spouse who wants the title to be registered 
in her name, as wel l  as her husband's, needs her husband's signature on documentation 
to do this, and the only other way she can do it is by going to court. 

MR. CHERNIACK: Or, I believe, she could f i le a caveat just showing a claim ,  b ut that 
caveat would be subject to fourteen-day notice, I suppose. 

MR. SPIVAK: So she would file and the husband gets a fourteen-day notice then. 
MR. CHERNIACK: Wel l ,  then, she would have to go to court. 
MR. SPIVAK: Wel l ,  I know, but when you go to court, then you are al ready starting 

you r  proceed i ngs, I guess. 
MR. CHIERNIACK: Wel l ,  that's right, so . . . .  
MR. SPIVAK: But what we are real ly saying then is for the wives who, at this point, 

without wanting to affect their marriage, but at the same time concerned about the 
degree of protection, they must take the legal action of fi l i ng the caveat, or take action of 
f i l ing a caveat or putt ing their husband on notice that they want their rights enshri ned, 
real istically, in  the Land Titles, so that they will be joint tenants. And that, by .its very 
nature, even though those rights are g iven under this Act, can cause, I wou ld think, great 
problems, particularly in the situation where in fact there is a judgment that could be 
against the husband of the spouse. The judgment could have arisen prior to the 
marriage and simply isn't registered in the Land Titles. 

MR. CHERNIACK: Mr. Chairman, I am not sure who is adversely affected by Mr .  
Spivak's scenario, as he calls them, because the creditor should be protected and the 
wife is protected from any disposition ,  any voluntary act of the h usband's, unless he 
perjures himself. So it seems to me she doesn't have to do anything, but we agreed 
earl ier that she is better off to get on the title so it's . . . . 

MR. SPIVAK: But she can only get the title . . . .  
MR. CHERNIACK: By consent or by court order. 
MR. SPIVAK: By consent, by court order, or by f i l ing a caveat, which in effect gives 

notice that she has taken action. 
MR. CHERNIACK: Wel l ,  just that she has recorded her right. 
MR. SPIVAK: Yes, she has recorded her right. My impression before, and maybe 

because I didn't read it that thorough ly, was that she would have an automatic right to 
ask for it without asking her husband .  

MR. CHERNIACK: No. 
MR. SPIVAK: So that i n  effect the marital home can be affected by the debts and 

obligations of the husband, not necessarily acquired or even related to the purchase of 
the marital home and the financing of the marital home. 

MR. CHERNIACK: Isn't that the law today? 
MR. SPIVAK: Yes, I know it is the law. 
MR. LAMONT: The certificate of title might be encumbered with things that had no 

bearing on the family home, but might be security which was for some other debt 
incu rred by the spouse which registered as a mortgage. There might be mechanics' 
l iens. There might be all sorts of things . Of course mechanics' l iens probably might 
have something to do with construction, but there could be other emcumbrances so the 
spouse couldn't get out of assuming those, un less it was the intention of the Legislature 
that the joint interest would go clear of encumbrances, but that would be an unusual 

MR. SPIVAK: No, no, but the point is that i nsofar as the spouse's rights are 
concerned, she is real ly acqu i ring an entitlement to 50 percent of the marital home and 
to have it registered in  her name, recognizing that there may be l iabi l ities not attached to 
the marital home which her husband has which may be registered i n  the Land Titles 
which wi l l  prevent the marital home from realizi ng, i f  there is a sale, or from providing 
the interest that she bel ieves to be really 50 percent. lt  is really 50 percent of the marital 
home, plus the indebtedness now registered agai nst her husband. Now we are not 
talking about a couple starting out, we are talking about 1 50,000 marital homes right 
now, maybe more, I don't know, in which the wife's entitlement is there, but there may be 
an additional l iabil ity not known by her and not really part of the family l iabi l ity per se. 

MR. CHERNIACK: Mr. Chairman, I really don't understand that this is a problem, 
because she surely should not get any more than his equity, and if his equ ity is subject 
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to h is l iabi l ities, then surely the creditors should not be adversely affected . And her 
clai m is only to what he has in  the marital home. I th ink that is only fai r  and right. The 
only th ing I would think of is that from the t ime of reg istration,  then future debts would 
not go against her interest. Am I right about that, Mr. Lamont? Wel l ,  then, that is why she 
ought to be registered. But i t  she neglects to be registered, or i t  her husband , who 
shou ld  want her to be registered tor that very reason, doesn't do it ,  then she is taking a 
chance, but how is she worse off? 

MR. SPIVAK: Let me just talk  about future debts. If in tact there is no judgment and 
she is  now registered as a joint tenant and a j udgment then is registered against the 
husband afterwards, wil l  that not prevent the transfer? 

MR. CHERNIACK: What transfer? 
MR. SPIVAK: Suppose there is a sale of the marital home afterwards. Wi l l  that 

prevent the transfer unless that judge was . . . .  
MR. CHERNIACK: Sure, for his interest. 
MR. LAMONT: lt would be subject to the same consideration as in the case of where 

you apply tor partit ion and sale now to sel l under execution u nder a judgment. You 
cou ld sell the halt-i nterest and sever the joint tenancy, I presume. 

MR. SPIVAK: But what I am saying here is this. A h usband may have guaranteed an 
account of somebody else at the bank. l t  has noth ing to do with the marital home. l t  has 
nothing to do with any acqu isition of fami ly  assets, and all of a sudden there is a lawsuit 
and a l iabi l ity and a judgment, and therefore it is reg istered . And it affects d i rectly the 
marital home on this basis. lt affects the h usband, there is no q uestion about it .  But now 
it affects the marital home as wel l ,  and affects the wife. 

MR. CHERNIACK: No. 
MR. SPIVAK: Wel l ,  it does, because in  effect . . . .  
MR. CHERNIACK: Not if  she is registered. 
MR. SPIVAK: Wel l ,  no, but is she isn't. But we are now talking about the situation 

where people in  the main may not be reg istered and now there are going to be 
appl ications to be reg istered to bring them in l ine  with what is intended by this Act, and 
they are going to be l iab i l it ies that . . . .  

MR. SILVER: Mr. Chairman, if it is a l iabi l ity that the h usband has incurred , we wi l l  
have a defin ition of  th is  position which wi l l  i nclude a l l  k inds of  charges, l iens, and by 
way of j udgments and otherwise, that come against the property. And we have a section, 
1 3(2) or someth ing ,  that where the reg istered spouse makes a disposition of that k ind,  
which,  i n .your example, would mean encumbers the property or al lows the property to 
become encumbered by means of a j udgment tor a debt, then he is accountable to the 
other spouse. The other spouse has a right of action against h im ,  but is l iable to the 
other spouse. 

MR. SPIVAK: I accept that that real ly affects future transactions. But what we are 
real ly saying is that for those who bel ieve that in effect they are now acqu i ring a 50 
percent interest in the marital home as a d i rect result of this Act, there may very well be 
encumbrances such as .a judgement wh ich are against the ind ividual spouse that in 
effect are going to basical ly d i l ute the i nterest, for lack of a better word, of the spouse 
acqu i ring the marital home. 

MR. LAMONT: Are we concerned with the intervening period between the t ime the 
land becomes the marital home and the time that the spouse has become reg istered as 
owner? Because it might be possible to invoke the provisions of Section 72 of The Real 
Property Act that says that where an instrument is presented for registration, and a 
judg ment or l ien or so on appears to have priority, if they are not equitably entitled to 
priority, it may be possible to invoke that provision, but I don't know whether it is clear or 
not. But if that is what you are pointing at . . . .  

MR. CHERNIACK: M r. Chairman, I am not sure I understand what point Mr. Spivak is 
making ,  so let me build from this. I am the owner of a property ; it I get married is our 
home. I want to g ive my wife a half-interest - I  want to, it is not that I am required to - 1  
want to, under today's law, give her a jo int tenancy i n  that home. l give it to her. There is a 
judg ment registered against me for my debt. Then she can,t qet anh m l  had to give away, 
and therefore that judgement stands against the property ahead of her claim and of her 
equ ity and my equ ity. So we own jointly the net equity in  the property. That is one case. 
No harm done. The judgment creditor is entitled to h is protection,  and my wife isn't 
entitled to any more than I could g ive her, that is, a jo int tenancy in my equity. 

Now, suppose the same th ing. I own property; I get marrid married; we l ive in it. Two 
years later I give her a transfer as joint tenant. She doesn't register it for awh ile.  A 
creditor f i les a judgment against me, against my name, and then she registers it. Now 
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there is a problem. She was entitled to register it. She didn't. Mr. Lamont says maybe 
Section 72 cou ld  be used to do that, right? There is an argument there, she can say that. 
A l l  right, that is one th ing.  

The th ird possibi l ity. I have that property; I registe r a transfer to my wife; I have a later 
acqui red debt. Now that later acqu i red debt only goes against my name. And, as I recal l ,  
I th ink it was the Brook land's Lumber case, the decision by J udge Wi l l iams - has it been 
changed? - it is sti l l  the law, that when a judgment is registered against a joint tenancy, 
that in effect tu rns it into tenants in common, and therefore all the judgment creditor can 
go after is the half-interest of the judgment debtor. 

Now, in  all those cases, the law is al ready clear. Now, how is the law made uncertain 
by what we are doing here, or made unfair  to any party? 

MR. SPIVAK: I now want to give you the example of - the only example that has to be 
given now. This would apply to all those who are now married , are l iving in a marital 
home as defined by this Act when this Act is proclaimed. A marital home that has clear 
title, the wife knows it has clear title, she now goes to register her 50 percent interest. 
There is a judgment against the husband for something that has nothing to do with the 
marital home, for any number of reasons, but not related to the acquisition of t he asset, 
not related to anyth ing else. lt is a judgment against the husband. She, i nsofar as the 
marital home is concerned, is penalized, because she is sti l l  subject to that judgment, 
and therefore her transfer has to be registered on that basis, and therefore her interest is 
real ly the interest in  the marital home, which may have been clear title, less the amount 
owing by her husband, whose debt is not related at all to the acquisition or the 
acquisition of the marital home, but a debt of her husband's. 

MR. CHERNIACK: But, Mr. Chairman , she is not worse off, because unti l this Act she 
wou ld  have been . . . .  

MR. SPIVAK: She is not worse off. 
MR. CHERNIACK: You said she is worse off. 
MR. SPIVAK: No, I shouldn't say she is worse off. She is in this position ,  she is not 

getting what I th ink a lot of women bel ieve that they will be getting by this Act. That is a l i i 
am saying. They are not going to be getting a half interest i n  the home. They are getting 
a half interest in  the home subject, in many cases, if there is a registration of a judgment, 
of the debts of her husband.  

MR. CHERNIACK: Wel l ,  yes, Mr .  Chairman, she is getting a half interest, sharing with 
him equally in  his equity in  the home, which is a great stride forward from where it was. 
-(I nterjection)- Now, let me f in ish . Then, if he has the good sense and opportun ity 
and abi l i ty to pay off the judgment, she wi l l  then have it clear. If he is u nable to do it, she 
is certain ly better off than she would have been had we not passed the Act, or had he not 
voluntari ly given her joint tenancy. 

If Mr. Spivak is now sayi ng,  "Ah, but she bel ieves that she is getting clear title and 
isn't," then surely she ought to register that request joi ntly with her husband and she wi l l  
qu ickly know whether or not  . . .  or  search the title and she wi l l  know. She is no worse 
off. That is the important th ing.  

MR. SPIVAK: l t  is only a question of an understanding of the Act and the l im itations 
of what we are capable of doing, and I think  that has become very important, because I 
th ink that there may a general misunderstanding of this i n  terms of what a spouse wi l l  
acquire. They wi l l  not acqu i re just a 50 percent interest in the home.  They wi l l  acquire a 
50 percent interest in the home, in the equity of the home, but the equity in the home is 
not just the encumbrances against the home. They wi l l  include any encumbrances 
against the husband or the spouse, any registered encumbrance against the spouse. 
And that is al i i am trying to say. I th ink  if that is what the policy is, we should understand 
it and everyone else should understand it because it is very different I think from the 
general impression that has been created on what real ly is being obtained ,  or really is 
going to be the result of this legislation .  

MR. CHERNIACK: Mr. Chai rman, that's very helpful what Mr. Spivak said .  I wou ld go 
further. I th ink that we have said from the beginning - and we should assert i t  loud and 
clear - that no th ird parties, creditors of either of the spouses wou ld be adversely 
affected by what we're doing. That's even more important to my way of thinking that 
people should have the security of knowing that their secu rity is not adversely affected , 
and if it isn't loud and clear, then what Mr. Spivak says should be made known. I bel ieve 
it is logical but what should be more clearly establ ished creditor of that husband should 
not is that any have to worry that that husband, through the Act, suddenly acqu i res less 
property which incidental ly is the posit ion that the Chamber of Commerce seemed to 
establ ish and which Mr. Spivak yesterday seemed to describe, and as banks or other 
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creditors suddenly are find i ng out that they have a lesser claim against the husband 
than they thought they had because of the Act. So I am glad he made it loud and clear 
that wives cannot acqu i re more than a joint interest in  the equ ity of the husband - and 
that means subject to his l iabi l i ties - and by the same token, that creditors are not 
adversely affected by the action of this Act for creditors at the time of the enactment of 
this Act. 

MR. SPIVAK: Wel l ,  I th ink that one has to then say that to those creditors who have 
not reg istered their judgment, you better register the judgment, and that's my g uess of 
what wi l l  be happen ing or at least complete whatever is required so that your judgments 
wi l l  be reg istered . I th ink that that, to a certai n extent, waters down the total effect of 
what was being proposed here and that's f ine. At least that part I th ink is clear now. 

MR. CHERNIACK: Mr. Chairman, I 'd l i ke to ask Mr. Spivak whether he feels that the 
spouse should be entitled to a half interest in  the property excluding and ignoring and 
denyi ng the creditors, legitimate, reg istered creditors of the h usband. Because you said 
it's watered down and I want to know whether he th inks it should not be watered down, 
but the wife should get more than the half-interest of what the husband has. 

MR. SPIVAK: I guess the problem I face in this is that judgments could be for many 
reasons. In one sense, it would seem u nfai r. I don't want to penal ize the creditor, I don't 
want to penal ize the other spouse. But certa in ly it would be an u nfair situation to have a 
spouse who makes this appl ication in effect have absolutely no equity - and that could 
be the situation - in thei r own marital home. Now the l iab i l ity can sti l l  exist. There are 
certai n  rights that flow to judgment creditors, but I don't th ink the j udgement creditor 
has the right of the acqu isition of the marital home. 

MR. CHERNIACK: Like now, that's the law today; that's your law today. 
MR. CHAIRMAN: M r. Graham. 
MR. GRAHAM: Mr. Chairman, this may not be particularly pertinent, but it is a 

question for i nformation. Is the Crown bou nd by the same provisions as anyone else 
when it comes to a marital home? -(I nterjection)- I 'd give you an example. Supposing 
a house was jointly owned or is jointly owned according to this Act, and I ,  as the 
unregistered and un l icensed driver of an automobi le, got i nto an accident and there's a 
$50,000 judgment against me. Can the Crown register that against the enti re property or 
only against the one-half interest? 

MR. CHAIRMAN: Mr.  Lamont. 
MR. LAMONT: They would only be able to register it against the interest . 
MR. GRAHAM: The one-half interest? 
MR. LAMONT: Yes. 
MR. GRAHAM: Thank you. 
MR. CHAIRMAN: 31 (5)- pass; 31 (6)- pass; 31 (7) (a). Mr. Spivak. 
MR. SPIVAK: I j ust want to understand the actual practice that will occur with in the 

Land Titles Office. When you say that what wi l l  happen here . . .  
MR. LAMONT: We had a d iscussion where Mr. Good man, Mr. S i lver and myself and 

M r. G ibson were trying to come up with the s implest possible way and the least 
expensive way of enabling the spouse to become registered owners on the certificate of 
title. And it was my suggestion that we do it by endorsing memorial and not charge too 
much for it. In most cases, this wou ld expedite the Land Titles work as well as keep the 
costs to a min imum . I n  a case where the certificate of title might be compl icated for 
other reasons, for example, it might be cluttered u p  with memorials of d ischarge and 
mortgages or something,  it might be advantageous to make use or request to bring it 
forward at that t ime, rather than just simply endorse a title that was a lready bad ly 
cluttered. So for that reason, I suggested that we leave the option for the District 
Registrar to issue a new certificate of title on the request as wel l .  

MR. SPIVAK: Wi l l  that have the same effect as being registered as joint tenants in  the 
event that there is in  fact a future sale and a judgment that comes about? 

MR. LAMONT: Yes. 
MR. SPIVAK: There won't be any problem about that in terms of fol lowing the 

procedu res that we talked about . . .  
MR. LAMONT: There is a provision now in  the The Real Property Act which provides 

that upon the registration of any instrument, we can make the endorsement by 
memorial, and it has the same effect as if we . . .  

MR. SPIVAK: Al l r ight. So that there's no problem with that. 
MR. CHAIRMAN: 31 (?) (a)-pass. 31 (?) (b)-pass. 31 (7) -pass. 31 (8). There is a 

typographical omission on the second l i ne  after the word "title," put in the word, "is," to 
read "the title is issued."  31 (8), Mr. Lamont. 
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MR. LAMONT: I j ust noticed now you used the word "memorandum" i nstead of 
''memorial" in two places. lt should be consistent. 

MR. CHAIRMAN: Change "memorandum" to "memorial" in  the third l ine and the 
sixth l i ne. 31 (8)-pass. 31 (9) , Mr.  Spivak. 

MR. SPIVAK: Again,  I just want to understand this part, "Where land is subject to this 
Part by virtue of Part I and the spouse who is the registered owner of the land or the 
spouse who is entitled to an interest in the land u nder Part I d ies," how do we determine 
whether there was a spouse entitled to an interest who is dying? 

MR. LAMONT: We would invoke the provisions of Part I l l  that would requ i re a judge's 
order, unless there is a request signed by both parties. Si nce one of the parties is no 
longer able to execute the request, I certainly wou ldn't recommend to any District 
Registrar to make the assumption that it was the marital home or that the reg ime 
applied. So we would need the judge's order i n  that case to establ ish it was. 

MR. SPIVAK: I see. So therefore, un less a judge's order is fi led with you, then that 
wou ld be . . .  

MR. LAMONT: Unless the judge ordered us to enter them as joint tenants we 
wouldn't accept the survivorship request for reg istration. I thought about it, whether it 
should be specifically spel led out, but I looked at Part I l l  and it looks as if we really d idn't 
have any choice. 

MR. SPIVAK: But then I think what you're doing is you are relying on the affidavit of 
one person that the property is not the marital home, then it would go through 
automatically. You wouldn't necessari ly know that it's a marital home or that the spouse 
has died. What I am saying is that a conveyance could be made in effect where a death 
has occurred, where the spouse has not been registered , and there's no memorial in the 
title, and there's no notice in the land titles and the only thing you are relying on is the 
affidavit. 

MR. LAMONT: No, the only person who could make the affidavit is now dead, we 
wou ldn't accept an a non-registered spouse's affidavit to provide this information. 

MR. SPIVAK: No, but the person who died was the spouse who was entitled to an 
interest in  the land . The one who is registered l ives. That person could transfer that land 
right through.  No, it's to intents in  any case, that's right. 

MR. LAMONT: So he would have to say that it wasn't the marital home . . .  
MR. SPIVAK: Yes, that's fine. 
MR. CHAIRMAN: 31 (9)-pass. 31 as corrected-pass. 32(1 ) (a)-pass. 32(1 ) (b)

pass. 32(1 )-pass. 32(2)-pass. 32(3)-pass. 32(4)-pass. 32(5)-pass. 32-pass. 
Amendment as moved - pass 

MR. SPIVAK: Before we pass 32 per se at least have agreement on the forms. 
MR. CHAIRMAN: Wel l ,  we would normally come to them when we have completed 

the other sections, unless there is some reason why you want to go to them at this stage. 
MR. SPIVAK: Wel l  the only reason is that the very sections that we passed i nclude the 

forms themselves, and it is a question whether we are really passing the forms at the 
same time. Now it may be that they want some time to look at it. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Mr. Chairman, I would suggest as far as the forms are concerned 

because Mr. Lamont, under the provisions of the statute, has the opportunity to put 
them in such form as he finds necessary for purposes of the Act. I wou ld suggest rather 
than us deal with the forms tonight, that we do give h im ample opportun ity to deal with 
the forms. I don't think we're under pressure to complete the forms tonight, that we 
could j ust as well leave the forms and let Mr. Lamont spend t ime i mproving them on his 
own. 

MR. SPIVAK: No, he can spend a l l  n ight. 
MR. CHERNIACK: May I suggest seriously, he has six months in which to do it 

because if we pass the forms in whatever form they are in now Mr. Lamont wi l l  sti l l ,  but 
when the Act comes into force be able under what we have just passed, be able to vary 
them to accord with what his needs are. And therefore, I don't real ly th ink you ought to 
spend a minute ton ight to do it, as long as the princi ple is clear - and I th ink we've 
discussed that enough - then I do th ink he has six months in which to refine it j ust l ike 
the courts wi l l  have al l  thei r t ime to refine their procedures. 

MR. SPIVAK: I have no objection to that, but that means that you are going to ha ve to 
· change what we passed by the e l imination of the forms because we haven't real ly 

passed the forms. Al l  you are basical ly sayi ng is that . . .  
MR. CHERNIACK: Oh I th ink we should pass the forms today i n  the present form. 
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A MEMBER: Would that vary it substantial ly . . .  
MR. CHERNIACK: I th ink so. 
MR. PAWLEY: You have that authority, as I see it, under the . 
MR. CHERNIACK: "By such other evidence or proof as is unsatisfactory to the DR. 

31 (1)  0 0 0 

MR. LAMONT: But you have to requ i re this evidence as wel l as the other. l don't th ink 
we would want to start coming up with something d ifferent from what was passed . . .  

MR. CHERNIACK: But you can add what you need. 
MR. LAMONT: . . .  but you could add something else. 
MR. CHERNIACK: By all means, I 'd be happy to issue a chal lenge to M r. Lamont and 

say that we're going to be here probably at 1 1 :00 o'clock tomorrow morning i f  he wants 
to bring in variations, by all means, we could pass them then. l 'm assuming we' l l  be here 
at 1 1 :00 in the morn i ng or 2:00 in the morning. 

MR. SPIVAK: I don't th ink the session wi l l  f in ish tonight. 
MR. LAMONT: I have a meeting tomorrow, but I guess I could get out of it for 

something of this nature, yes. I ' l l  try to see if I can come up with some sl ight variations. 
MR. CHAIRMAN: We have now completed Part I l l. Does the Committee wish Mr. 

Lamont to stay any longer with us? 
MR. PAWLEY: As far as I know, Mr. Lamont cou ld go, M r. Chairman, u nless some 

other member of the Committee sees some needs . 
. MR. SPIVAK: Wel l  if Mr. Lamont is going to be here at 1 1 :00 tomorrow and i f  we do 

need something that maybe requ i res some information, we can always ask h im then, but 
it's un l i kely. 

MR. CHAIRMAN: Hearing that, thank for coming,  Mr. Lamont. I refer honourable 
members then back to Page 1 0 on thei r amendment sheets. Page 6 in the b i l l ,  Section 17 .  
Section 1 7-pass. Mr .  Spivak. 

MR. SPIVAK: We're saying that a spouse has a right to ask for an accounting, an 
equal ization of commercial assets, just by a s imple request at any t ime, whether they are 
cohabiting or not. 

MR. CHERNIACK: But there's Section 1 9. In any of the events under 1 9. 
MR. SPIVAK: Wel l  come back then to 1 9(e) where the other spouse is d issipating 

commercial assets. So what real ly happens is that you're going to have a situation 
where ,  it's al leged that the spouse is d issipatin g  assets, they can be cohabiting ,  they 
have not separated and there could be a request for an account ing and equal izaiton. 

MR. CHERNIACK: And the rejection by the court on the basis that it's not 
dissipating. 

MR. SPIVAK: Yes, but in  order to be able to do that, they would have to then have an 
examination of the assets to be able to determine whether the d issipation has occurred 
or not. 

MR. CHERNIACK: But, I th ink,  Mr. Chairman, an examination of the al legation that 
there is d issipation fi rst. 

MR. SPIVAK: Let's look at a situation with respect to what we are talk ing about. The 
wife may only have her impressions of what is happening,  based just on her l imited 
knowledge, but her concern is that there wi l l  be dissipation. I want to come back to this. 
Are you saying that she s imply has a right to go to the court and say - wel l ,  she doesn't 
have to go to the court. She can just s imply serve notice on her husband that she wants 
an accounting and equal ization. 

MR. CHERNIACK: Then she can only enforce it by gett ing a court order. 
MR. SPIVAK: She can only enforce it, but the husband has the obl igation for an 

accounting and equal ization to his wife on the commercial assets. 
MR. CHERNIACK: No way. 
MR. SPIVAK: Why no way? 
MR. CHERNIACK: Mr. Chairman, I am sorry to get into this d ialogue. I was trying to 

avoid it, but I am trapped into it again .  I don't mean that in any . . .  I don't want to be 
misinterpreted by the use of that word "trapped ." The spouse has a right to serve notice 
that she or he requ i res an accounting;  and then it says the nature of the accounting; and 
then under the enforcement section, it deals with how that accounting is ach ieved . And 
when Mr. Spivak says the husband is requ i red to, a l l  the wife says is,  "I would l i ke an 
accounting," and he then can only be forced to give the accounting when the court 
orders him so to do. And the court must then fi rst, I bel ieve, establ ish one or more of 
Section 19 events having occurred before the court will make that order. To me that is an 
obvious sequence. Now we know today that any husband can sue h is wife at any time for 
damages, for a beating up, for anyth ing .  A statement of claim can be issued. That 
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doesn't mean that it does more than just bring the matter into court, and by giving the 
written notice, how else do you establ ish the right to go to court for an order for 
accounting, except by giving notice? 

MR. SPIVAK: Yes, but you see, the problem is you are not deal ing in reality with 
respect to the whole range of situations that arise where in effect the request for an 
accounting and equal ization, the actual request, and the potential and the possibi l ity 
. . .  and they are now cohabiting, they are not talk ing about separation at this point . . .  
and the possibi l ity that there wi l l  be a court review of that can be almost disastrous to the 
husband i n  the hand l ing of t he commercial assets that he has - and just the mere threat 
in itself is a very severe power for any type of negotiations that can take place 
afterwards. Now it may very wel l  lead u ltimately to a separation; that can happen. 

What I am saying to you at this point, is where the other spouse is dissipating 
commercial assets - and I want to get back to that when we come to that, because I 
really am going to have to ask the government to explain how they expect that to be 
determi ned - and the mere al legation by a wife that in effect there is dissipation, I th ink, 
would be sufficient to have a court adjudicate as to the accounting and equal ization. 
And not necessarily to equal ization, but it certainly is to accounting, to determine 
whether dissipation has occurred, and that in itself can have the di rect effect of 
destroying the spouse's abil ity to deal with the com mercial assets. And that may very 
wel l  be what is intended by the spouse who, at that point, is concerned with damaging 
the abil ity of the other spouse to deal i n  the commercial f ie ld.  That may be one result, 
not equal ization, but j ust damage. 

I fai l  to understand how this is going to work and I really th ink that the impl ications 
are severe for those who in fact have not made the decision to separate; that the 
impl ications are severe in terms of the relationships that wi l l  develop and which wi l l  
probably u ltimately lead to separation afterwards. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chairman, I j ust wanted to say that when you cal led Clause 1 7  

and I said pass - and I don't know whether it wa recorded o r  not, but if it was, I just want 
to say for your i nformation, Sir, that the only reason I said that was because I felt that we 
had to get to Section 19 probably, before we could consider these problems. And 
certain ly the one that Mr. Spivak raises is very i mportant. I th ink there are many of us 
that are concerned about 1 9(e) . The on ly merit to passing 1 7  at this juncture would be 
simply to acknowledge the fact that this action would be subject to what is laid out in 1 9, 
and then we wou ld examine al l  those conditions i n  Clause 1 9. But if we are going to be 
able to criticize 1 9(e) now, then I am sure a lot of us have a lot of things to say about it. 

MR. CHAIRMAN: The Chair did not in itial 1 7. I agree with the honourable member it 
might be better to reserve that debate unti l we get there. Could we proceed to 1 9(e) 
then? Would that be agreeable? M r. Chern iack. 

MR. CHERNIACK: Are we passing all the items down to 1 9(e)? I mean, are you 
cal l ing them, and then we wi l l  stop at (e)? 

MR. CHAIRMAN: I am about to. 
MR. CHERNIACK: I am sorry. I misunderstood. 
MR. SHERMAN: lt is not just 1 9(e), I mean 1 9. 
MR. CHAIRMAN: Section 1 7-pass; Section 1 8-pass? 
MR. SPIVAK: Mr. Chairman, I must say that depending upon what happens with 1 9, I 

am not so sure that 1 7  should be passed. I th ink that there is an amendment that should 
take p lace. 

MR. CHERNIACK: What kind? 
MR. SPIVAK: Wel l ,  because I th ink it has to do with 1 9. 1 am just simply saying that to 

pass 17 on the assumption that there is going to be a correction in 1 9, fine. But if that 
correction doesn 't take place, I th ink  the whole 1 7  has to be argued. l t  can be rejected by 
the government . . . . 

· 

MR. CHAIRMAN: Order p lease. I bel ieve that the Committee has been flexible 
enough in the past to be able to go back to sections where a change was indicated. I 
hope we can proceed on that basis and get to 1 9(a) . 

1 9 (a)-pass; (b)-pass? Mr. Sherman . 
MR. SHERMAN: Mr. Chai rman, I am j ust not certain of the need for 1 9(b).  lt is my 

understanding that under present legislat ion, you can go into the fami ly court, lay an 
.. i nformation complaint and get an immediate accounting. Am I r ight or wrong? 

MR. CHAIRMAN: Mr. Chern iack. 
MR. CHERNIACK: Accounting is not involved at al l  i n  The Wives and Chi ldrens 

Mai ntenance Act. That is on ly maintenance. 
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MR. SHERMAN: That's only maintenance, is it? 
MR. CHERNIACK: There is no separation of property that is i nvolved, no law at a l l .  
MR. SHERMAN: Wel l ,  then, 1 9(b) is  necessary. 
MR. CHERNIACK: Yes. 
MR. CHAIRMAN: 1 9(b)-pass? Mr. Graham. 
MR. GRAHAM: Mr. Chairman, not deal ing with 1 9(b) in  particu lar, but deal ing with a 

spouse may at any time give written notice, how many times i n  a year could that be done 
if there are problems here? l t  seems to me that it is qu ite possible that the spouse could, 
for various reasons, effectively tie a person u p  in court a l l  the t ime if they wanted to - for 
vexacious reasons. Is that possible, Sau l? 

MR. CHERNIACK: Mr. Chairman, Mr. Graham has d i rected the q uestion to me, and I 
would say you can give written notice al l  you l i ke, but if you go to court with a vexacious 
matter, the court wil l  slap you down . I f  you come back the second t ime with just a 
what's the term - a very l ight frivolous matter, that the court wi l l  really slap you down. 
So I don't see any danger of keeping a person in court time and again .  The court would 
pretty qu ickly dismiss a motion which doesn't have a good foundation. 

If , on the other hand, these causes, events or circumstances are proven, then the 
cou rt wi l l  deal with it, I would th ink ,  once and for a l l ,  surely. 

MR. GRAHAM: Mr. Chairman, without referring to the maintenance bil l ,  I think there 
is something in there, isn't there, about once every twelve months? 

MR. PAWLEY: I th ink there is a l imit  to that, is there not? Because we agreed that an 
artificial l imit l i ke that m ight impose some hardship and we would be better to leave that 
to the court's discretion, a l lowing the application to be made to vary at any time where 
there were reasonable ci rcumstances. 

MR. CHAIRMAN: 1 9(c)-pass; 1 9(d) . The last word in this section, the spe l l ing 
should be corrected. And one other typographical error i n  this section, by the way, i n  
the heading "Accounting a n d  Equal ization." l t  should b e  "Notice for Accounting and 
Equal ization" to make it different from the next one. 1 9(d)-pass? Mr. Spivak. 

MR. SPIVAK: There is an amendment here which would g ive a time l im it with respect 
to proceedings, and I want to ensure that that appl ies. A decree absolute has been g iven ,  
as  I gather, a proposal that proceedings must be commenced with in  a month. -
( Interjection)- absolute. -( Interjection)- Wel l ,  I th ink when we come back to that, I 
would l i ke to suggest that it should not be with i n  30 days, but no later than the decree 
absolute. I th ink the question of the accounting and equal ization has to be very m uch a 
part of the procedures that we are talk ing about, and the t ime l im it we wi l l  tal k  about 
when we come to that - but so long as it is agreed, at least, that the proposal is a 30-day 
or a l imit afterwards in terms of time. I don't th ink the t ime should be long. lt should be 
part of the proceed ings i mmediately, that is, not necessary part of the d ivorce 
proceed ings, but an action taken s imultaneously, if that is going to be requested. 

MR. CHAIRMAN: 1 9(d)-pass; 1 9(e), Mr. Spivak. 
MR. SPIVAK: Wel l ,  here, Mr. Chairman, I th ink we are deal ing with an item that wi l l  

have the most serious consequences with respect to th is  b i l l .  The i m pl ications of it I am 
sure going to  debate, but  I guarantee you we are not going to i n  any way even touch the 
impl ications of what this section real ly means - terms of the nature of the case law that 
wi l l  be developed on this, in  the nature of the new aspect that we are going to be creating 
with respect to the relationship between spouses who are l iving together, and the whole 
question of what dissipation means. 

When the presentations were made here, there was some concern that d issipation of 
com mercial assets was in effect the use of the commercial assets in some way for a thi rd 
party who may very wel l  be responsible for the separation, and that somehow or other 
those commercial assets should not be used because that real ly  belonged to the 
husband and to the wife. But we are not saying that now at a l l ;  what we are tal king about 
is going to be a q uestion of fact dependent on the circumstances of each situation.  lt is 
going to create, I th ink ,  havoc in relation to determining it. The threat by and the abi l ity 
of the spouse to be able to suggest to the other that you are now d issipating my 
commercial assets, and simply write a letter and say that, you know, I have a right, I want 
you to know it, now I am going to enforce it in  the court. If you don't comply, it has 
serious i mpl ications because the dissipation may or may not be there, and in the case of 
a wife who has real ly no knowledge of her husband's affairs, but only finds certain 
information out by hearsay, just the threat of an accounting before the court can have its 
impl ications. 

I wonder whether we rea l ly want to get i nvolved in this k ind of situation, or whether 
we want to develop al l  the kinds of scenarios that can occur  and wil l occurr - wi l l  occur 
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- with respect to this. And then the problem we are going to have i n  a l l  of this is the 
abi l ity of the court to be able to determine that, and the accountabi l ity that real ly is 
going to be required by l iving together, and the whole question of what d issipation 
means. 

When the presentations were made here, there was some concern that d issipation of 
commercial assets was in effect the use of the commercial assets i n  some way for a third 
party who may very well be responsible for the separation,  and that somehow or other 
those commercial assets should not be used because that really belonged to the 
husband and to the wife. But we are not saying that now at al l ;  what we are talking about 
is going to be a question of fact dependent on the circumstances of each situation. it is 
going to create, I th ink ,  havoc i n  relation to determining it. The threat by and the abil ity 
of the spouse to be able to suggest to the other that you are now d issipating my 
commercial assets, and simply write a letter and say that, you know, I have a right, I want 
you to know it, now I am going to enforce it in the court. If  you don't comply, it has 
serious impl ications because the dissipation may or may not be there, and in the case of 
a wife who has really no knowledge of her husband's affai rs, but only finds certai n  
information out b y  hearsay, just the threat of a n  accounting before the court can have its 
impl ications. 

I wonder whether we really want to get involved in this k ind of situation, or whether 
we want to develop all the k inds of scenarios that can occur and wi l l  occurr - wil l  occur 
- with that presumption of an interest, an equal interest, should not have the equivalent 
right that a creditor would have to go after assets in  a hurry if it can be shown that the 
assets are being d issipated. Now it may be that M r. Spivak would say, "Wel l ,  strike out 
{e) because the people are cohabiting. Because they are cohabiting, then they wi l l  rely 
on d issipation ."  Wel l ,  then, the very fi rst thing that would happen, I assume, when a wife 
comes to her lawyer, as she wi l l  have to do, I suppose, and say, "Look, he has got most of 
the money now. He is down in Vegas. He is gambl ing it away, and I hear he has al ready 
put the commercial asset up for sale to convert to cash.  What can I do?'' And the lawyer 
would look at, say, 1 9{e), and he mig ht say, "Wel l ,  we wi l l  start immediate proceedi ngs 
under {b) for a separation order, and then we wil l bring that i nto effect." The important 
feature is: Do we want the spouse to have the right to step i n  q uickly? I would l i ke to refer 
Mr. Spivak - I  have no doubt that he has reaei aybe more than once - to Page 73 of the 
Law Reform Commission Report, 1 974 and 1 975, as to the reasons they give for feel ing a 
concern on behalf of a spouse who sees the danger of the assets to which that spouse 
has the equal sharing presumption being dissipated. Now, if there is any other way that 
Mr. Spivak can suggest that, fine, but I th ink that - of course it is a d ramatic action, and 
yet it might not necessari ly damage the commercial relationship of the spouse who 
owns the asset with his commercial people that he deals with because i n  the end , 
whether it's a separation or a dissipation or a divorce, in the end the court has the right 
and the obl igation to decide the extent to which the equal ization shal l  be immediate or 
deferred , to arrange for payments over the long run and the purpose is  not to jeopardize 
the jointly owned assets. But surely the purpose is under {e), to make sure that there are 
assets to debate and if there isn't the opportun ity to come in qu ickly and say, "my 
husband is dissipating the assets," then before long there won't be any assets and there 
won't be any d iscussion if the court so decides. 

So I don't see . . .  I would f irst l i ke to clearly ask the question: Does the Conservative 
Party ag ree with the principle that the wife has an equal interest in commercial assets 
that is deferred for certain things? And secondly , if that is the case and it m ust be 
because we've al ready passed four circumstances, should it not i nc lude d issipation as 
suggested by the Law Reform Commission? 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Yes, well Mr. Cherniack can invoke the Law Reform Commission as his 

supporting position because he's not invoking the Law Reform Commission with 
respect to this Act, so I mean . . . .  

MR. CHERNIACK: I am to a very large extent. . . . 
MR. SPIVAK: Wel l  no, that is a frivolous argument, because you use it when you think 

there is an advantage to your position and then when you don't, you just ignore it. 
MR. CHERNIACK: No, I don't ignore it. I disagree with it. 
MR. SPIVAK: Wel l ,  you disagree with it , al l  right. 
MR. CHERNIACK: Do you disagree with it? 
MR. SPIVAK: Wel l ,  I 'm going to come back to the situation because I th ink there has 

to be some degree of sanity with respect to the situation. A husband hand l ing the 
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commercial assets wi l l  make a decision that he's going to do something and the wife 
says, " I  don't l i ke that" whether she knows anything about it or not, her claim wi l l  be that 
you're going to dissipate my interest. That's all she has to say. She serves notice 
immediately that you're going to dissipate my interest, because you're going to be 
hand l i ng the commercial transaction whatever it may be which is i nvolved. Her husband 
may be a professional person and say, " I 'm going to leave this f i rm and I 'm going to go to 
another f irm," and she may say, "Wel l  you're d issipating my assets, I don't want you to 
leave and go to the other f irm." it's not his decision to make, it's going to be her decision 
to be a part of it, and I do not bel ieve that that puts her in  a position as a creditor to 
actual ly effect the date of the operation of the decision-making that has to be made by 
h im.  The value of bei ng a partner in a profession may be one thing, the desire on h is  part 
to change may come about for any nu mber of reasons which relate to the nature of work 
and things that he may want to do. You are simply suggesting that the wife as a creditor 
has the right to essential ly say immediately that you're going to d issipate the 
commercial assets by leaving that partnership and the potential or the interest that is 
vested i n  that partnership by simply going and practicing whatever your profession is  
somewhere else. That's absolute nonsense at this point - it really is .  

This is not what is i ntended here and it's necessary for some rational d iscussion to 
take place with respect to this. Otherwise, if we pass th is, the impl ications wi l l  be severe 
and as I say, the d i rect req u i rement wi l l  be that every lawyer in the province wi l l  be 
advising people of avoidance of this because of the severe impl ications. lt just s imply 
does not deal with the reality of the day to day operations in commercial and 
professional and employment. . .  forget about that situation , i n  d i rect employment. A 
person may have a particu lar job with a pension plan, which is part of the group pension 
plan which is a commercial asset and a decision may be that I want to leave my job and I 
want to go to another job because I th ink my work there wi l l  be more i nterest ing to me, 
and the wife says, "You can't do that because you're going to be d issipating the assets 
because you have a pension plan i n  which their is vest ing by the payments of the 
employer as wel l as yourself and if you leave a l l  your going to get is the amount of 
money that you put in the pension you rself' therefore, you cannot leave and go to the 
other job." I don't thi nk  that we are tal k ing about that person as a creditor having a right 
at this point to claim dissipation s imply because the person wants a change. And what 
I'm saying about it is real ly . . .  the determination d i rectly related to this section .  

MR. CHAIRMAN: Mr.  Pawley. 
MR. PAWLEY: Mr. Chairman, I th ink  that if one f irst would read the d ictionary 

mean ing of d issipation it might clear up some of the concerns of M r. Spivak and might 
suggest to him that his concerns are excessive in  the c ircumstances. Dissipation: to 
expend aimlessly or fool ish ly, to squander, to be extravagant or desolate in the pursuit 
of pleasure, to drink to excess. Now let me say that i nsofar as the determination of that, it 
wou ldn't be a matter in which the wife , to quote Mr. Spivak , would determine on her 
own and just serve notice and say, you're dissipating the assets and then there would 
fol low an accounting and equal ization. The court would have to determine whether or 
not i n  fact there was d issipation, and therefore the court would have to determine 
whether or not there was an expend iture which was in fact aim lessly or fool ishly or there 
was squandering of assets, a vanishing of assets, a scattering  of assets, and just what 
standard the court uses of course wi l l  be determi ned by way of case law. But I would be 
very concerned if we took away from our Act the powerfor the court u pon application to 
prevent the squandering or the wastefu l expenditu re, the aim less spend ing of assets by 
one's spouse. I can th ink of the hardship that could be possibly created by that type of 
situation ,  and as Mr. Chern iack ind icated, the creditor has certain protection as against 
one who proceeds to dissipate assets, to vanish assets, and I would think that we wou ld 
want to provide the spouse with no less by way of protection than we would the creditor 
in that i nstance. I th ink the defin ition of "to d issipate" is very . . .  pardon? 

MR. SPIVAK: Where are you read ing it from? 
MR. PAWLEY: From the d ictionary, Webster's Dictionary. 
MR. SPIVAK: What about the cases? 
MR. PAWLEY: Wel l ,  I don't th ink we have case law establ ished yet, and I th ink we 

have to depend upon our cou rts to in their wisdom develop case law. But certain ly the 
cou rts would commence from the dictionary meaning of "to d issipate." ! would assume 
that the court ru l i ngs would be reasonable and would be in l i ne with the defin it ion. To do 
otherwise, I can see many . . .  I don't know what Mr. Spivak would suggest as an 
alternative to this in order to protect the spouse that might be very sad ly and very 
grossly victim ized by the type of circumstances that could be created by d issipation of 
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assets. 
MR. CHAIRMAN: Mr. Axworthy. 
MR. AXWORTHY: Mr. Chairman, it seems to me that in looking at this issue that Mr. 

Spivak has raised a point that al l  kinds of transactions that could take place, that 
someone who perhaps is vind ictive could interpret as being a d issipat ion,  and I th ink 
that there are some dangers. As he was speaking the idea fl itted through my m i nd that 
we wou ld probably have, a l l  of us, g reat d ifficulty in attracting pol itical candidates, 
because every wife would say, "You're d issipating you r resources, you dumb . . .  you 
know," and democracy wou ld probably grind to a halt because no one would dare 
d issipate . .  .We al l  know the total d issipation of resources that is. -( lnterjection)
That's right. Perhaps that would be a good thing then we could a l l  go home early. But on 
the other side of it, I heard both you and Mr. Chern iack say, there has to be adequate 
protection as a consequence where the marriage is breaking down, that someone needs 
to have the protection agai nst someone going out and . . . .  I th ink you r d ictionary term 
was having a wi ld time d rinking arid ai l  that k ind of stuff which sounds l ike a lot of fun.  

T question I would raise is one of the ways of resolving it if your looking for 
alternatives, because I can see that you may end up in an awfu l  lot of chal lenges in this 
issue of what is defined as dissipat ion,  if there was a way of connecting the act of 
dissipation as a consequence of a marriage breakdown that that would be the basis for 
it. I n  other words if you tie in . . .  one spouse would have to demonstrate a d issipation is 
taking place as a resu l tof marriaga bteakdown at this point in time. -( I nterjection)- Or 
it cou ld be. I 'm just looking i nto . . .  -( Interjection)- All ied with breakdown would be a 
way therefore on of providing a l im itation the defin it ion of d issipation so that it wou ld 
not be as broad gauged, or as broad brushed as Mr. Spivak described it, and I th ink that 
there is a real possib i l ity there that a whole mu lt iple num ber of transactions and 
activities may in fact, or could be interpreted certainly in the early runnings of this law 
unti l a case law bui lt  up and precedents were establ ished, that you really would provide 
for a k ind of a free for all in many cases. But if we could i nd icate throug h  leg islation that 
there is an al l iance between the notion of dissipation and the marriage breakdown and if 
there is a way of righting it, then it would provide that q ual ifier that may serve to 
e l iminate some of the problems that Mr. Spivak posed. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SP�VAK: The problem here is that in effect d issi pation really means d i l uting of 

the assets, it's not just the question of wastefu l  expenditure. Real istically, that's what 
you're talk ing about. There is in effect a d issolving of what one has and that's contained 
with in  the defin it ion of dissipate here. I'm suggest ing that the point , real istically the 
decisions that are going to be arrived at are severe, and what I'm saying to you that the 
right that the cred itor now has, because the wife is the creditor and this is the position,  of 
being able to say to someone who is her debtor, and the husband in  this case wou ld be 
the debtor, that I want an accounting, is fai rly severe for its impl ication simply on the 
basis that, up to this point there are thousands and thousands of situations where the 
spouses have no idea of what has happened in  the commercial field or in the handl ing of 
the commercial assets or even with respect to the income that is being produced by the 
employment that's taking place, has no idea, now they are going to be able to ask d i rect 
questions, i n  the course of it, they are going to be able to demand accounting and 
equal ization and a threat of that in itself has its impl ications. I 'm saying that you are 
goi ng to be affecting a whole range of things, I th ink that in the course of this there is no 
case law that we are going to be cit ing, it's going to develop and I th ink that to suggest 
that it can happen without the other aspects of separation that we are talk ing about, wi l l  
have a very severe i mpact and wi l l  create i n  many situations tensions that should not be 
there. 

The entitlement that we say with respect to joint tenancy sti l l  requ i res the act of the 
spouse. There is an act that has to . . .  the rights are there. I 'm not saying that in  the case 
of a marnage breakdown or a separation that there shouldn't be the r ight for the 
accounting and equal ization to take place, and the claim could be made at that point, 
that in fact, assets were hand led i mproperly and there is entitlement to a review. But I 
don't believe it an automatic right that the creditor can demand immediately by notice, 
an accounting and equal ization. That in itself wi l l  I thi nk, have a d i rect effect, and that 
wi l l  be an attempt to indirectly affect the decision making with respect to the 
com mercial assets that the spouse has management of. We've accepted that he or she 
. . .  that spouse has the management of it, and I don 't bel ieve that that creditor should 
have the abi l ity to be able to mdirectly affect that decision making by s imply saying,  I 
want an accounting and equal ization. If I don't get it, I go . . .  whether I proceed with 
separation or not. I th ;nk  those impl ications are pretty severe. 
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MR. AXWORTHY: Mr. Chairman, I d idn't suggest I may be for it. A l l  the other clauses 
(a) to (d) have with i n  them the element that there is a form of marriage breakdown taking 
place. lt is only (e) which does not, and therefore, I th ink that's why that element has to 
be built into it to ind icate that. 

MR. CHAIRMAN: Mr. Chern iack. 
MR. CHERNIACK: Firstly, I have to accuse Mr. Spivak of ignoring what he ought to 

know of the process of law. And therefore I have to accuse him of using the term, "an 
automatic right" wrong ly. He has a right under this d ivision to requ i re an accounting. 
She has the right to give him a written notice saying,  "here, because you are dissipating 
com mercial assets, I want an accounting."  This is not a publ ic issue yet. This is not a 
g reat big front page headl ine story. She gives her husband a notice saying, you're 
dissipati ng the assets, I want an accounting.  He may give her the accounting , he may 
not. If he does not g ive it to her, an accounting and equal ization,  if he does not, what is 
her recourse? She goes to cou rt and she asks the court to enforce her rights for an 
accounting and equal ization on the ground that his is d issipating a commercial asset. 
The cou rt then must establish whether or not her g round is val id - Is he d issipating, and 
if he is the court can then make the order. That does not mean that there is an automatic 
right nor does it mean that th ird party's are affected , nor does it mean that if  they don't 
bel ieve that there is d issipation that they have to rush off and start worrying about it. it 
means that the court wi l l  adjudicate. 

Now I want to point out to M r. Spivak, that not only once have I looked at the Law 
Reform Commission Report, it has been open beside me here at al l  times. I th ink that the 
report is the foundation of a g reat big body of law that we are now deal ing with and 
which we have dealt with in previous Committees of which Mr. Spivak did not have the 
benefit of being a member and the fact that we are, as a government caucus, not 
agreeing with al l  of the recommendations, it must be recognized that we have read 
them, and when we disagree with them or go beyond them, we do it with knowledge of 
what they said, not in ignorance of what they said. So we do not ignore what they say, 
but that doesn't mean we have to agree a l l  the way. 

Therefore, I wou ld  l ike, Mr. Chairman, to read the relevant part of what they say i n  
this aspect mainly to deal with what M r .  Axworthy raised which on first blush seemed to 
me to be i l logical, unti l  I reminded myself what the Law Reform Commission says. They 
say on Page 76, "One can however foresee, perhaps as an incident of a reconcil iation 
agreement, that one spouse would th ink the time had come to i nvoke the sharing 
provisions whi le not actually wanti ng to institute separation or d ivorce proceedi ngs. I n  
a n  instance of addiction to gambl ing o r  other species of extravagance o r  squanderi ng,  
one spouse would have good grounds for seeking the security of an equal izing 
payment. One might speculate that in  many i nstances such action would l i kely 
preci pitate an action at the instance of the other spouse for separation or d ivorce, i f  
grounds for the same existed, or might precipitate a worsening of marital relations, but 
and I underl ine, but not necessari ly so in  a l l  i nstances. There are instances where the 
alcoholic spouse, for example, f inal ly realizes that he or she cannot be appropriately 
trusted to manage . any money matters i nvolving the fami ly, and the other spouse would 
nevertheless stand by the affl icted spouse if only some proper management coul d  be 
implemented for fami ly financial security. Many such people cannot l ive up to an oral 
agreement concluded with their spouse, but want and need a court order to make them 
adhere to their undertaking. 

We therefore propose that even though sti l l  l iving together, either spouse should be 
entitled to apply to terminate the SMR, resulting i n  judgement for an equalizing 
payment u pon proof or admission of the other spouse's add iction to alcohol or other 
drugs or addiction to gambl ing are of such a nature or extent that there is a g reat risk of 
dissipation of assets, or the other spouse's squandering of assets, of which the 
appl icant has an expectant interest. 

The above-recited dolorous grounds for termination serve to i l lustrate, but not to 
l imit, the k inds of circumstances that we have i n  mind .  Our recom mendation, which is 
both broader and more concise, is"that either spouse should be entitled to apply upon 
consent or upon satisfying the court: ( 1 ) that the other spouse has made or i ntends to 
make a substantial gift or transfer of assets for markedly inadequate consideration ,  or 
that there is undue risk that the other spouse wi l l  d issipate or lose assets to the 
appl icant's detriment." 

Mr. Chairman, as I read {e), that's the least of the incidents in  a marriage d ifficulty, 
because that is the one i nstance where a spouse can say, " I  am not l ooking to break our 
marital relationsh i p. I am j ust trying to protect the assets which the family owns." And 
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therefore where she could, under (b) ,  commence proceed ings for separation and go 
r ight ahead - and we have al ready agreed that that is a valid reason - she can take a 
lesser step and say, "Let's not necessari ly break up the marital relationsh ip.  Let us just 
deal with the assets." 

That is where I saw that I would l i ke to d iffer from Mr.  -(I nterjection)- Did 
somebody say, "Why?" -(Interjection)- Because it is quite possible that we have 
heard instances of l adies that came to us and presented briefs . . .  I remember one 
vividly saying,  "My husband was an alcohol ic.  He contributed noth ing to the house, but 
we l ived together for the sake of the chi ldren and brought up our chi ldren in  the marital 
home." And that was something that she did that she d idn't have to do it but she saw 
value i n  maintai n ing the marital relationship for the ch i ldren or for thei r arrangements 
with each other, but she found it necessary to secure the assets. And therefore, as I see 
{e), that is the one i nstance where a spouse cou ld  try to keep the marriage together and 
yet keep the assets secure. 

I can think of an example of a person who is of l im ited income who, with his wife's 
help, has saved up $1 0,000 or $20,000 in government bonds - I hope Province of 
Man itoba bonds - and they are sitt ing there and he is working and she is doing 
whatever is her part in  the marriage, and suddenly for some reason, he does something.  
lt could be alcohol , it cou ld be gambl ing,  it cou ld be a g i rl friend, it cou ld be any sorts of 
reasons that are harmful to the relationship,  and start spending money, and she might 
say, " If  I can only bring h i m  i nto l i ne, if I can stop h i m  cou ld stop h im dr inking,  if I cou ld 
stop his gambl ing, if I cou ld get a control over the asset, we could sti l l  l ive together." 
Then she would use (e) , not the others. And therefore I am suggesting to the Committee 
that (e) is the one occasion when they m ig ht yet keep the marriage together, and if it 
doesn't succeed , as the Law Reform Commission suggests it may not, then 
automatical ly (b) comes in, or (a), or any of the other reasons. So therefore M r. Spivak 
says that this nasty wife who is sti l l  cohabiting with her husband wi l l  have a whip over 
h im;  she has the whip over h i m  simply by saying,  "I am going to apply for a separation 
order." And then the same effect exists. 

So I do not see that we should not protect her and g ive her this opportun ity, which 
she is being g iven , without having to break the marital home. And I sti l l  don't know 
whether the Conservative Party, and now I start stressing it, bel ieves that she is entitled 
to protection in the event of d issipation or not, because Mr. Spivak is arguing 
strenuously that {e)  should not be i ncluded, which means that the wife is not entitled to 
claim her rights un less there is an actual ly separation. And if that is the case, then I 
bel ieve that the Conservative Party - and I say that advised ly, again - is forcing that 
marriage to break up because of the possib i l ity of dissipation.  

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: M r. Wald ing,  Mr.  Chern iack has covered m uch of the area I wanted to 

cover, but 1 wanted to emphasize from f i rst premise that this leg islation of course is 
based upon the equal partnership, the 50-50 division,  with some l i mited degree of 
discretion . And if one spouse is able to circumvent the equal d ivision by extravagant, 
wasteful  and reckless expenditure to the extent that that expenditure in the view of the 
cou rt wou ld be dissipation, would in fact threaten the assets of the marriage 
relationsh ip, then I think the courts should be able to grant an order recognizing two 
aspects: (1 ) the need for speed in dea l ing with this situation caused; and {2) to provide 
an alternative to the spouse requesting the order from having to commence separation 
proceed i ngs. We heard so much in  Committee from briefs stressing the importance of 
attem pting a l l  possible means to preserve the marriage relationship, the importance of 
conci l iation, the importance of counsel l ing,  the very sanctity of marriage, and I th ink 
that to e l iminate 1 9(e) would be to say to a spouse faced with such a situation, as so well 
described in  the report read by Mr. Cherniack, that your only alternative is to proceed 
under 1 9(b),  that they wou ld be placed 1n a very very diff icult position, a position of 
having to decide whether to ignore the fact that there is reckless waste which is 
dissipati ng the assets of the marriage, which can be due to many many causes, or 
proceed i ng with or havi ng to proceed with separation . . . . 

1 th ink there is an alternative, and that is why I th ink the proposal , the prov1s1on, 1n  
1 9(e) i s  reasonable. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: lt seems to me that bott Mr. Chern iack and Mr. Pawley are way over 

thei r heads at this point, because, you know, this Act is The Marital Property Act. We 
have al ready recognized that we are going to find it impossible by this Act to keep 
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people together and for them to be able to cohabitate in a d ifferent manner, or going to 
in any way encourage or discou rage what wi l l  take place. 

I th ink a very legiti mate argument- and I say legit imate in the sense ofthe val id ity of 
the argument - can be advanced that what this Act wi l l  do, it is going to cause a 
tremendous number of separations and divorces in this province. I th ink that argu ment 
can be made but I am not saying that we do not deal with this Act because of that. I 
simply say that we have got to deal with the Act on the basis of what the intent is. 

Now it seems to me that there is a responsibi l ity, because I have heard the defin ition 
of this reckless waste for us to define d issi pation.  Let's define it, put it  i n  the Act, and let's 
know what we are tal king about, and that would be one aspect. And secondly I th ink ,  
because we have already done th is in  relation to other situations, in  the case of the 
spouse who is claiming it whi le the cohabitation is taking place and may very wel l have 
to go to court, then I th ink that we should state that the onus of proof is on the spouse so 
claiming.  We have said that the burden of proof with respect to a person claim ing an 
asset is not a shareable asset within the meani ng of th is decision ,  has the onus of so 
proving. lt wou ld  seem to me that that onus then should be put. 

MR. CHERNIACK: I think that is the law and I don't see anyth ing wrong with that. 
MR. SPIVAK: But I would want to see a defin ition of d issipation and I th ink that is 

going to be very very important in  relation to because, you see, when you talk . . .  even 
in terms of reckless waste the arguments that wi l l  be advanced there are going to 
develop a case law which may very wel l  change the nature of what is i ntended. That I 
don't know. But my concern at this point, and I am saying this to you ,  is to suggest that i n  
terms o f  the decision-making that is taken on a daily basis by people dea l ing with 
commercial assets, if the spouse at any g iven time says, " I  am not satisfied with it," 
without intending at all , other than to exercise a prerogative of decision-making on this, 
which real ly is not the right that we are giving to her in terms of the decisions. We are 
saying that if there is a dissipation,  yes, but not in terms of decisions, that in effect th is 
clause wi l l  be used as a means to enforce, to alter, a decision, or to enforce another 
opi nion. And if we start getting involved in that, then there is a whole range of things that 
are going to happen. So let's defi ne dissipation and let's stress the onus and the burden 
of proof with respect to that in  terms of an application before the court, and maybe then 
that wi l l  change part of the effect that I think this wi l l  have. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Wel l ,  Mr. Chairman , deal ing with the Law Reform Commission 

report, I wanted to point out one or two areas that concern me a great deal atthe time. l n  
the Law Reform Commission report, they spelt out three grounds. They suggested 
alcohol ,  d rugs or gambling as g rounds. However they went on further and they also 
spelt out g rounds of intention. They l isted two g rounds of i ntention, and I suggest, Mr. 
Chai rman, that when they l ist i ntention as a ground that they are going a l ittle bit too far. 
But they had suggested that the other spouse has made or intends to make a substantial 
gift or transfer of assets for remarked ly i nadequate consideration. -( l nterjection)
No, but I th ink that recommendation qu ite natural ly would have to be thrown out, 
because it is a presumption, or cannot even be proved in court, because it includes an 
intention. And the second one was that there is undue risk that the other spouse "wi l l"  
dissipate. So those two qu ite natural ly had to be ruled out. Therefore I would suggest 
that the dissipation here shou ld only include alcohol ,  drugs or gambli ng.  

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chai rman , Mr. Cherniack has asked the Conservative Party 

th ree questions and I would l i ke to answer them. He has asked whether the Conservative 
Party bel ieves in a legal recourse afforded the creditors where there is evidence of 
dissipation.  

MR. CHERNIACK: I did not ask about creditors. 
MR. SHERMAN: The Conservative Party does. 
He asked whether the Conservative Party bel ieves in the right of a wife or either 

spouse to an accounting and equalization of assets, and I want to assure h i m  that it 
does. 

He asks whether the Conservative Party bel ieves whether a wife or either spouse has 
the right to protection against d issipation, and I want to assure h im that it does. The 
question is: What is meant by dissipation, and that is what Mr. Spivak, Mr. Axworthy, 
Graham and many others have zeroed in on,  and that is the question that has not been 
answered by Mr. Chern iack or his colleagues on the government side of the Committee. 

Mr. Cherniack said -(I nterjection)- Wel l ,  I wi l l  defer to Mr. Axworthy's point of 
privi lege, but I just want to complete this point before I do, M r. Chairman. Mr. Chern iack 

671 



Statutory Regulations and Orders 
Wednesday, June 1 5,81 977 

says that the major provision contained in this section that we are looking at does not 
mean that there wi l l  be an automatic accounting ,  that it is not an automatic result of the 
right that the spouse has to request an accounting. That is perfectly correct, but it does 
mean that there wi l l  be an automatic examination by a court or a j udge of the h usband's 
or the spouse's, whichever the spouse is, of the h usband's com mercial record . -
( I nterjection)- Right. All he has to do -(Interjection)- No, but a l l  he has to do is refuse 
to go to cou rt and there then fol lows an automatic examination by a court or by a judge 
of that spouse's commercial record. 

··· · · -· MR: CHERNIACK: No, of d issipation.  
MR. AXWORTHY: Mr. Chairman, that is the question that I would have. Is the cou rt in  

this case going to have a hearing to determine whether the c la im on dissipation is an 
acceptable one or not, so that that wou ld be in a sense a prior step. Before they would 
order the appl ication,  they would say, "is in fact" or wou ld they say, " Is  it a frivolous, 
vexatious kind of actitn?" So that is very clear then. Okay. -( lnterjections)-

MR. CHAIRMAN: Order please. -(I nterjections)- Order please. Let's just have one 
member at a time. M r. Sherman. 

MR. SHERMAN: Having deferred to Mr. Axworthy because I took his name in vain 
earl ier, I would l i ke to continue. I am not prepared at th is j uncture to defer to Mr. 
Johnston or Mr. Spivak for a moment, Mr. Chai rman . 

I go back to my point, that if it gets to the poi nt where a request is made to a court by a 
spouse for an accounting, there then has to be a determination by the court or the j udge 
as to the val id ity of that request. And there is no way that a court or a judge can 
adjudicate the val idity of that request without an examination of the performance, i n  a 
commercial sense, of the spouse who is being so accused. 

I th ink Mr. Chern iack is unrealistic if he shakes his head at that in  denial of that. How 
is the court or a j udge going to determine the val idity of the request, the val id ity of the 
al legation, without going through some form of examination? And at that point, I say 
that it is total ly unreal istic for Mr. Chern iack and the Attorney-General to suggest that 
this kind of provision is going to strengthen marital relationsh ips. What it is going to do 
is, it is going to threaten marital relationships, because Mr. Cherniack, I th ink,  starts 
from the assumption that al l  people are perfect, and unfortunately I th ink we are a l l  
aware that that is not the case. There cou ld very often be situations where that k ind of 
action was undertaken and it amounted to l ittle more than harassment, but evidence 
could be presented to i nitiate that fi rst step of examination,  and the examination itself 
could turn out to be a very vexatious harassment for the spouse who was being so 
examined. And the result of that, Sir, wi l l  be pressure that wi l l  be sufficient to seriously 
i mpair that marital relationship. The result wi l l  be a harmful effect on many persons in a 
marital relationsh ip, rather than the beneficial effect that Mr. Pawley and Mr. Cherniack 
seem to th ink wi l l  be there. 

I also want to refer to Mr. Chern iack's references to the legal protection or recourse 
provided to a creditor in such situations, or perhaps it was Mr. Pawley who referred to it. 
I have to suggest, through you, Mr. Chai rman , to the Attorney-General ,  that surely there 
is a d ifference, one would expect a d ifferent shading and a different nuance to be placed 
on the recourses that are afforded a creditor and the recourses that are afforded a 
spouse. I n  one case you are deal ing with hard-nosed business. I n  the other case you are 
deal ing with the most intimate of personal relationsh ips .  And there wou ld be , there 
would natural ly be some differences that one would expect in  impact of a measure of 
this kind. And to just say that because it is there in the case of a creditor and it should be 
translated en toto to a spouse, I th ink,  ignores the d ifferences in the relationship, the 
marital relationship, as opposed to what I describe as a hard-nosed commercial 
relationship. I don't think that there is a solution here that is satisfactory at least at this 
juncture to me, Mr. Chairman, that fal ls short of a very specific defin ition of what is 
meant by dissipation because we recognize the right to protection against d issipation, 
but we also recogn ize that people are different. There can be many causes of 
dissipation.  Mental i l l ness cou ld be a cause of dissipation. To suggest that it's always 
going to be a legitimate claim that's brought by one spouse against the other is ignoring 
the real ities of l ife. I n  some cases it wi l l  be undertaken as a step that is intended to create 
d ifficulties for the other spouse, to put a strain on the marriage, to create unnecessary 
harassment. Those are the areas for which there is no protection under this section as it 
is presently written . 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chairman, I th ink we were getting somewhere in this debate. I 

wou ld just say that I must take the position that I would protect more the spouse than I 
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would that hard-nosed commercial relationship, because I th ink that a hard-nosed 
commercial relationsh ip  carries with it a creditor who, being hard-nosed, wi l l  take the 
protection that he can in carryi ng on a busi ness, whereas the spouse who is easi ly 
infl uenced needs more protection.  

Having said that and I th ink we've come to the end of a debate, I see no reason why if  
i t  is necessary or if  it is not necessary - somebody quoted Doug Campbel l the other 
day, that if you're in  doubt you can put it in  - that if it appears necessary, then I have no 
objections to spel l i ng out dissipation as being, not the cause but the effect of it, the 
result of what it is .  Then I think that dissipation is  a squandering and I think that a 
m i l l ionaire can spend money, can spend $1 0,000 fool ishly and that is not squandering,  
but a person of l im ited means can spend $1 ,000 and it cou ld be squandering, so it would 
be up to a court. And therefore I would say - the words I picked out without looking too 
far in the Law Reform Commission was - "a species of extravagance or squandering," 
add iction to gambl ing which is also possibly that, but I think squandering might be 
enough. Maybe instead of saying d issipation, we should say squandering.  And having 
done that, which means spel l ing it out,  which seems to be the position they want to take, 
I would be prepared to restate what I bel ieve is the law, and I believe that the law is that 
the person al leg ing a cause for action has the onus of proving it. I bel ieve that is the law. 
But if Mr. Sherman wi l l  feel more comfortable if  we say so, then by all means, I don't 
mind saying so if there is any doubt. But I do feel that - I j ust want to correct one other 
thing - I  did not suggest that (e) wou ld make the marriage more sol id . l suggested that 
(e) makes it possible for an order to be made, just possible, and sti l l  keep the marriage 
together, not stronger but not broken as (a) to (d) inclusive contemplates, a break in the 
marriage relationsh ip. That's why I argued that (e) is an easier step which sti l l  carries the 
possibi l ity of an arrangement which would protect the assets and sti l l  make the 
marriage exist to the extent it can . But I think if we are reaching a stage where we could 
ag ree on a definition and the onus, which I think is just redundant, but nevertheless I 've 
restated if that would make it more acceptable, I th ink  that Mr. Si lver is a lready working 
on that. Cou ld we hear what he is gestating? Sir, we are talking about cohabiting, 
gestation is suitable. 

MR. SPIVAK: I f  there is agreement on this, then I want it clear that what we are really 
talk ing about - if we can be as precise as we can - is real ly squandering at this point. 
What you are saying is excessive use of the com mercial assets, not the judgments that 
have been made with respect to commercial assets. 

MR. CHERNIACK: Oh no, if you mean if a person in the stock broker, apartment 
block business . . .  

MR. CHAIRMAN: Mr. Cherniack, could you use the m icrophone please? 
MR. CHERNIACK: Wel l  I interrupted; I had no right to do that. 
MR. SPIVAK: No, no, but I th ink this is i mportant, I th ink that this style existed 

because - just let's look at a person who trades in stocks, and decisions are made, the 
choice of one stock over another, you know, that there's an element of gambl ing there. 

MR. CHERNIACK: Buys Tanta lum.  
MR. SPIVAK: No,  he invests in Chemal loy which is worse. -( Interjection)- The 

question at this point is is it real ly dissipation or not. Wel l ,  I know but we're not talking 
about that. I am assum ing that we are not talking about the choices that are being made 
in the hand l ing of the commercial assets. What we are really talking about is 
squandering really in  a l imited sense that we've talked about with respect to the Law 
Reform Commission and what has been expressed . Now if we can be precise in this so 
we can bring this down and I 'm not sure that squandering per se wi l l  do it, I th ink that 
we've got to try and bring this down. 

Then I th ink we are talking about an area that is of concern, the onus sti l l  being that if  
they are cohabitating, that if a request is made to the court al leging such dissipation,  
that in  effect there has to be some proof. The requisition for an accounting cannot come 
unless there's a prima facie case. Now that's fine, that's -(Interjection)- Wel l  I th ink 
we've al ready stated it with respect to shareable assets, so I don't think there's anything 
wrong in saying it now. We've stated this .  

MR. CHERNIACK: There is no need to argue this. 
MR. SPIVAK: Wel l  then the question wi l l  be the abi l ity to be able to define this 

correctly. Again , just wh i le Mr. Si lver is working, I mean it should be clear that we're not 
talking about change of employment by a spouse who makes the decision for whatever 
reasons, but who, as a result of the change, may very well d irectly affect those 
commercial assets. 

MR. CHERNIACK: Mr. Chairman, I couldn't think that there was ever any argument 
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that it could  be, other than what is clearly known as squandering,  and d issipation to me 
is not a result of judgment but complete abandonment of any effort to use judgment or 
to use care. You know, I th ink that's what it means. 

MR. SPIVAK: Wel l  , maybe that's a better defin ition. 
MR. CHERNIACK: Wel l  I don't know, but to me dissipation does not mean making 

bad judgments of t he normal course, un less it can be shown that that person's judgment 
has been damaged and that is also referred to here. Someth ing here, where it says that a 
person has shown that he cou ld not longer manage the normal financial affairs, and that 
cou ld be, as somebody said ,  mental i nstabi l ity or drugs or drunkenness or just losing 
control of his senses. And since we seem to be in agreement as to what we think 
d issipation means, we cou ld find out what Mr. Si lver th inks it means. 

MR. CHAIRMAN: While we're waiting for Mr. Si lver to complete that, Committee 
recess for five minutes. 

MR. CHAIRMAN: Order please. We are on 1 9(e) . M r. Si lver ind icates that he has an 
amendment which wou ld come as a separate sub-clause 1 9(1 ) and 1 9(2) . However, if 
he'd l i ke to read it and it's acceptable, we can pass 1 9(e). Mr. Si lver. 

MR. SILVER: Section 19 would become 1 9(1 ), there'd be a new Section 1 9(2) headed 
Onus of Proof on Dissipation,  read ing as fol lows: "The onus of proving that a spouse is 
dissipating assets is upon the spouse al leging it. " Then a th ird subsection with the 
heading ,  Presumption . "1 9(2) The onus of proving that a spouse is dissipating assets 
don't try to write it down now. I am read ing it qu ickly so that you get the sense of it and 
after that I wi l l  read it again very slowly so you wil l  be able to write it down. - The 
existing Section 19 wi l l  become 1 9( 1 ) ,  there wi l l  be a new subsection numbered 1 9(2) 
with the heading: 
Onus of Proof on Dissipation. 
1 9(2) "The onus of proving that a spouse is dissipating assets is u pon the spouse 
al leging it." 

Then there wil l be a th i rd subsection with the heading:  Presumption of Dissipation. 
"1 9(3) A spouse who is squandering commercial assets" - and I keep talk ing about 
commercial assets because that's the framework with i n  which Clause (e) is effective. 
Presumption of Dissipation. 1 9(3) A spouse who is squandering commercial assets 
or deal ing with commercial assets in an extravagant or wastefu l  manner, or expending 
commercial assets aim lessly or fool ishly,  or acting or behaving in a manner or fol lowi ng 
a lifestyle that results in  a wastefu l  or dissolute loss of commercial assets." 

The point of this last one is that the spouse may not be doing these things d i rectly but 
he may simply be fol lowing a l ifestyle, the indirect result of which is: "a wastefu l  or 
d issolute loss of commercial assets." So a spouse who does any of these things is 
presumed, for the purposes of clause (1 ) (e) , that is subsection (1 ) (e), to be dissipating 
commercial assets. 

MR. SPIVAK: I haven't got it in front me, I haven't written the whole thing,  I 'd l i ke to 
write it but before I do it, I wonder just the terms of technique. Rather than a 
presumption of d issipation, why don't we put d issipation in the definition section? And 
real ly what we are real ly talking about is squandering ,  and real ly the abandonment in 
decision-making This incorporates a number of other things, with respect to l i fe-style 
and everything else, but it 's very different from what we've talked about or are talking 
about. 

MR. SILVIER: This can be worded as if it were simply a definition and presumption 
would not be mentioned, that can be done very easily. But as long as it's felt that the 
relevant terms are acceptable, l i ke squandering, extravagance or wastefu l  manner, 
expending aim lessly or fool ishly and so forth. 

MR. SPIVAK: But going back to what Mr. Cherniack said and trying to narrow it down 
if we can to what we are real ly tal k ing about, or at least what I th ink we may be agreeing 
to. We are essential ly saying where there's been an abandonment in  the handl ing of the 
com mercial assets, which can come about simply because - a strict abandonment 
because they don't care or because of i l l ness or because of t he use of alcohol or drugs. I 
mean those are things we've talked about specifical ly. That's real ly what we're talk ing 
about. You're bri nging in the question of l ifestyle. 

Now l ifestyle is a relative thing at this point and are we really going to talk  in  terms of 
the court adjudication;  with respect to the decisions that are made; with respect to the 
way in which someone operates in a professional way. or operates in terms of t he nature 
. . .  -( I nterject ion)- Wel l ,  nature of business, the changes that occur with respect to 
it. Do we real ly want to get ourselves involved m 1t, because I <h ink the real area that 
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we're talking about is waste where it occurs as a resu lt of the abandonment. it's not 
waste that occurs as a resu lt of errors in  judgment or the exercise of judgment and there 
may not be errors, but ta s been exercised by the spouse. We're talking about an 
abandon ment in the decision-making or in the decision that the spouse should be 
making which is inval id because he has either abandoned that responsib i l ity or in  fact is 
i l l  and suffering from any of the number of th i ngs we have talked about. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Wel l ,  Mr.  Chairman, just a few things. Fi rstly, I don't th ink we 

should be d iscussing the cause such as drunkenness or drugs. I th ink we should be 
discussing the effect or the result  of what is happening.  And I agree with Mr. Spivak. l 'm 
not thri l led with the thought of looking at the l ifestyle, although there is enough 
qual ification in  that clause deal ing with l ifestyle that does describe the kind of a l ifestyle 
wh ich wou ld produce that, and therefore I wou ld be qu ite happy to use the kinds of 
words that show squandering in  a positive way. Squandering or extravagance - I  don't 
remember, I d idn't make a note of the words that were used - but I d id th ink i ntemperate 
l iving could have been there, that that would be - not l ifestyle but i ntemperate l iv ing 
which means to me, again squandering.  We may be j ust repeat ing the same words 
again .  Maybe we're being redundant. But I don't th ink we should talk about the cause of 
it, but the result of it, squandering and whatever other words, and I don't th ink it has to 
be too extensive as long as they're examples of what we're mean ing. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Would Mr. Si lver read 1 9{3) again? Presumption of Dissipation. 
MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: 1 9{3)? 
MR. SHERMAN: Yes. 
MR. SILVER: "A spouse who is squandering commercial assets,'c in fact I 've got 

these d ivided i nto clauses, okay? "A spouse who is, 
(a) squanderi ng commercial assets, or 
{b) expending commercial assets" and that can mean money, of course. 
" {b) expending commercial assets a imlessly or fool ishly." 
MR. SPIVAK: I 'm sorry, aim lessly? 
MR. SILVER: "Aimlessly or fool ish ly," and that's from the dictionary. Or, 
" {c) deal ing with commercial assets in an extravagant or wasteful manner, or 
" {d) acting or behaving in  a manner orfol lowing a l i festyle that results i n  a wastefu l  or 

dissolute" - dissolute I take to mean unrestrained - "in a wasteful or d issolute loss of 
commercial assets."  

MR. CHAIRMAN: Mr. Axworthy. MR. SILVER: I 'm not f in ished . That isn't the end 
of the . . .  

MR. AXWORTHY: When you say there's enough i n  it, I th ink there's more than 
enough. lt sounds l i ke a description of a lost weekend or something, you know, I a lmost 
want to tu rn into a tea-total ler just by the mere mention of it. I 'm wondering if we d idn't 
become a l ittle too florid in our attempt to to describe d issipation and I just refer back to 
the Law Commission Report which is becoming our text. 

MR. SILVER: Wel l  now let me f in ish. 
A MEMBER: He hasn't f in ished yet. 
MR. AXWORTHY: I th ink he has fin ished. 
A MEMBER: No. 
MR. AXWORTHY: You mean there's more? I 'm depressed enough as it is .  
MR. SILVER: I have f inished the f lorid part of the section. Now I reach the unflorid 

part. 
" Is presumed," that is a spouse who does any one of those th ings, "is presumed for 

the pu rposes of Subsection 1 ,  clause {e) to be dissipating commercial assets." That's 
the end. 

MR. CHAIRMAN: M r. Axworthy. 
MR. AXWORTHY: Mr. Chai rman, that's my reaction. I know what the intent is doing 

but 1 th ink by writ ing this thing into law it wi l l  turn the b i l l  itself i nto a bestseller. People 
wi l l  buy it just for its language. I'm just wondering, there are some defin itions in the Law 
Commission Report that seem to be perhaps more appl icable and the one that strikes 
me here is this, that they talk  about grossly i rresponsible squandering which affects the 
financial security of the household. I'm wondering why we j ust can't make that the 
presumption that there is grossly i rresponsible squandering that affects the f inancial 
security of the i1ousehold and that becomes the presumption upon which the judge 

675 

• 



Statutory Regulations and Orders 
Wednesday, June 1 5, 1 977 

would so decide. That's the phrasi ng being used in the Law Commission Report. 
A MEMBER: Wel l  where is it? 
MR. AXWORTHY: Wel l ,  I'm putting two phrases together but it's on Page 77 in the top 

two paragraphs. 
MR. SILVER: You would have saved me a lot of work if you had read it before. 
MR. AXWORTHY: I am sorry. You got me so excited by the rest of it. What you're 

doing is describing my l i festyle and I had to protect myself. -(I nterjection)- Wel l ,  if it 
was a defin ition term it would be "grossly i rresponsi ble squandering that affects the 
financial security of the household." 

A MEMBER: That's good. I l ike that. 
MR. AXWORTHY: I rresponsible squandering that affects the financial security of the 

household. 
MR. PAWLEY: What about jeopard izes? 
MR. AXWORTHY: Jeopardizes, okay. 
A MEMBER: Jeopard izes the what? 
MR. AXWORTHY: Financial security of the household. 
MR. CHERNIACK: No, the household affa ir, the reg ime . . .  I th ink that's good, Mr. 

Chairman. I don't want to hurt M r. Si lver's fee l ings. 
MR. SILVER: Oh no, no. That,s okay. I thought you wanted something . . .  
MR. AXWORTHY: That wou ld then be the presumption which would gulde the 

del iberation of the court but that onus wou ld have to be demonstrated in terms of the 
appl ication.  

MR. SILVER: Now do you want it to be worded as a presumption or merely as a 
def in it ion? 

MR. AXWORTHY: I think Mr. Spivak wou ld be happier with a defin it ion and I th ink 
probably I would be as wel l .  But on that point of law I would defer to those who know. 

MR. CHERNIACK: Mr. Chairman , why did we have to use the word "dissipation" 
then? 

MR. AXWORTHY: No, no then we wou ldn 't. 
MR. CHERNIACK: Wel l ,  why can't we say, " (e) where the other spouse is g rossly 

i rresponsibly squandering the," why don't we just say that and then we don't even have 
to define . . .  

MR. AXWORTHY: "So as to affect the financial security of the household and . . .  
MR. CHERNIACK: Yes, so as to jeopardize. 
MR. AXWORTHY: So as to jeopardize, yes. 
MR. CHERNIACK: Where the other spouse is - that's the wording of (e) - g rossly 

and i rresponsibly squandering the commercial assets so as to jeopardize the financial 
security of the household. 

MR. SILVER: Where a spouse is squandering commercial assets in so g rossly 
i rresponsible a manner that . . .  

MR. AXWORTHY: As to affect the financial security. 
MR. CHERNIACK: I wouldn't l i ke to qual ify squandering.  I mean if it's squandering 

it's squandering. I want to stick with Mr. Axworthy's . . .  
MR. SILVER: Well ,  that's fine but there's a g rammatical problem. 
MR. CHERNIACK: No. 
MR. SILVER: If you care about g rammatical . . .  
MR. CHERNIACK: Grossly and i rresponsibly. Grossly and i rresponsibly squander-

ing. Yes. 
MR. SHERMAN: In such a manner as to jeopardize. 
MR. AXWORTHY: That's right. 
MR. SILVER: Where a spouse is grossly and i rresponsibly squandering commercial 

assets - what's after that? 
MR. SMERMAN: In such a manner as to jeopardize. 
MR. SILVER: You've al ready described the manner. Grossly and i rresponsibly. 
MR. AXWORTHY: So as to jeopardize the financial security of the household. MR. 

CHAIRMAN: Can I ask Mr. Si lver then to read the whole amendment? 
MR. SILVER: Wel l ,  before that, do we want the onus provision? 
A MEMBER: The onus provision sti l l  stands. 
MR. SILVER: All r ight. So this w i l l  be 1 9(3) - I 'm sorry, I 'm sorry. This wi l l  be (e) . This 

wi l l  replace the existing (e) . So it wi l l  read as fol lows: "Where the other spouse is grossly 
and i rresponsibly squandering commercial assets so as to jeopard ize" - the grammar 
bothers me. 

MR. SHERMAN: Mr. Si lver, without detracting at a l l  from the i mpact of Mr. 
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Axworthy's proposal, if to say, "Where you turned it around would it satisfy you on 
g rammar the other spouse is jeopard izing the f inancial security of the household by 
gross and i rresponsible squanderi ng of commercial assets." 

MR. SILVER: By a gross and i rresponsib le squandering.  
MR. SHERMAN: Where the other spouse is jeopardizing the financial security of the 

household by g ross and i rresponsible squandering of commercial assets. 
MR. SILVER: Okay. 
MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: I just want to make sure that's acceptable before we conclude this, that 

where "d issipation" is used as an example in 23, we wi l l  essential ly express the same 
th ing.  We're basically def in ing' I mean, we do not have to use the word "diss ipation" per 
se . We're going to use this as wel l .  -( I nterjection)- Yes. Wel l  we' l l  come back then 
when we deal with the various clauses, but I suggest we might as well deal with it now so 
that we're clear on that. We're taking d issipation real ly out, we're really placing this as 
the situation .  

MR. SILVER: Wel l  that's true. Some of  the other sections that use the word 
"d issi pation" wi l l  have to be changed. 

MR. SPIVAK: The possib i l ity exists that you can use that as a straight def in it ion and 
then you don't have to worry about it. 

MR. SILVER: We can put it in  this section here. We can have it as a defin it ion. 
MR. SPIVAK: Dissipation for the purpose of . . .  
MR. SHERMAN: I nstead of saying . . .  d issipation, couldn't we say defin it ion of 

d issipation.  
MR. SPIVAK: For the purpose of this section. 
MR. SILVER: Yes, but I 'm not sure if d issipation is  mentioned only in  this Divis ion or 

only in  the Part or whether it's mentioned i n  other parts of the Act. I f  it's mentioned only 
in  this Section, then the defin ition would be contained on ly in this Section ,  but i f  it's 
mentioned elsewhere in the Part - ( I nterjection)- 36? However, it may be possible to 
refer to this by the clause number in  the other section rather than by mentioning the 
word "d issipation." 

MR. SPIVAK: Even if it was placed in  the defin it ion section, where would the concern 
be? it's not used with respect to the fami ly assets per se . Is d issipation used with family 
assets? 

MR. SILVER: No, probably not. 
MR. CHERNIACK: No. 
MR. SILVER: But I would have to look through the Act to make sure. lt probably isn't 

used anywhere. 
MR. CHERNIACK: We have the def in ition now and I th ink we can call it a defin ition so 

you wouldn't have to change all the other sections. 
MR. SILVER: You mean leave (e) as is and have a def in iton somewhere in  an 

appropriate place. 
MR. SPIVAK: Mr. Chairman, we have 1 (h) as the last defin it ion section and we could 

bri ng this in as 1 ( i ) .  
MR. SILVER: l t  would have to fol low alphabetical ly. 
MR. SPIVAK: Oh, I see. I 'm sorry. 
MR. SILVER: Have to fol low at (e) but that's no p roblem. 
MR. SPIVAK: Wel l ,  I can agree that we wil l  just agree to that and that can be changed 

although it has to be reworded. But I would l ike to, if I could,  get the defin it ion of 
d issipation . 

MR. SILVER: Wel l ,  if the concept is dealt with only i n  this Division, then it could be 
put in here. 36(2)? 

MR. CHERNIACK: it's in the enforcement as wel l .  
MR. SILVER: So it should g o  in  therefore in  Section 1 .  
MR. CHERNIACK: Mr. Chairman, I wonder if we can't agree o n  that? 
MR. CHAIRMAN: What? 
MR. CHERNIACK: That the defin it ion of "dissipation" go into Section 1 in the right 

alphabetical order and that Mr. Si lver now define that "dissipation" means, "jeopar
dizing the financial security ofthe household by gross and i rresponsib le squandering of 
commercial assets." Okay? Is that a l l  right? 

MR. SHERMAN: Dissipation means, jeopard izing the financial security of the 
household . . .  

MR. SILVER: Why not go back to the f irst plan to have a subsection under 1 9  saying 
something l i ke this, that a spouse who jeopardizes the financial security of the 
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household by g rossly and i rresponsibly squandering commercial assets - or 
someth ing l i ke that - is deemed to be d issipating commercial assets withi n  the 
mean ing of 1 9(e) . Then we don't have to worry about putt ing a defin it ion far away from 
this section where nobody wi l l  know what it refers to. 

MR. CHERNIACK: Wil l  that apply to 36 then? 
A MEMBER: Yes. 
MR. CHAIRMAN: Mr. Axworthy. 
MR. AXWORTHY: . . .  defin it ion part at the front of the Act and then any then made. 

other cross references could be 
MR. CHERNIACK: Mr. Chairman, I don't have any feel ing about it. I j ust l i ke to think 

that the person who is the ult imate author of this should have a say in  how it fits i nto the 
structure of the Act. 

MR. SILVER: But it's of no consequence to me. Either way it would work, both as a 
defin ition in Section 1 and as a separate subsection here. 

MR. CHERNIACK: I don't care enough to . . .  
MR. SPIVAK: I 'd opt for the defin it ion section. 
MR. SILVER: Pardon me? 
MR. SPIVAK: I would opt for the defin it ion section. 
MR. SILVER: I just thought that it might be a l ittle lengthy and cumbersome for a 

defin ition because we don't have complete sentences there . . .  wel l ,  I guess we do. But 
however, it wi l l  be a l l  right. We can work it out. 

MR. SPIVAK: But then if we're doing that, again as I have it here and as it's been read, 
I assume that is the def in it ion. 

MR. SILVER: More or less. Depending on minor changes to make it fit . What I would 
suggest is that you leave it with me unti l  tomorrow. I don't know if  you're i ntend ing to 
carry on very much longer tonight. Fi rst thing tomorrow morning I'll read it to you . 

MR. CHERNIACK: You want your signature, you want your name there some place. I 
th ink by the t ime we're through M r. Si lver w i l l  refuse to put h is  name to it, so it wi l l  be . . .  
-( lnterjection)-

MR. SPIVAK: Mr. Axworthy says, as a result of th is b i l l  in any case he intends to 
practice law. 

MR. CHAIRMAN: If we have then agreement on Section 1 9, perhaps we can come 
back to it tomorrow and continue with Section 20. M r. Axworthy. 

MR. AXWORTHY: Wel l ,  Mr. Chairman, I don't want to take this happy consensus and 
break it but I d id want to add an additional question in relation to Section 1 9  and that has 
to do with the appl ication of accounting and equal ization. The one th ing that did seem 
to be avoided was the right upon death for this kind of accounting to take place. So that 
half the assets would therefore be accounted and any other things that wou ld come 
under the normal testament or wi 1 1  would then be applied and that would be the q uestion 
I would raise at this stage. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chairman , the b i l l  does not go that far. The Law Reform 

Commission didn't go that far and I would be prepared to go that far if the Committee is 
prepared to go that far. I d idn't know that we were prepared to say that the standard 
marital reg ime may terminate on death, which means that the deceased person can 
d ispse seeiuss it and agree on it, I for one would be qu ite prepared to deal with it. Mr. 
Pawley I th ink just said the same thing. 

MR. AXWORTHY: The reason I brought it. . .  again going back to trying to establ ish 
some consistent principles to this and I try to avoid anomal ies, and it would seem to me 
that if a d issolution of a marriage takes place by a legal act, that is d ivorce or separation, 
then the wife or spouse has a right to half the assets. lt would seem to me, that the 
occasion of death is also an ending of that marriage and that the same principle should 
apply. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: This is real ly another matter. I just want to settle at (e) and then come 

back to that if I can. (e) , as it stands will remai n ;  1 9(2) wi l l  be introduced -
(I nterjection)- I'm sorry? - the onus clause wi l l  be introduced; and the defin it ion 
section wi l l  be brought forward and it wi l l  be introduced. That's agreed and the onus 
section as read by Mr. Si lver . . .  Are we goi ng to vote on it or is it understood that we 
voted on it? All  I 'm considering in  that part, un less . . .  and then in turn I would want to 
deal with Mr. Axworthy's point. 

MR. CHAIRMAN: Yes. if it's the wish of the Committee. we could move . . .  no, we 
can't. Mr. Axworthy is consideri ng 1 9. 
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MR. AXWORTHY: Yes, if my point was to carry through ahave to be an additional 
clause in  1 9(f) I guess. 

MR. PAWLEY: The concern we have j ust at this moment is the extent of any 
impl ications this could have on other leg islation. Now, if we could evaluate that, and as 
Mr. Cherniack has i ndicated we haven't caucused it, I th ink we would have to see what 
our caucus felt in connection with it. But the only difficu lty we have I th ink at the 
moment is just what would be al l  the legal impl ications of including death. Wou ld this 
proposal then supersede other Acts? - the Devolution of Estates Act for instance and 
Dower. This wou ld supersede those Acts. I 'm not saying that it would not be . . .  I th ink 
we'd need a l ittle time to consider this and review them. I must say that I was impressed 
by the suggestion that it should be i ncluded and I'd l i ke to hear what other Committee 
members, what their sentiments are. 

MR. AXWORTHY: Wel l ,  Mr. Chai rman, I don't want to make a large case of it because 
I agree that it may be someth ing that would warrant further thought, but it struck me 
going th rough it ,  and having l istened to the briefs, that we are talk ing about marriage is  
an equal partnersh ip,  and we are saying that on a separation or anything of that 
marriage, then each partner is subject to an equal sharing but we exclude anything in  
the marriage by death of  one of  the spouses and say then al l  those other Acts apply and 
it would seem to me that that breaks the concept or breaks the principle of equal 
sharing.  lt  would certain ly seem only the logical extension of that principle to carry it 
th rough and then any d isposition of the remain i ng 50 percent of the assets would 
become l iable to the other Acts and the other testament wi l ls that would be left. But I 
wou ld think that the equal sharing should apply in those cases if we're talking about 
what happens as a result of the equal partnership of people in a marriage. That's the only 
reason for bringing it up. I 'm not going to i nsist on it ton ight because it may mean that 
other g roups would want to th ink about that and come back to it. lt  may also be that it 
might be i ntroduced in another part of the b i l l  but I th ink that we should ,  before we pass 
this b i l l  from Committee, at least take a look at that issue very seriously and see if it 
should be included at this t ime. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chai rman, while Mr. Axworthy was speaking I g lanced 

through qu ickly a copy of the letter wh ich the Chairman of the Law Reform Corn m ission 
sent us, a copy of a letter sent to someone else entitled "Dear Ms." and I don't know who 
got that letter but it was a copy deal ing with this question. But al l  they deal with is the 
one side of the i mpact on the estate in  the event of the decease of the owne r of the asset. 
Then they point out The Dower Act, Devolution of Estates Act, Fami ly Testator's Act as 
being adequate. But they don't refer to the other side of it, which is I th ink what M r. 
Axworthy referred to and which I d id,  the possib i l ity of a spouse, let's say the wife, d ies 
without any assets in her name and by the mere assumption that the regime ends on her 
death she cou ld,  by wil l ,  leave her half, which she has not yet acqu i red but which by her 
death she is entitled to acqu i re, leave that by way of a wil l i n  which case The Dower Act 
wi l l  protect the owner of getting half of the half that she has got and then she could 
d ispose of let's say the quarter of the estate which would be free for her to deal with. I 
personally favour it but I ignored it in this d iscussion mainly because the Law Reform 
Commission didn't deal with it and the b i l l  was not drawn along those l i nes because our  
committee never dealt with i t .  If the committee is d isposed to deal with i t ,  that's fine, we'd 
have to go back to caucus. But there is no point un less the Conservative g roup is 
prepared to do it and it does introduce a new concept and as I said earl ier I was prepared 
to leave it for next year and deal with it in the interval .  l t  has ramifications. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman, to what extent would it affect the abi l ity of an 

individual to leave his estate i n  the manner that he so chooses? We know under The 
Dower Act he has to leave half to his wife as far as the marital home and al l  that, but i n  the 
commercial f ield I th ink there is a g reater degree of freedom than what would be 
available i f  we included the suggestion of Mr. Axworthy. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: In my opi nion the spouse who does not have the assets in  her 

name - and I say "her" name- if she is a survivi ng spouse then The DowerAct wi l l  g ive 
her what the standard marital regime would entitle her to get if there were no death. So 
that I th ink that what would pass to the wife, who has no assets, under The Dower Act 
would be the equ ivalent of what she would have received had she declared the 
termination of the marital reg ime the day before her husband died . 

But the concept that I th ink we're really developing is that if the person who would be 
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entitled to but didn't claim a separation of property dies, then if the marital regime ends 
on her death she cou ld, by her wi l l ,  dispose of a part of the asset that she wou ld have 
received had she exercised her right before death. That is, I bel ieve, what M r. Axworthy 
is talking about and which I favour and which I 'm sure we in the government caucus 
would be prepared to take back and review in caucus if there was any indication that it 
would receive a measure of support .  

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I'm just wondering, Mr. Chairman, in answer to Mr. Graham's 

question, and I 'd just l i ke some response, if I would be right or wrong in  this, that if the 
estate was for $1 00,000 and there was a $50,000 equal division and say the wife passed 
away, under this basis then she could I gather bequest$25,000 to somebody else which 
cou ld  create impl ications here. I 'm not sure whether I 'm right but if it was a business for 
instance it cou ld jeopardize the business, the commercial asset. I just wonder if I 'm 
wrong i n  that interpretation. If I 'm not then this could have potential impl ications that 
we'd want to take a longer time to look at. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chai rman, it's an interesting concept but I would have to say, I 

th ink I could say that our caucus wou ld want to look at it very carefu l ly. it's difficult 
enough to deal with some of the clauses of the amendments and the b i l l  that is before us 
right now at this stage of the session and I wou ld  not want to suggest to Mr. Axworthy or 
Mr. Chern iack that they should be entirely opt im istic about our speedy acceptance of 
the concept. I th ink we'd want to study it and we might find ourselves in the same 
position that Mr. Cherniack is i n .  He has obviously anticipated it and he has suggested 
he wants basica l ly to think about it for a whi le . . .  

MR. CHERNIACK: No, no, I want to . . . 
MR. SHERMAN: No, but I th ink Mr. Chern iack said earl ier that he had thought about 

it and decided it would be someth ing that he might leave and deal with a few months 
down the road. 

MR. CHERNIACK: Perforce. 
MR. SHERMAN: Perforce. lt does introduce a new concept that would have to be 

examined pretty carefu l ly by our caucus, I just want to make that point to help Mr .  
Chern iack and Mr. Axworthy at th is stage of the examination.  

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Mr. Chairman, I want to indicate very d i rectly that while at this point I 

thi nk a l l  of us are trying to make this b i l l  work, there are going to be absolutely 
horrendous problems with this b i l l  and the i l ications of it are severe as wel l  as the other 
b i l ls  that we are going to be deal ing with that are before us now. 

If we were not in an election year I th ink the government would have probably 
l istened to the advice of some and would have given themselves the opportunity to 
review the bi l ls  with more of the professionals who are involved in the field to try and 
overcome some of the very obvious d ifficulties that have been suggested and I bel ieve 
there are many more that have not been discussed. I th ink that the very nature of our 
procedu res prevent the adequate and proper and thorough d iscussion and investiga
tion and publ ic partici pation,  particularly by those who have a contribution to make as a 
result of thei r experience in the profession and train ing .  

I want to suggest that as we leave th is  b i l l  and go into fami ly maintenance we're going 
to be met with this in  a much more severe way and that sound judgment wou ld have said 
that we in  fact deal with this and come up with a comprehensive program but which is at 
least wel l  thought out and understands the impl ications of what we are doing. 

There has been an attempt on ou r part to try and make the bi l l  work as best it can but I 
don't want to in any leave any impression from my own point of view, and I th ink this has 
been expressed by the other members of the Conservative Party and others who are 
concerned, that i n  any way this is going to work The amendments that are going to be 
forthcoming next year wi l l  probably be more extensive than the b i l l  itself after this th ing 
starts. The impl ications, I th ink, are real ly not u nderstood and I th ink for us to start to 
deal in other areas without the knowledge - you know we've spent a period of t ime 
here; there has been a study that has been undertaken; there has been a draft b i l l  
presented but  the draft bi l l  does not really contain a lot  of  the recommendations and a 
lot of the thinking that was proposed by the Law Reform Commission or by the 
presentations that have been made. 

In the process of sifting through everything to be able to draw the legislation at this 
poi nt, and to understand its i mp l ications, I th ink one would have to say - you know the 
government is adopting this and I th ink adopting it because of its pecu l iar position but I 
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think greater caution should have been used and sti l l  can be used i n  deal ing with this.  I 
th ink the ult imate result would be a better bi l l  and a better result. 

Having said that it would seem to me if we are going to start in the other areas then we 
real ly have to g ive ourselves that opportunity and al low those people who are 
professionals to become involved and my sense of it, and I've had contact with them and 
they've been here, is that there their utter frustration of real ly being able to impress 
those who are responsible for the pol icy with . . .  

A MEMBER: Who? 
MR. SPIVAK: . . .  those who are responsible for the policy with the real ity of what is 

real ly taking place out there with respect to the kinds of things that are affected as a 
result of this b i l l ,  they've just simply thrown up thei r hands and accepted that it's going 
to be rammed through no matter what happens. 

MR. CHAIRMAN: Mr. Axworthy. 
MR. AXWORTHY: Mr. Chai rman, I did not want the occasion,  the sort of the kind of 

Cassandra-l i ke prophesies, that wasn't my point. I was j ust taking a look at the b i l l  and 
trying to carry it through to some log ical extension but I can see that there may be 
impl ications that may be thought out and it would be something that perhaps, if there's 
an opportunity for members of the committee to consider it over the sleeping hours ,  
then it should be done. I th ink  we are trying to pass a b i l l  that encompasses the principle 
of equal partnersh i p  in  marriage and I would think that that partnership,  I guess 
depending on one's degree of rel ig ious bel ief, sort of - death at least is the end of the 
temporal partnersh ip if  not the spi ritual and it would seem to me that this regime should 
equal ly apply and should not be - we shouldn't just look at one form of d isso lution. I 
can certain ly understand the quandary it places members i nto because it has not been 
d iscussed by committee or had representations on it. I sti l l  th ink it should be seriously 
looked at and if there is a way of resolving it now I'd l i ke to do it but i fwe can't, if it seems 
to be d ifficult, then I'm not going to hold the bi l l  up for that reason. 

MR. CHAIRMAN: Order please. The Chair has some procedu ral d i ff iculty here. We 
have reached 1 9(e) and there's been an ind ication that the amendment fol lowing is now 
ready. If  the members of the com mittee do not wish to pursue Mr. Axworthy's 
suggestion on 1 9  perhaps we can continue. Mr. Pawley. 

MR. PAWLEY: Maybe we could just g ive some thought to it over the night and before 
return i ng tomorrow morn ing - I  want to just say to M r. Spivak that I th in k  that some way 
or other he's been misinformed as to the effort and work that has gone into the b i l l  
before us .  He hasn't had the advantage of  sitt ing on the orig inal leg islative committee 
meeti ngs and I don't know how informed he is as to the Law Reform Commission 
hearings that have taken place. From his remarks I wou ld gather that he has not been 
wel l  i nformed in  this respect. We've gone through now three rounds of hearings and 
ton ight and the past two days we've been reaping the benefits of very extensive briefs to 
us from the very group of people that he refers to, the legal community, rather than they 
being frustrated they ought to . . .  And let me say to Mr. Spivak that I've heard from 
several of the lawyers that were most critical in thei r comments to us in  Committee, that 
they are impressed by the number of suggestions which we have accepted and are 
inserting i nto this legislation by way of amendment. And I th ink this has been the most 
worthwhi le  exercise. 

There have been Law Reform Commission hearings; there have been Legislative 
Committee hearings; there are these Committee hearings; there have been briefs; 
amendments that have been d istri buted in advance. We probably have received 
$1 00,000 worth of legal advice which has been very worthwhi le,  and from that we have 
made a number of changes, and we've been very very open, Mr. Spivak, throughout 
insofar as this bi l l  is concerned, and to the extent that we have not locked ourselves into 
a position and have l istened to a l l  the publ ic representations. I th ink we're proceedi ng 
along with a b i l l  which is really much improved for it al l ,  and I 'm afraid that M r. Spivak's 
been misinformed. 

MR. CHAIRMAN: 1 9(e)-pass? M r. Axworthy. 
MR. AXWORTHY: I just want to clear someth ing up. I d id make a wrong statement. I 

understand that representations to committee have been made concerni ng the 
appl ication u pon death and on those grounds I wou ld have wondered why that 
particu lar measure, you know, in  terms of consideration have not . . .  I th ink Mr. 
Chern iack said, "have not been considered ." lt wou ld seem to me representatios have 
been made on those grounds and I wou ld l i ke to know what the reason ing was in terms 
of not inc luding it consideri ng that it had been . . .  

MR. CHERNIACK: lt wasn't considered by the Law Reform Commission as far as I 
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could see. 
MR. AXWORTHY: Yes, by the Law Reform Commission. But it d id come up in  

hearings? 
MR. CHERNIACK: Yes, Mr.  Chairman. 
MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chairman, just in response to Mr. Axworthy and Mr. Chern iack 

again,  I wish to emphasize, I did not say that our caucus would not consider. it. 1 s imply 
said that I would caution them that we cou ldn't offer them any optimism with respect to 
it at the present time. 

I th ink that in all fai rness all members of the Committee and you yourself, Sir, would 
admit that we've had a considerable number of  amendments to consider in  a relatively 
short period of t ime, and this is a concept that was not contained in those amendments. 
it's going to be difficult, I suggest, to g ive it the caucus consideration that I'm sure it 
deserves. That was my only caveat on it. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Mr. Chairman, I want to make one remark. I appreciate the fact that this 

has been a cont inu ing matter for some years and I bel ieve that we are now fulfi l l i ng the 
legislative process for this bi l l  which is s imi lar to the legislative process that we've 
fulf i l led with respect to every b i l l '  in terms of scrutiny l ine by l ine. 

I recogn ize as wel l  that a number of amendments have come as a result of 
representation, but I want to suggest, in  spite of what the Attorney-General suggests 
and notwithstanding the fact that some have made representations here, I th ink that 
there are substantial numbers with in  the legal profession who are people who practice 
fami ly law, and who are involved on a daily basis, who real ly believe that to achieve the 
maximum result there should have been a postponement of this bi l l  and the opportunity 
for a much more thorough review; so that even what we're producing would be better 
than what we're producing; and would i n  fact at least g ive the benefitto the government 
of far more knowledge based on their experience than has been presented so far. And I 
th ink that that statement is a correct statement of the position of substantial numbers, 
many of whom have, one way or the other, been in contact with the government. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chai rman, it's obvious to me that Mr. Spivak is not aware of 

the presentations that were made by lawyers who practice fami ly law at these hearings. 
Apparently he's not aware that Myrna Bowman presented a brief on behalf of the 
subcommittee, the Fami ly Law Subcommittee of the Manitoba Bar and Mr. Spivak is 
apparently not aware that she made a number of suggestions. He may also be unaware 
that on behalf of that subsection, she urged that this b i l l  we're deal i ng with now should 
be passed with improvements. Also, I guess he's not aware that her recommendations 
on behalf of the committee were studied extensively and when I remember 
compl imenting Mr. Si lver on the work that had been done on the amendments, the 
comment was made by him or by one of the others there, that Ms. Bowman should get 
some credit too because, although she was not present at the draft ing, her suggestions 
were substantial ly accepted . 

So that it's wrong to leave the impression which Mr. Spivak seems to have, based I 
assume only on h is lack of knowledge of what we've gone through.  People l i ke Arthur 
Rich and Ms. Bowman and others, except tor a young lady named Miss Halparin ,  
seemed to be  quite wel l  satisfied with the  tact that they were giving us  a pretty good 
review of what was needed and which we used . Now if  there were lawyers who practise 
law who were not prepared to g ive us the benefit of thei r opin ions, then I can only 
deplore the tact that they didn't think it worthwhi le doing and that they were able to talk 
to others than the committee, such as the Chamber of Commerce, which didn't even 
have the courtesy to appear before us. 

MR. CHAIRMAN: Order please. Can I remind honourable members of the 
Committee that we do have a rule that remarks must be pertinent to the clause before 
the committee, not on general matters. 

1 9(e)-pass. Mr. Si lver would you read the proposed amendment, 1 9(2) . 
MR. SILVER: Oh, wel l ,  that has al ready been read and passed .  The onus provision, 

but I can . . .  
MR. CHAIRMAN: I don't recal l  it was passed. Would you read it again ,  please? 
MR. SILVER: Okay. 
Onus of Proof on Dissipation. 1 9(2) The onus of provi ng that a spouse is d issipating 

assets is upon the spouse alleging it .  
MR. CHAIRMAN: So moved by Mr. Chern iack. Is that agreed? (Agreed) And the 
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definition. 
MR. SILVER: And this also means that Section 1 9  becomes 1 9(1 ) .  And the defin ition 

of "dissipating commercial assets" will appear as Clause (d) of Subsection 1 and the 
remaining clauses as numbered wi l l  have to be changed accord ingly. And it will read as 
fol lows: "Dissipating commercial assets means, jeopardizing the financial security of a 
household by grossly and irresponsibly squanderi ng commercial assets. "  

MR. CHAIRMAN: Moved by Mr. Axworthy. Mr. Sherman. 
MR. SHERMAN: One minor point, Mr. Chai rman . Would that not be Clause (c) and 

wou ld Clause (c) not become (d)? 
MP.. SILVER: The reason for that is that there is another defin ition that I have yet to 

work out that wi l l  become Clause (c) and that's the defin ition of "disposition". So, 
alphabetically, that wou ld precede "d issipating". 

MR. CHAIRMAN: Moved by Mr .  Axworthy. Is that agreed? (Agreed) 
MR. SILVER: And I hope to have the defi nition of the wording of "disposition" 

tomorrow morning.  
MR. CHAIRMAN: 1 9(2)-pass; Section 1 9-pass. -( Interjection)- There is a later 

amendment to come before the committee deal ing with that. 
Section 20. Mr. Chern iack wou ld you read the amendment. it's 8 on Page 1 0. 
MR. CHERNIACK: I move THAT Section 20 of B i l l  61 be amended 
(a) by renumbering the section as subsection ( 1 ) ;  and 
(b) by striking out the word "service" in  the 1 st line of subsection (1 ) thereof and 

substituting therefor the word "servi ng"; and 
(c) by adding thereto, immediately after the section as renumbered, the following 

subsection:  
Transfer of asset in  l ieu of payment. 
20(2) In l ieu of a payment or part of a payment under subsection (1  ), a spouse may 
with the consent of the other spouse or, in  the absence of that consent, u pon the order of 
a judge made under Section 33, transfer, convey or del iver to the other spouse an asset 
in a form other than that of money but having a value equivalent to the amount of the 
payment or the part of the payment. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: . . .  suggesting that if there is an appl ication in 1 9(e) and they are not 

obl igated, but a notice given under 1 9(e), that there is an automatic requ i rement for 
payment. 

MR. CHERNIACK: Mr. Chairman, I th ink it's in  plain English, it says that the spouses 
shal l have an accounting and upon completion shal l pay to the other and the proposed 
new subsection 2 takes care of the possib i l ity that rather than payment there should be 
an equivalent other than money and that is what was expected. Now what fol lows after 
that, as I understand it, is that if that is not done then under the enforcement part of the 
b i l l  the court wi l l  do it. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Let's go back to 1 7. Under 17 a spouse can give notice to the other 

spouse that they want an accounting and equal ization because of 1 9(e) , because there's 
al leged dissipation. All right? Under 20 you're saying that that notice having been done 
and the accounting and equal ization information being suppl ied, the wife is 
immediately entitled to that 50 percent at that point. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chairman, you know, I th ink we keep coming back to Mr. 

Spivak's impression, that you have to run to court right away. The law sets out what are 
the rights of the parties and if those rights are not exercised and recognized, then you go 
to court. I didn't draw these sections but they make sense to me. They set out what the 
intent is ,  what is expected of a spouse to comply with the intent and then, if it is not done, 
there is a section that deals with enforcement. Now I can't th ink of laws and I don't know 
them that wel l ,  that don't provide what the right is, what the remedy is, and the 
procedu re to be fol lowed. 

MR. CHAIRMAN: Mr. Johnston. 
MR. F. JOHNSTON: Mr. Chairman, on the point of trying to get this straight, I wou ld  

l i ke  to  say to  Mr .  Cherniack: When we were talking about section (e) awhi le  ago you 
were arguing that it was an accounting that was avai lable to a spouse on the basis that it 
might hold marriages together. The accounting can be held and after they know the 
assets that doesn't mean to say they have to separate. But I read 20 as saying that after 
the accounting the money must be paid out. I don't necessari ly see them parting the 
waves, but if they don't separate, because of an accounting - which is possible but I 
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must say I don't th ink it's al l  that possible. But if they have an accounting and the wife 
says "Wel l ,  I'm satisfied that you weren't sq uandering ,"  and he says, "Wel l  I forgive you 
for forcing me into this," and they stay together, I read 20 as saying i f  they have an 
accounting, the money has to be paid .  That worries me. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: I go back to 1 7  and i f  we use the word "accounting" and d idn't use 

the corol lary word which 17 says, accounting and equal ization, then it was on ly an 
abbreviation that was used because we are talking here about sharing. We're not talk ing 
about accounting, we're talk ing about sharing,  which means an accounting and an 
equal ization. 

Now Mr. Johnston said that she said she wants to know what's going on;  he gives her 
a report; she says, "Oh, then you real ly weren't d issipating,"  and they kiss and make up. 
Wel l ,  then of course, at that stage the proceed ing stops but i f  they don't kiss and make 
up and she rel ieves the notice, she waives the consequence of the notice, then there is 
provision for an accounting to take place and an equal ization, wh ich accord ing to this 
means payment or under subsection 2 the equ ivalent. 

Now what this means to me is if they own bonds, then the wife would have a right to 
say, "Reg ister them in both our names," and if it's an apartment block, she would say, 
"Register it in both our names;" or i f  it's shares in a business, she would say, "Register it 
in both ou r names." And he might do that, or he might say, "No, I am not d issipating," or 
any of the other reasons. And in that case, if she sti l l  wants to assert her rights, she then 
goes to court and she says, "My husband was dissipating and I gave h im notice." So the 
cou rt then says, "You al lege that he's d issipat ing.  The onus is on you to satisfy the court 
that he was d issipating." And then she proceeds and succeeds in satisfying. Then the 
court says, "All right, since he did not equal ize with you then we wi l l  do i t  for you."  And 
that does not mean necessari ly payment because the subsection that's brought in  is to 
take care of the transfer of the equivalent. And to me al l  this is a logical sequence. 

MR. CHAIRMAN: Mr. Johnston. 
MR. F. JOHNSTON: No, I can't see it as a . . .  What we're saying here is then,  if the 

squanderi ng - as we just put it i n  the amendments - is proven and there is an 
accounting . . .  

MR. SHERMAN: And that's the end of it. 
MR. F. JOHNSTON: Wel l ,  you're saying that they could be l iv ing together as they 

were before but the business is spl it in half. 
MR. CHERNIACK: No. it's owned equal ly. That's right. They each own an equal 

interest in it. 
MR. F. JOHNSTON: Wel l ,  why can't they go back to the way they were l iv ing before. 
MR. CHERNIACK: Wel l ,  of course they can ,  if they want to. lt says she shall  pay. 
MR. F. JOHNSTON: . . .  on completion of the accounting,  each shal l  pay the other. 
MR. CHERNIACK: Mr. Chairman, I am stopping my lectures in law. it's seems to me 

that we a l l  know that b i laterally you can arrive at any agreement. 
MR. CHAIRMAN: Order please. I have just been informed that we are runn ing out of 

master tape. If the committee can recess for a couple of m inutes, and get it changed . 
A MEMBER: I wou ld suggest, Mr. Chai rman, that maybe we should rise after we 

finish with this Motion. I was hoping that we could f in ish with this Motion before we 
leave Section 2 1 .  

MR. CHAIRMAN: Now proceed, Mr. Cherniack. 
MR. CHERNIACK: Wel l ,  Mr. Chairman, if there's a d isposition to rise, I wou ld n't want 

to fight it but if we can f inish 20, that's also fine. 
MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Wel l  I wasn't going to speak to that point, Mr. , unless it is 

unacceptable Chairman, but I th ink to members, it would seem to be reasonable to 
complete this Motion, because there wi l l  be considerable discussion on 21 and that 
starts a new motion and I th ink the Attorney-General felt we could pick that up starting 
tomorrow. 

But on this point I must say that I th ink Mr. Spivak has raised a very val id point for at 
least those of us who are not as fami l iar with the appl ication of legal word ing as Mr .  
Chern iack is .  There is no ind ication here that accounting and equal ization can be 
separated . Mr. Chern iack seems to feel that accounting and equal ization are two parts 
of the same activity and if that's the case then it certain ly puts a different cast on what 
wou ld be done under 1 9(e) . In  1 9(1 ) (a) ,  (b) ,  (c) and (d) you're deal i ng with a marriage 
that is in the process of dissol ution or an arrangement that is in the process of 
dissolution and people of course would want the pay-out. But in 1 9(e) we're deal ing with 
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one that, in Mr. Chern iack's own words, might be salvageable and that being the case i t  
would seem that that purpose is defeated by any formal pay-out of amounts to bring 
asset sharing up to an equal leve l .  Once that step is taken I suggest the marriage is then 
in  the process of being dissolved, the arrangement is in  the process of being d issolved 
and it goes without saying that the bus iness may wel l  have to be d issolved . lt turns on 
that precise word ing, "upon completion of the accounting each shal l  pay." If it were to 
read, "upon completion of the accounting and equal ization," that might satisfy us on 
this point. But su rely there's a difference between an "accounting" and an "accou nting 
and equal ization." 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHEIACK: Mr. Chairman, if there's a possib i l ity that we're just not understan

ding each other it would be better to try and understand each other. I thought there was 
a disagreement here. Mr. Sherman seemed to say that an accounting followed by an 
equal ization is acceptable. Is that not the case? 

MR. SHERMAN: No. 
MR. CHERNIACK: Well all right then. 
MR. SHERMAN: Wel l  that is what I said butthat isn't the case i n the way that clause is 

written. 
MR. CHERNIACK: The way I understand this clause is that there has to be an 

accounting in order to know how m uch equal ization takes place. The accounting 
includes a statement of the assets held by each. 

MR. SHERMAN: Yes. 
MR. CHERNIACK: So that they wou ld be thrown i nto the one pot so that one could 

d ivide it in  half for calculation purposes and then determine the amount that each is 
entitled to. Now fi rst we start with the fact that any two people can, by agreement, 
change or stop the procedu re that takes place here. We even have provision for bi lateral 
opting out. We know that. -(Interjection)- What? 

MR. SPIVAK: Thei r agreement can but not thei r conduct. 
MR. CHERNIACK: All right. So we start here with a spouse al leging something and 

saying I want an accounting. The husband can refuse to g ive an accounting and then 
she has to go to cou rt. The husband can g ive an accounting and she can then say, 
"Thank you, I 'm satisfied," or she can say, "Okay I want equal ization now." He can g ive 
her an equal ization or he can refuse to g ive her an equal ization. If he refuses to g ive her 
an equal ization she can accept his refusal or she could take h im to court. When she 
takes h im to court then she sti l l  has to prove d issipation or the other grounds and if the 
cou rt ag rees that it's proven then the court can order an equal ization. Now this is sti l l  a 
money argument or an asset argument. 

Now in the case of a business which operates as a grocery store, or a business that 
operates as runn ing apartment blocks, or a business that operates as a real estate 
agency, or I don't know what other kinds of businesses, the business can sti l l  be owned 
equally and they can sti l l  be cohabit ing, but at least the wife has acqu ired the security of 
knowing that the financial stabi l ity of the family is being secured at least to the extent 
that half of it is in her contro l .  They can sti l l  continue to l ive together or they can refuse 
to. The decision to do someth ing together is one that has to be bi laterally arrived at. 
When there is no agreement then the law here is the one under which the decision wi l l  be 
made. Now I ,  for one, understand that that is what this is and I would l ike to know from 
Mr. Si lver or Mr. Goodman if I'm wrong and i f  I'm right I frankly don't understand the 
problem. - (Interjection)- By all means. 

MR. GRAHAM: If the one spouse i nsists on an equal ization and the other spouse 
says no and they have to go to court, in the court is it possible that the cou rt would 
decide that it might  jeopardize the commercial asset if that equal ization was forced at 
that ti me? 

MR. CHERNIACK: I 'm very glad Mr. Graham asked me that question because I know 
we are going to be coming to Section No. 35 which provides exactly that, where the 
cou rt can say yes, she is entitled to an equal ization but the payment or the transfer is 
delayed for whatever period of time the cou rt th i nks it should be. l th ink the court would 
then provide that it can't be further d issipated, he wou ld put  a stop on i t .  But  35 is the 
section which is designed to prevent - I  mean nobody wants a business to be smashed, 
it's to nobody's advantage and therefore the court is g iven that right. 

MR. GRAHAM: I have no problem. 
MR. CHERNIACK: Thank you. 
MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: M r. Chairman, I understand and I bel ieve we all understand what 
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people can do. Mr. Chern iack has told us what one or the other of the spouses can do. 
What we're concerned with here is what the section says they shall  do and that's q uite a 
different th ing.  Is Mr. Cherniack tel l ing me that accounting and equal ization are one and 
the same action or are they two separate actions? 

MR. CHERNIACK: One precedes the other of necessity. By logic, by any 
consequence, you have to have an accounting before you can have an equal ization. 

MR. SHERMAN: But can you have an accounting and not have an equalization? 
MR. CHERNICAK: I f  the parties don't requ i re an equal ization, of course. Mr. 

Chairman, I am not an expert in  writ ing laws, but I am i nterpreting what is the i ntent, that 
if Mr. Si lver says that what I have described is not possib le, then by all means he has got 
to rewrite it. 

MR. SHERMAN: I am not an expert in writi ng laws but I th ink I can read Eng l ish,  and 
what the Engl ish says here is that "upon completion of the accounting", and Mr. 
Chern iack has just now told me you can have an accounting without an equal ization. l t  
has two separate steps. 

MR. CHERNIACK: lt is not requ i red. 
MR. SHERMAN: But it says here in this clause, Mr. Chairman, "upon completion of 

the accounting each shall pay to the other", so that means that under (e) a spouse can 
go on the grounds of dissipation for an accounting, and once that accounting is 
completed each shal l pay to the other such amount as the accounting shows to be 
necessary to give them equal shares. 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: The reason why the word "shal l"  is used is that we have to provide a 

basis for possible court action. If we said only "may", then it wou ld mean that the spouse 
is g iven d iscretion to do as he wishes, and if he doesn't wish to do as the other spouse 
wants h im to do, she can't take h im to court for it. But if we say "shal l  do so", then i f  he 
refuses and they can't come to any agreement, then the other spouse can take him to 
cou rt and say that he is in breach of this Section. 

MR. CHEIACK: May I ask Mr. Si lver, does the word "shal l"  mean that regardless of 
whether or not a wife wishes h im to, he m ust equal ize the assets even though the wife 
says I'm satisifed with the statement. I no longer requ i re an equal ization. That's the 
interpretation Mr. Sherman is g iving it, do you ag ree with that? 

MR. SILVER: No, I don't. 
MR. SHERMAN: That may not be the i nterpretation M r. S i lver is giving it, but that is 

the i nterpretation that the Engl ish language gives it. I f  this clause said, "in accordance 
with this Division and, where an equal ization is requested, upon completion of the 
accounting each shall  pay . . . .  " etc., it would do what Mr. Chern iack says it would do 
without creating the damage that we say the existing clause wi l l  create. If  it said that 
where . . .  

MR. CHERNIACK: I don't th ink we should pay m uch for that legal advice. 
MR. SHERMAN: . . . an equal ization is requested upon completion of the 

accounting" each shal l  do this. But to just state baldly that "upon completion of the 
accounting each shal l pay", I suggest, Sir, is plainly comprehensible in the form i n  
which i t  is written. l t  means what i t  says the way i t  is written. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Let me, you know, Mr. Cherniack is sort of being a l i tt le bit sarcastic. 

Now maybe he is a l ittle bit t ired, but maybe at this point he should have some sleep, it 
may i mprove his d isposition. 

But, Mr. Chairman, I wanted to say something - on the basis of this Act as i t  is now 
developed with the amendments, a wife can serve notice of dissipation on a spouse, on 
the basis of that there is an obl igation for an accounting in equal ization which he may 
very wel l  provide, on the basis of that he shal l then pay her such accounts, to g ive her the 
equal share. Now at that point if he does not g ive her her equal share, she can apply to 
the court for her equal share without having to prove dissipation at al l .  She appl ies on 
20. The accounting having been g iven to the spouse, notice having been served, the 
accounting having been g iven, she is entitled to her equal share. 

MR. CHERNIACK: I 'm going to ask the Law Society to . . .  
MR. SPIVAK: Wel l ,  tel l  me where I am so wrong? You know, it is not as if this 

government has introduced legislation that has been val id ,  as such it hasn't been 
chal lenged. 

MR. CHERNIACK: lt is not as if Mr. Spivak's contributions in  the legal side have been 
that helpfu l .  

MR. SPIVAK: Wel l  again,  Mr. Chairman, I again say that a spouse can serve notice 
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al leg ing dissipation, as a result  of that the husband gives an accounting, and as a result  
of the accounting the wife then says I 'm entitled to have that half  and can ask for the half 
based on 20, rather than having to prove h i m  d issipation. 

MR. CHERNIACK: I n  al l apparent friend l iness, may I ask Mr. Spivak if he bel ieves 
that a court when approached to enforce that equal ization wi l l  then proceed to order the 
husband to equal ize it only on the basis of Section 20 without considering the 
al legations in  1 9. Is that his bel ief? 

MR. SPIVAK: My belief is that the court wi l l  look at the legislation and the word ing of 
the legislation and wi l l  i nterpret that, and wi l l  deal with that, not with the overal l  i n tent, 
but with the actual word ing that they are deal ing with, the applications made in  20. Yes, I 
bel ieve they can. 

MR. CHERNIACK: So Mr. Spivak bel ieves that when the wife goes to the court and 
asks the cou rt to rule, that there shall be an equal ization, that for that occasion the court 
w i l l  say, "Wel l ,  once the husband gave h is statement then he is bound to do it and we wi l l  
order h im to do it without enqu i ring into the justification for  her  appl ication". 

MR. CHAIRMAN: Thank you. Mr. Johnston.  
MR. CHERNIACK: Do our lawyers here agree with that, M r. Chairman? 
MR. SILVER: That possib i l ity exists, yes. 
MR. F. JOHNSTON: Mr. Chai rman , I th ink one of the problems with this 1 9  and 20, 

even with our amendments, is that (a), (b),  (c), and (d) of 1 9  a l l  really say you have qu it 
separation agreement, separation,  l iv ing apart for six months, decree of absolute 
d ivorce. (e) is the one that throws the thing out of whack. (e) is the one that throws it out 
of whack. So, you know, 20 as far as (a), (b) ,  (c) and (d) are concerned as far as I see are 
fine, but 20, the way it is written with (e) , is not good. 

MR. SPIVAK: Wel l ,  M r. Chairman, I want to make a point. Neither the words nor the 
actions of Mr. Chern iack, or the sort of suggestions, are going to int imidate me with 
respect to this. I believe that this i nterpretation can be placed and I bel ieve that there 
wou ld be lawyers that would support that position .  The th ing that I have been trying to 
avoid from the beg inn ing is the frivolous actions that can be taken by a spouse with 
respect to the commercial assets, which was never really the intention with respect to 
the B i l l ,  and which I th ink  have got to be considered and protected.  Therefore, I th ink the 
word i ng has to be considered , and a change has to take place. 

MR. SILVER: I don't know, what was the question d i rected to me? What was that 
question? I didn't hear. 

MR. CHAIRMAN: Mr. Spivak, I wonder if you would make that point again.  M r. Si lver 
d idn't get it. 

MR. SPIVAK: Well ,  my point being again that I th i n k  that that situation can arise, than 
an appl ication could be made under 20 based on notice that has been fi led on the basis 
of d issipation, the husband accepti ng that the notice has been g iven and in fact 
providing the accounting, at which point she wi l l  be entitled, the spouse wi l l  be entitled, 
to have the equal share either transferred or payment made. 

MR. SILVER: Wel l ,  I wou ld say if the court is able to find that the notice served on the 
ground of dissipation was accepted by the spouse in  such a way that he has waived, he 
can be estopped, he has estopped h imself from raising the issue of dissipation later. I n  
other words, i f  the court f inds that h e  admitted to the al legation of d iss ipation,  then I 
thin k  this would be a fact that the court wou ld not have to adjudicate on again .  But, if 
however the spouse said ,  "You are giving me a notice on this basis. Okay. I don't want to 
ag ree with that ground. I 'm not admitting that I am d issipating assets, but let's not fight 
about it. I don't mind having an accounting and giving you an equal ization. But if we 
have to go to Court later, I reserve the right to raise this issue." If  he does it that way, then 
he can't. So it is a question of evidence I wou ld  say. 

MR. SPIVAK: Yes, but the normal course would be . . .  Wel l ,  the husband would say, 
"Al l right, f ine. Here is the accounting".  And he would provide the i nformation without 
any acknowledgement or denial with respect to the q uestion of d issipation, and on the 
basis of having provided the accounting,  then I th i n k  he would be entitled to her 50 
percent at this stage. 

MR. SILVER: But, I don't understand what the bearing of all that is . . .  or is it just 
academic? 

MR. SPIVAK: No, it is not academic because I th i n k  you are not deal ing in real 
situations and you know you are not talking about what really wi l l  happen with respect 
to husband and wives and those who are involved in businesses and professions, where, 
in fact, a wife has a means of trying to harrass or trying to achieve an objective, wi l l ,  i n  
fact, use that particular clause. And a l l  I ' m  suggesting is, that there has t o  b e  some way 
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that the right comes as a result of a court action with respect to the pay-out, not as a 
result simply of h is acquiescing in the f irst stage with respect to accounting whether he 
admits it or  not,  because in  many cases they would just do it .  In some cases they wi l l  do i t  
for the s imple reason that they do not want any publ ic disclosure of thei r position. 

MR. SILVER: I don't understand your  q uestion, if that's what it is. I 'm sorry. 
MR. SPIVAK: Wel l ,  I'm saying that a husband who compl ies with the request and 

provides an accounting can now then be asked for the d istribution or the payment of t he 
half of the accounti ng, of the information that's been suppl ied, and at that stage the 
issue of d issipation has disappeared completely, just simply because he has in fact 
provided the accounting.  

MR. SILVER: Wel l ,  okay, I 've g iven you my opin ion on that. I say it's a matter of 
evidence and it depends on the case. l t  is possible that what you're saying . . . .  

MR. SPIVAK: Yes. Wel l ,  i t  is poss ible.  I th ink it's q u ite l ikely. 
MR. SILVER: Yes, sure, I agree. 
MR. SPIVAK: I th ink we should change that to ensure that at least the q uestion of 

dissipation sti l l  has to be proved , notwithstanding the fact that the husband has in  fact 
compl ied with the request and provided the accounting. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: I just wanted to ask Mr. Si lver to look at Mr. Sherman's suggestion 

to see whether he sees anythi ng wrong with it' I don't. I don't see that it's a necessity and 
I see noth ing wrong with it .  

MR. CHAIRMAN: Mr. Johnston . 
MR. F. JOHNSTON: Mr. Chairman, I know they would probably go to cou rt to argue 

it, but I can't see where the judge would have any other decision to make but to pay it if 
he reads that legislat ion. I mean Mr. Si lver has mentioned evidence and I certai n ly 
respect h is opin ion, but I don't know why there is even . . .  there might be a l l  k inds of 
evidence, but if you complete the accounting . . .  lt says, "Each shall pay to the other 
such amount." I don't know what other way the judge could i nterpret it. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Maybe the recommendation that should be made would be, that at the 

end of 20 there would be a sentence which would relate to (e) and simply say - because 
it doesn't in the other cases that stands - where it relates to (e) that in any appl ication to 
the court the issue or the question of d issipation has to be determined. 

I mean the fact that there's a compl iance with an accounting should not in itself g ive 
that right. The al legations of dissipation m ust and should be proved if there is in fact a 
court appl ication.  That's al l  I 'm saying. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman , I bel ieve Mr. Sherman put forward a suggestion for a 

possible amendment which I bel ieve would solve most of the problem that has arisen 
here, if it is acceptable to legal counsel. 

MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: I just want to say th is, Mr. Chai rman. I don't th ink there is any 

disagreement about the intent. I do find that Mr. Spivak and now Mr. Johnston are giving 
legal opin ions. I admit I 've been g iving legal opin ions, but in  the end I want to defer to the 
person or persons who are responsible for drafting the legislation, and I want to respect 
the opinion of those people, that if what they say is the correct interpretation the way we 
agree it ought to be then I don't want to get i nto an argument about the words. Now they 
do. I just understand what we're talking about. I don't th ink there is d isagreement; I don't 
want to start practising law. I don't get paid for that; I don't demand competence. 

Now Mr. Johnston and Mr. Spivak are saying, wel l ,  that's the way they read it and 
that's wrong.  So I would have to defer and say if Mr. Si lver f inds he can reword it to 
restate what we think is right in a different way, okay. And if he says that this is the 
correct way and satisfactory then frankly, Mr. Chairman, I wil l  vote in  support of 
whatever Mr. Si lver says is r ight after this kind of a d iscussion, and I don't care what it is .  

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Wel l ,  I was going to say something along the same l ines, that certainly 

if what Mr. Sherman has proposed does no harm to the intent of t he paragraph and only 
clarifies the paragraph, then I have no difficu lty. But I don't feel that it 's right for us to 
impose a drafting - because that's real ly what we are doing - a draft ing change upon 
. . .  and neither Mr. Goodman nor M r. Si lver feel that it is necessary and i n  fact feel it  
would be I gather, counter-productive . .  

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: Mr. Si lver, though ,  has acknowledged that the situation that I have 
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brought forward cou ld occur and the judg ment could be made on that basis and for that 
reason' I th ink that maybe there should be some consideration of tighten ing it up.  
Because a l l  I 'm simply saying is that the notice which is served on the d issipation part 
and the accounting that's given without any acknowledgement of acceptance of that, 
should not al low for an automatic right un less the question of d issipation is proved. 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: Wel l ,  this is not a matter of draft ing, it's a matter of policy. But the f irst 

th ing that has to be decided is whether, as a matter of pol icy, the Committee wants that 
situation. When you decide what the policy is, I wi l l  of course be very pleased to d raft u p  
something.  If  the present section does not accord with that, then I w i l l  change it. 

MR. CHAIRMAN: Mr. Spivak. 
MR. SPIVAK: But I th ink what I 'm saying really is the pol icy. I th ink the i ntention is 

that if there's an issue of d issipation raised and an accounting is given, that in any court 
case that would take place that the question of dissipation has to be proved that it's been 
al leged . That's the basis on which the accounting has been made, not just the 
accounting itself. 

Now if that's not included in the word ing here, and I th ink that's the case, then I think  
at least you should agreement on that, and  then maybe the changes that I 'm talking 
about may be forthcoming. 

MR. CHAIRMAN: Mr. Si lver. 
MR. SILVER: No, that is indeed not i ncluded and was not i ntended to be included i n  

this section, and any change would have t o  fol low a change i n  policy, i t  seems t o  me. 
MR. SPIVAK: Wel l ,  then I 'd l i ke to know what the policy is then? 
MR. CHAIRMAN: Mr. Chern iack. 
MR. CHERNIACK: Wel l ,  Mr. Chai rman, I visual ize, as I 've said many times a lready 

with in  the last half hour, that there could be an accounting and there cou ld be a waiver 
of the equal ization . Mr. Spivak is now rais ing a point which . . .  I suppose what he 
means is that the giving of an accounting shall not be assumed to be an 
acknowledgement of the circumstances set out in the notice as being correct, that 
seems to be what he's saying.  And Mr. Si lver seems to think that that's a pol icy decision . 
Is that it? 

MR. SILVER: Yes. I say the way it is now a l l  we have to do is fol low conventional rules 
of evidence. But what Mr. Spivak is suggesting would i nvolve chang ing those rules of 
evidence and saying that, no matter how a spouse accepts the notice, even if he says to 
the wife . . .  

MR. CHERNIACK: " I 'm gu i lty." 
MR. SILVER: You know,"l don't want to fight with you, but i f  th is ever gets to court I 

want you to remember that I 'm going to raise this issue and I 'm going to deny a 
d issipation of assets." Mr. Spivak suggests that even when a h usband says that. . .  no, 
no, no, I 'm sorry, it's the other way around. If he doesn't say that and there's no problem 
and the spouse accepts the notice and they go along with the accounting and 
everything else and somewhere in  between there is a problem and they go to court, then 
the issue of d issipation - What do you want to say - is automatically raised? 

MR. SPIVAK: Yes. AI I I'm saying and that's the on ly case where it would apply, is that 
where a dissipation has been al leged and the notice has been g iven on that basis and the 
accounting is forthcoming and an order then is requested from the court for the equal 
share - the accounting having been made - the dissipation sti l l  has to be proved. That 
was the basis on which the accounting was g iven. 

MR. CHAIRMAN: Mr. Chern iack. 
MR. CHERNIACK: M r. Chairman, I can visual ize the d ifferent approach.  I could 

visual ize a statement which need not be i n  this section, but could be in  th is section, that 
the having of an accounting between the parties is not presu med to be an acceptance of 
the causes set out in 1 9. 

Now, could Mr. Si lver look at that and see whether that would not possibly make it 
possible for every so often for two spouses to say, "Wel l ,  let's see where we stand with 
each other. Let's measu re it up and see how we are." And the fact that they do that 
should not be assumed to have anything else. I wonder if Mr. Si lver could th ink about 
that and if he wants to th ink of it overnight, I'm prepared to stay here as long as the other 
members of the Committee but I don't see the need to, real ly. 

MR. CHAIRMAN: On that point, I wonder if members would be prepared to leave this 
unti l  tomorrow. Mr. Johnston.  

MR. F. JOHNSTON: One thought and I 'm not trying to g ive law, Mr. Chern iack. I 'm 
speaking of a person who is a practical person for qu ite awhi le  in municipal and i n  

689 



...,IIW IIW IIV'I J I ·'-'�WIUIIIVI I� U I I W  "' I W11ij0 1  ill 

Wednesday, June 1 5, 1 977 

politics and when I see the word "shal l" ,  can I j ust say that if this notice is served and he 
says, "Come down to the office. My accountant is there and you can have the whole bit." 
- now, once that's done, the accounting,  it says it's done and they're happy. But if it 
says, "Upon a completion of accounting each shall pay." - now I don't think that that's 
real ly what we want. 

MR. SILVER: That's it. 
MR. CHERNIACK: Wel l ,  it's a draftsmansh i p  th ing .  I th ink we ought to leave it and 

ask Mr. Si lver to th ink  about the drafti ng.  
MR. CHAIRMAN: Committee rise and report. Do you want to rise? 
MR. CHERNIACK: Do you want to rise? You don't want to rise. 
A MEMBER: Wel l ,  do whatever you want. Rise. 
MR. CHERNIACK: Yes. Committee rise. 
MR. CHAIRMAN: Committee rise. 
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