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Statutory Regulations and Orders
Wednesday, June 15, 1977

TIME: 8:00 p.m.
CHAIRMAN, Mr. D. James Walding

MR. CHAIRMAN: Order please. We have a quorum gentlemen. The Committee will come to order.
It seems to be the disposition of the Committee to maybe takePartlll at this time. It'sonpages 16 and
17 and if there are any questions of Mr. Lamont by members of the Committee. . . Are there any
questions of Mr. Lamont on this part?

MR. SHERMAN: Not on 31(1), Mr. Chairman, but there are in the section further on unless
somebody else has questions on 31(1) and (2) and the early ones. | have a question on 31(5).

MR. CHAIRMAN: Go ahead.

MR. CHERNIACK: Well, did we pass (1), (2), (3), (4)?

MR. CHAIRMAN: No, it was my understanding that we would look atthe whole section, discuss it
generally before we got down to clause by clause. Mr. Sherman.

MR. SHERMAN: | have a question, Mr. Chairman, on 31(5) and in fact it involves 31(6) as well. My
question is: the way thisis drafted canaspousenotphonein andin effectoustathird party orremove
a third party from his or her status as a joint tenant on the title. 31(6) would indicate that one spouse
can take this kind of action alone and that gives rise to the question in my mind.

MR. LAMONT: | don't agree with that interpretation of 31(5). It says a request executed by both
the spouse who is registered as owner of the land and the spouse who is entitled under Part | to be
registered as the owner of an interest in the land. This is the request, so ithas to be executed by both
parties. Now, later on there is a provision for going to a judge if one party unilaterally wants to
become registered owners. Supposing they're at odds or for some reason they don’t agree, then the
unregistered spouse can go before a judge and getan order which can then be filed and we’ll make
the endorsement then or issue a new title.

MR. SHERMAN: Well, it seemed to us that that was a possibility under 31(5) and (6) and the same
problem also exists according to my notes on 31(7) (a) and (b).

MR. CHERNIACK: Mr. Chairman, | really don’t understand Mr. Sherman, but maybe it doesn't
matter. If Mr. Lamont is answering him it’s okay. | don’t understand why he thinks thatit could be a
unilateral act without notice or knowledge of the registered owner.

MR. LAMONT: The initial request has to be signed by both parties under Section 31(5). Now
under Section 31(6) one party can go to a judge and say, “My wife doesn’t want me to bejoint owner
but this is the marital home and I'm entitled to be and would you give me an order.” And that can be
filed.

Now, under 31(7) if they come in with a mortgage, there will be an affidavit with the mortgage
saying this is the marital home. The mortgage also will be executed by both parties as being entitled
to be the registered owners of the land, one being the registered owner and the otherbeing entitled to
be. We will then make an endorsement on the Certificate of Title showing them as joint tenants and
not as tenants in common oras owner of an undivided one-halfinterestasthe case may be. We'llthen
proceed to register the mortgage. Thereafter they will then be registered owners, so they have three
ways of going about it. They can file a request which they both execute. They cangetajudge’s order
which one person can apply for unilaterally, or they can registeradocument, the most common one
would be a mortgage, then they would become registered as owners as joint tenants. The same thing
would apply if they were going to transfer the land out of their joint names. The endorsement would
go on the title and then the transfer from the two of them as joint tenants would go to the purchaser.

MR. SHERMAN: | understand theintent, Mr. Chairman, and | don’t question the intent, butitwasa
question of drafting . Our legal advice in examination of the clauses with our legal advisors raised the
question of drafting as to whether it was drafted properly to convey thatintent or whether it leftopen
the opportunity for a spouse to take the kind of action that I've suggested. Unfortuantely | don’t have
that legal advice with me at the present time and if Mr. Lamont assures us that their draftingis air-tight
then | wouldn’t want to pursue the thing to any great length.

MR. CHAIRMAN: Do you have further questions, Mr. Sherman?

MR. SHERMAN: No, that was all | had on that section, Mr. Chairman, thank you.

MR. CHAIRMAN: If there are no further questions then on Part lll, perhaps now that Mr. Silver’s
here we can go back to 5(4). (Inaudible) Would you use the microphone, Mr. Johnston, please?

MR. F. JOHNSTON: You're dealing with the old system and new system of land. The new system
of land you can apply and if it's wrongfully filed to have it removed under the section of 149 of The
Real Property Act. Under the old system of land it seems that there’s noway of getting rid of a marital
property notice. Even if somebody had opted out they could file notice. How would you get rid of that
caveat if it's under the old system?

MR. LAMONT: Interests under the old system documents are registered for what they’'re worth
and a personsearching that abstract would have to satisfy himself that thiswas no longer of any force
and effect. Now, it might become of no force and effect for various reasons, | guess.
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MR. SILVER: If | understand Mr. Johnston correctly, he is saying thatthere is no way of getting rid
of a marital property notice. —(Interjection)— Well, Section 32(5) provides a form to be registered
which would discharge the notice.

MR. GRAHAM: Will that be part of the deed?

MR. SILVER: It's a separate form that's registered whenever it's desired to remove the notice, to
discharge the notice. Page 20, in the top section.

MR. LAMONT: What we're looking for is some way to force someone to remove the notice.

MR. SILVER: Oh, | see.

MR. LAMONT: | think that the only provision, likeany other registration under the old system, isto
go to court on a motion before a judge to vacate the registration.

MR. CHERNIACK: Mr. Chairman, may | presume to discuss the old system in the presence of
experts but from the practical standpointas | knowit. The province does not guarantee title under the
old system. It does under the new system called Torrens title.

As | understand it — and | would like Mr. Lamontto interrupt me the minute | go off-beam — as |
understand it, any documents purporting to be a document relating to land in question can be
registered and the Land Titles Office will not vouch for its validity. | could register a mortgage on a
piece of property of old system and | don’t think they check that document. They just let me register
it. And then somebody relying on the mortgage will have to go and search the register all the way
back to when the Queen granted the patent to the land to somebody, and then follow that chain of
title all the way through and come to the conclusion that that mortgage is or is not valid, and rely on
their own judgment. That's why the trend has been, over the years, to get more and more land under
the Torrens system because there the province guarantees the title and therefore vouches for it.

In this case, as | understand it, anybody can register a notice of any kind, including a marital
property notice, against any land and nobody rejects it. Because it's just registered for what it's
worth. And | believe that the only way to have it removed without the consent of the person who did
the registering, is to apply to a court foran ordervacatingiit. | don't know how difficult it is because |
have never had an occasion to deal with it, but | think it would be very simple. Because you go tothe
court and say “Here is a document filed under the old system. It ‘ sits there. Thereis no basis for it.”
Give notice to the party who has registered it and show the court that this document has no valid
claim against the land and then, | believe, the court would just say, “All right then, having heard the
facts, | vacate it.”

The old system is so different from the new system that most lawyers have no respect foritand |
guess they like to get it into the Torrens system as quickly as possible.

But | think, really, 32(5) isthe way itis properly done by the person who hasregistered it removing
it. Failing that, | don't know of any system other than going to court to have the notice removed. But
the point | make s thatthis could be a mortgage. It could be a deed of transfer of land and still not be
effective. It could be a caveat. It could be almost any document that somebody chooses tofile. Soit's
no greater problem to have a marital property notice vacated that it would be to have a vexatious
caveat vacated.

MR. GRAHAM: Mr. Chairman, you mentioned the change from deeded to Torrens. How do you
change from deeded to the new system?

MR. LAMONT: You make an application called a real property application which you apply to
have the land brought under the operation of The Real Property Act. At that time, the District
Registrar will go through all of the deeds right back to the original grant from the Crown, and he will
make requisitions usually on the lawyer who filed it, asking him if there is anything that hasto be
cleared off the title. Let us say there is an undischarged mortgage; orthereisagaporadeed missing
or something — he’ll ask to have these things filled in. Some things can be cleared up by quit claim
deeds or things like that. Once he is satisfied the person has a safe-holding holding title, then he’ll
issue you a guaranteed title under the Torrens system.

MR. GRAHAM: Well if there is an automatic half-interest under this proposed thing, that would
have to be a mutual consent of both parties to change it, wouldn't it?

MR. LAMONT: Yes, it would. We now, for example, are required to get dower evidence in every
case where the applicant has given, for example, a direction to someone else, so that before the land
would be brought under the Act under thissituation, wewould require evidencewhetheror notit was
the marital home. There may be a loophole missing in the drafting there, | am not positive on that
score. There’s nothing that says we have to require that but | think that it would be normal procedure
to take that precaution.

MR. GRAHAM: This has really nothing to do with this bill, but | understand that we are trying to
move towards a total Torrens system of registration. As | understand it, we had proposed changes in
the setting up of a computerized system; | imagine it would take several years before thatoccurs yet.
But are we going to be causing any undue difficulties with this?

MR. LAMONT: No, this won't make any difference.

MR. CHAIRMAN: Any further questions under Part Ill. Mr. Sherman.
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MR. SHERMAN: Mr. Chairman, could | just go back to 31(6) fora minute, because | think | have my
question straight now. And if Mr. Lamont answered me in his earlier response, | won't subject the
Committee to rehash that. I'll read it in thetranscript. But can | put the question to you this way, Mr.
Lamont. Does not 31(6) provide a spouse with a unilateral right in terms of registration? Thatis what
is involved in my original question, as to whether or not the drafting would permit a spouse on his or
her own to oust a third party from his or her status as a joint tenant on the title. Or is 31(6) totally
dependent on 31(5)?

MR. LAMONT: Yes, the key is thatithasto be a judge’s order. And the intent for putting itin that
manner was that | felt that the District Registrar certainly shouldn’t be in a position of deciding on a
unilateral request if someone came in and said, “l am the spouse of so and so, and this is the marital
home. | am entitled under the Actto be registered asowner, soregisterme.” Putin arequest —sowe
felt we should . . . In one case if they both signed the request, fine; that's an indication of consent on
the part of the other spouse. But if the other person who is entitled to be registered owner is anxious
to become registered owner, then he can go to ajudge under this section. There’s something that’s
missing there to indicate that it doesn't require an order?

MR.SHERMAN: Thewaythatlreaditin 31(6), “Where in the caseofland that is subject to this part
by virtue of Part |, a judge makes an order under Section 33 declaring that a spouse is entitled to be
registered as a joint owner of the land or as the owner of an undivided one-half interestin the land, as
the case may be, or vesting title to the land in the names of both spouses as joint tenants and not as
tenants in common, and the order contains a description of the land, the spouse or spouses may file
the order in the proper Land Titles Office.” | just raise the question whether the drafting does not
provide the opportunity for a spouse to do it unilaterally.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHEIACK: | think that the spouse must getthe order. Once a spouse has a judge’s order, then
obviously the spouse can file it unilaterally, but the judge’s order would only come under Section33
where the court would determine the procedure. There isn't the slightest doubt in my mind that the
court would require notice to be served on the other partyinthecourt hearing. But Mr. Lamontdid say
that all he wants is tohaveeither both parties sign, ora judge orderingitto besigned and then wheniit
says, “a spouse may file,” anybody can file a judge’s order as long as the judge’s order is clear
instruction to the land title. So | think the main thing about this is that only ajudge’s order may be filed
and under 33, | believe, only a judge is going to make that order in accordance with the rules of the
court which will mean notice to the other party.

MR. CHAIRMAN: If there are no further questions on Part Ill, Mr. Silver advises me he has the
wording now for the changes to 3(1) and (2). We then go back to Page 3 and Mr. Silver, perhaps you
would read the wording.

MR. SILVER: In 3, Sub (1), in the third line, | would strike outthewords“isentitled” and in thelast
line | would add after the figure 7, | would add these words: “Is deemed to be and is entitled.” So the
net effect of those changes would be that it would read as follows: “Where premises are the marital
home of two spouses and only one of the spouses is registered as the owner of the premises, the
other spouse, subject to Section 7, is deemed to be and is entitled to be registered as a joint owner
thereof.” Okay on that?

MR. CHAIRMAN: Mr. Sherman moves that as a sub-amendment? Is that agreed. (Agreed)

MR. SILVER: Mr. Lamont, does that appear to be in order?

MR. LAMONT: | wanted to look at what Section 7 said.

MR. SILVER: That explains that there are some marital homeswhichare acquired before marriage
but not with marriage in mind, but later they become the marital home and they are notcovered. This
doesn’t apply to them.

MR.LAMONT: They wouldn’t be “deemed” to be either. Thatwasthe only point Iwanted to check.

MR. CHAIRMAN: Sub-amendment agreed? (Agreed) 3(1) as amended—pass; 3(2). Mr. Silver.

MR. SILVER: 3(2) in the third line after the word “spouses,” | would add the following words:
“subject to Section 7, are deemed to be and,” and that’s all. So that it would read as follows: “Where
premises are the marital home of two spouses and neither spouse is registered as the owner thereof,
both spouses, subject to Section 7, are deemed to be and are entitled to be registered as the owners
thereof, as joint tenants . . . “ The rest remains unchanged.

This also is subject to Section 7. That should have been included before because obviously it is
not intended to apply to every marital home; subject to the same exception as the first one.

MR. CHAIRMAN: Sub-amendment moved by Mr. Sherman. Is that agreed to? (Agreed) 3(2) as
amended—pass.

MR. SILVER: Mr. Lamont, do you see any problems there offhand?

MR. LAMONT: No.

MR. SILVER: Now, also to cover the point raised by Mr. Lamontabouta case where two spouses
are indeed the registered owners but not as joint tenants, rather they are registered each as to an
undivided one-half interest, or each as to some other interest, as to an undivided one-quarter
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interest, another one as to an undivided three-quarter interest —things like that — then they are also
entitled to be registered both as joint owners. So | have drawn up a section very similar to 3(2) to
cover

MR.-SILVER: Mr. Lamont, do you see any problems there offhand?

MR. LAMONT: No.

MR. SILVER: Now, also to coverthe pointraised by Mr. Lamont about a case where two spouses
are indeed the registered owners but not as joint tenants, rather they are registered each as to an
undivided one-half interest, or each as to some other interest, as to an undivided one-quarter
interest, another one as to an undivided three-quarter interest — things like that — then they are also
entitled to be registered both as joint owners. So | have drawn up a section very similar to 3(2) to
cover that and | can read that to you.

MR. CHERNIACK: Is it as long as that?

MR. SILVER: It's just as long as 3(2), maybe a little longer. i would insertitas 3(3). Unfortunately |
wasn't able to get it typed up.

MR. CHAIRMAN: Would you read it for the record, please, and for the members.

MR. SILVER: The subheading would be: “Spouses as owners of undivided interests.” As | read it, |
would very much appreciate Mr. Lamont letting me know later, after | have read it’ whether this is the
kind of thing he has in mind.

“Spouses as owners of undivided interest in marital home.

3(3) Where premises,” and this is a completely new subsection, “where premises are the marital
home of two spouses and both are registered as the owners of the premises, each as to an undivided
one-half or other specific interest therein, both spouses, subject to Section 7, are deemed to be and
areentitled to be registered as. . .” and then it continues in exactly thesamewayas 3(2). The restof
it is exactly the same, word for word as 3(2).

MR. CHAIRMAN: Mr. Lamont.

MR.LAMONT: | just have one observation, Mr. Silver. Itis also possible thatthey could beowners
as tenants in common. | think it is generally accepted that persons who own undivided interests are
tenants in common, but we do have certificates of title that are silent as to the division. For example
there may be just two persons who are registered as owners, and under The Law of Property Act,
unless it is specified otherwise, they own as tenants in common. So | would suggest that perhaps
your wording might be something along the line where they are registered as tenants in common for
a specified interest or otherwise.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: | would like to throw out a suggestion that it could read “are registered as
owners other than as joint tenants not as tenants in common” which | think would take care of any
other kind of an interest, as long as they are the owners then. How would that. . . ?

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: It make sense. You are suggesting that it read “are registered as the owners of the
premises other than as joint owners thereof.”

MR. CHERNIACK: And now it says, “then they may be registered as joint tenants and not as
tenants in common.” | mean, it seems to me what you want to do is to provide that where they have
ownership in any way other than as joint tenants, they have the right to be owners and joint tenants.
Does that make sense?

MR. SHERMAN: Both are registered as the owners of the premises, but not as joint tenants.

MR. SILVER: Can we omit “not as tenants in common?” —(Interjection)—

MR. CHERNIACK: “But not as joint tenants and not as tenants in common.”

MR. SILVER: We leave that out. We just say “but not as joint tenants,” right?

MR. LAMONT: And then go on and say that they can be registered as joint tenants and not as
tenants in common.

MR. SILVER: Okay. Then both are deemed to be and are entitled to be registered as joint tenants,
and not as tenants in common of the premises — something like that.

MR. CHAIRMAN: The amendment as read read, moved by Mr. Graham.

MR. GRAHAM: | want to know what | moved. It would read then, “Where premises are the marital
home of two spouses and both are registered as the owners of the premises, but not as jointtenants,
then both spouses, subject to Section 7, are deemed to be and are entitled to be registered as . . .”

MR. SILVER: Right.

MR. GRAHAM: That's the word.

MR. CHAIRMAN: That meets your concern, Mr. Lamont?

MR. LAMONT: Yes.

MR. CHAIRMAN: Any further discussion on 3(3)? Mr. Silver.

MR. SILVER: And it will continue with the same provision as to an application by either spouse
under Section 33 for a court order, right?
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MR. CHERNIACK: As in 3(2).

MR. SILVER: Does that appear to be in order, Mr. Lamont?

MR. LAMONT: Yes, that's fine.

MR. CHAIRMAN: 3(3)—pass; Section 3—pass.

Turn the page, then, to Page 4, under Section 5(4). Mr. Barrow, would you read the amendment?
Mr. Turnbull.

MR. TURNBULL: Mr. Chairman, | move SharingofDebtand Tax Liability.5(4). Aspousewhois
entitledtooracquires aninterestin premises under Section 3 is liabletothe other spouseforone-half
of (a) any existing indebtedness incurred by that other spouse in the acquisition of the premises;

(b) any existing or subsequent indebtedness incurred by that other spouse for the
improvement, repair, or maintenance of the premises; and (c) any tax that becomes
payable by that other spouse as a result of the entitliement or acquisition under Section

MR. CHAIRMAN: Any further discussion on that? Questions?

MR. SHERMAN: No, that, | think, Mr. Chairman, satisfies the point that was raised on our side and
which Mr. Cherniack concurred in last evening which reinforces or guarantees the concept that the
sharing in the asset includes sharing in responsibility, and that entitlement is the point at which that
equal sharing should take place. So that is acceptable to us.

MR. CHAIRMAN: 5(4) as amended—pass.

MR. CHAIRMAN: Section 6 is not marked off on my list. Did we pass that last night?

MR. CHAIRMAN: Section 5 as amended—pass; Section 6—pass. Section 14(4), Page 9—pass;
14—pass. Section 15, would someone care to read the amendment?

MR. TURNBULL: Mr. Chairman, | move that the existing Section 15 be deleted and substitute the
following: Sharing of debt and tax liability. 15. A spouse whoisentitled to oracquires aninterestin
an asset under Sectio13 or 14 is liable to the other spouse for one-half of (a) any existing

indebtedness incurred by that other spouse in the acquisition of the asset; (b) any
existing or subsequent indebtedness incurred by that other spouse for the improve-
ment, repair or maintenance of the asset; and(c) any tax that becomes payable by that
other spouse as a result of the entitlement or acquisition under Sections 13 or 24.

MR. CHAIRMAN: Sub-amendment moved by Mr. Turnbull— pass. 15asamended—
pass. 16(1)(a). Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, may | suggest that since Mr. Lamont doesn’t have
to suffer like the rest of us, maybe we should find out — is there anything that Mr.
Lamont would be needed for other than the Part Il that we've already dealt with.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: heonly other area is family assets, if there are any questions under the
family assets section. —(Interjection)— Has that been dealt with? Very well — if there
are no other questions, then . . .

MR.LAMONT:. . .inconnection with 14(1), but | don’t know whether you've already
dealt with it — and that was whether it should also have this deemed provision in with
respect to half interest, you know.

MR. SILVER : The same as 3(1).

MR. LAMONT: The same as 3(1).

MR. SILVER : Yes.

MR. CHERNIACK: Mr. Chairman, could we then agree to re-open 13(1). | would be
prepared to move at the end of the second line, the addition of the words, “deemed to be
and is entitled to be.”

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: To make it uniform with the others sections, | would say in 13(1), “The
other spouse, subject to Section 16, is deemed to be the owner of an undivided one-half
interest in the assets.” Since there’s no registration there, we don’t have to talk about
being entitled.

MR. CHERNIACK: So, “The other spouse, subject to Section 16,isdeemedto be the
owner of an undivided one-halfinterest. . .” —instead of saying “entitled.” Shall | read
it then, Mr. Chairman, as a motion?

MR. CHAIRMAN: Proceed.

MR. CHERNIACK: That 13(1) read as follows: “Where a spouse has or acquires
ownership of a family asset in a form other than that of real property, the other spouse,
subject to Section 16, is deemed to be the owner of an undivided one-half interestinthe
assets.” | so move.

MR. CHAIRMAN: The amendment as moved by Mr. Cherniack. (Agreed.) 13 as
amended — pass. 14(1).

MR. SILVER: We will also havetoamend 13(2). Whereaninterestinanasset arisesin
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favour of a spouse under subsection 1.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, didn't Mr. Silver just say with respectto 13(1) that we
didn't need the entitlement clause . in there, because this is dealing with personally; and
so is 13(2) dealing with personally. So why would it not be reasonable to approach 13(2)
by saying' “Where a spouse is deemed to be the owner of an interest in a family asset”
Why are using the term “entitiement” in there.

MR. SILVER: Well, we're now taking it out.

MR. CHAIRMAN: Mr. Silver, do you have the amendment?

MR. SILVER: Well, | don't know if you want this done, but | am going to have to really
look at every one of these to see if the wording fits and we may haveto change. . . we
certainly have to change 13(2) and we probably would have to change others to make
the wording conform. So my recommendation would be to put it off until tomorrow to
give me a chance to look at them all.

MR. CHAIRMAN: Would that be agreeable by the Committee to defer this until
tomorrow, to get the wording precise? Mr. Cherniack.

MR. CHERNIACK: Mr.-Chairman, we deferconfirmation of those parts of 13 and 14
which Mr. Silver will bring back to us tomorrow with any revisions. Would that not cover
the decision?

MR. CHAIRMAN: Is it agreed by the Committee? Mr. Sherman.

MR. SHERMAN: | just raise the question, Mr. Chairman. In the original form in the
amendments, Mr. Silver used the term “entitlement” — and | am not challenging that —
but we'vetaken the term “entitlement” out of 13(1), which means he is now going to have
to go through it and take it out of a lot of others. And maybe it isn’t that bad to leaveitin
13(1), but put the term “deemed” in there too, and it wouldn’t be necessarytotakeit out
of all the others.

MR. CHERNIACK: I'm inclined to agree with Mr. Sherman, but if there’s any
desirability for cosmetic reasons to polish it a little, and Mr. Silver wantstodoit, then I'd
be inclined to let him do it — although | agree with Mr. Sherman, | think it's covered.
However, why not give him a chance to look at it?

MR. CHAIRMAN: May we continue then? Page 10, Section 16(1)(a) — pass. Mr.
Spivak.

MR. SPIVAK: This is the new section, the amendment, not the . . .

MR. CHAIRMAN: Yes. Page 10 of youramendment sheet. 16(1)(a)— pass; 16(1)(b)—
pass. 16(1)— pass. 16(2) — Mr. Spivak.

MR. SPIVAK: This is not the same as in the Act itself. The wording is not the same.

MR. CHERNIACK: Mr. Chairman, could we deal with 16(2) and thenmoveon to Part
111 to accommodate Mr. Lamont? 16(2) completes Division 3, and it’s the same as in the
original bill. Idon’tknow — when | say the same, it’s the intent or the import is the same. |
wonder if we can deal with that and then move to Part IlI.

MR. CHAIRMAN: 16(2)— pass; 16— pass. On Page 6 of your bill, Section 17 —
(Interjection) — Order please. It has been suggested to the Chair that we might move on
to Page 16 of your amendments, Part 11, that Part that might involve Mr. Lamont since
the Parts before that do not. May | have the agreement of the Committee?? Mr.
Axworthy, would you like to read the motion No. 15 on Page 16?

MR. AXWORTHY: Mr. Chairman, | would move that Bill 61 be amended by adding
thereto, immediately after Part Il thereof the following Part: Part Ill.

MR. CHAIRMAN: Perhaps the Committee would waive the reading of it — itdoes go
to four and a bit pages. 31(1)— pass? Mr. Spivak.

MR. SPIVAK: | just want a chance to look at it.

MR. CHAIRMAN: Mr. Lamont please.

MR. LAMONT : There's just a question in my mind as to whether the form makes any
reference to a family asset under Section 14(1). It provides negative evidence in the case
of the marital home — unless subsection (4) covers it, does it?

MR. SILVER: What was your question?

MR. LAMONT: Well | was wondering if we had any negative evidence there with
reference to the summer cottage type asset, the family asset.

MR. SILVER: In the form?

MR. LAMONT: In the form, yes. It does say, “or such other evidence as the District
Registrar may require.” But | wonder if we should go out of ourway to add something, or

..~ whether it should perhaps be one clause covering that point. The difficulty is this whole

Form A is going to have to be dovetailed with dower evidence and everything else in the
actual documents that are registered. It's going to be quite lengthy when it's printed.
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MR. CHAIRMAN: Mr. Silver.

MR. SILVER: We've made a change in Form A. | don't know if it resolves the matter
you are raising, but we've taken Paragraph 4, and in the second last line thereof, we
struck out the last three words, “and no person,” and put a period after “The Marital
Property Act. Then we have a new paragraph No. 5, which will contain what was
formerly the last line of No. 4, and will read as follows: “No person is now entitled to an
interest in the land referred to in the instrument above or within written or hereto
annexed under The Marital Property Act.” “No person is entitled,” take out the word
“now.” It made sense before when it was . . . “No person is entitled to an interest in the
land referred to in the instrument above or within written or hereto annexed under the
Marital Property Act.” Would that resolve the problem?

MR. LAMONT: Well, it's certainly wide enough to cover. . . I'm just wondering if it's
so wide that it's meaningless with reference to family asset. When you've already
specified the marital home, | think you should specify the family asset as well in the
negative sense.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Two questions, but just going back to that one first, it would seem to
me that we should have a specification of family asset, because that’s in effect what we
are talking about. There may be other entitlements you know with respect to the Marital
Property Act, with respect to the commercial assets and arrears. It's an entitlement in
that sense. | think that’s one thing.

The second thing — | just want to understand in terms of this Act —are wesaying ifa
couple who live in a marital home make a separate agreement with respect to that
marital home, that the home is not considered to be a marital home? Are we saying that
notwithstanding the fact that they make an agreement which will opt out of the Actin
some form, possibly the marital home, I'm not saying that ‘ but will opt outofsome of the
agreements and will basically change the arrangements, are we saying that it's not
considered a marital home per se or can you not have a marital home in which one
spouse has opted out or has given up her rights. It's still a marital home, isn’t it?

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, it mayhave been before Mr. Spivakcame in. | think we
did change the flexibility in that it wasn’t an automatic 50-50 sharing. It could be a one-
quarter interest or something in the marital home.

MR. SPIVAK: The marital home is defined as the same thing as that assigned to
homestead in The Dower Act, that’s the definition section of the marital home. Now
what I'm saying, because | think it has a direct bearing on what you're saying in that
affidavit, because my belief is that you could have a marital home with one spouse who
has opted out as a result in the agreement.

MR. SILVER: I'm sorry | don’t follow you, Mr. Spivak.

MR. SPIVAK: Well, a marital home is defined here as the same meaning as that
assigned to homestead in The Dower Act. And if in fact, a couple have opted out of The
Marital Property Act either in full or in part affecting the marital home — are we saying
that there is no such thing as a marital home? Because when we go to the affidavit
dealing with this in Form A, “no part of the land referred to in the instrument above or
written or hereto annexed, is now or has ever been the marital homeofme.” Well it can
still be the marital home notwithstanding the fact that the spouse has opted out.

MR. SILVER: Aren’t those Spivak, thealternative, Mr. those sections?. . .something
like the affidavit under The Dower Act where you strike outthe onethatdoesn’'tapplyin
the particular situation?

MR. SPIVAK: Then that would mean that you still can have the marital home with an
opting out, and unless there issomedocumentation registered inthe Land Titles, you're
going to insist on something from the wife if it’'s a husband and wife and the wife has
opted out or from the husband in the opposite way.

MR. LAMONT: | thought 4 was meant to cover the situation where they had opted
out. It was at one time the marital home but is not now.

MR. SPIVAK: But it still can be the marital home | think if one personhasoptedout. It
may not for the effect of the Act, interms of its entitlement, because there’s an opting out
but it's still a marital home.

MR. GOODMAN: It’s not a marital home under the Marital Property Act.

MR. SPIVAK: Marital home is the same meaning that is assigned to the homestead in
The Dower Act.

MR. SILVER: Mr. Spivak, what you're saying is that because of the way marital home
is defined in the definition section, even where the spouses have opted out of the
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standard marital regime, completely .or at least only with respect to the marital home,
still it remains a marital home within the meaning of The Dower Act, even though the
SMR does not apply to it. Isthatwhat you are saying? It's a matter ofsemantics, | guess
— asemantical problem. Well, | think we would have to interpret the phrase here within
the meaning of The Marital Property Act, as meaning that it is subject to the Marital
Property Act. Perhaps we should add here the words, “within the meaning and subject
to the Marital Property Act,” if anything at all is necessary. Because if they opted out,
you wouldn't say that the marital home is subject to the Marital Property Act — not
subject anymore.

MR. SPIVAK: My point would be then, in terms of registration, one spouse swearing
this affidavit essentially does not have to prodsimply a pronouncement to him that in
effect, there’'s no application of The Marital Property Act with respect to that particular
transaction. That's all he's looking for at this point. So therefore, that's all we dower
release or something like that, don’t we still say in the affidavit —"is not a homestead
within the meaning of the The Dower Act” even though there is a release and therefore,
you might wish to say as you are saying here that it is still a homestead within the
meaning by definition, within the meaning of The Dower Act, but the wife has simply
released it. Soif you have a problem here, you should have the same problem over there,
in the form of the transfer of land under The Dower Act. | suggest that if it is not a
problem there then it should not be considered a problem here. In fact | think now in
reconsidering it, that if we add something like, “subject to The Marital Property Act,”
somebody’s going to wonder you know, what kind of additional meaning should be
imputed because of that addition, whereas if we leave it alone, people will read The
Dower Act and will see that it's just like it and there will be no problem.

MR. SPIVAK: Thatreally is a question for Mr. Lamont. I'm just bringing the point up. |
mean realistically, it really is a question because in effect, the decision will be made by
the Land Titles.

MR.LAMONT: Well, the difficulty is | think and the same thing applies in the case of
The Dower Act, that when someone comes into the lawyer’s office, there are situations
where the lawyer does has difficulty advising his client how to swear the affidavit. Even
the dower affidavit is a very general application and there are very fine points of
distinction as to whether land is or is not homesteaded in the meaning of The Dower Act,
witness the number of court cases on the point. So that it sometimes is very difficult to
advise them on what they should swear to. Butfrom the Land Titles standpoint, once we
get something that's conclusive — as | say itisn’t the marital home within the meaning of
the Marital Property Act — while the lawyer may have great difficulty in advising his
client what to swear, we don’t know what reasoning they arrived at to come to that
conclusion. If he saysit isn’t the marital home within the meaning of this statute, and we
are protected by that other section that says that we don’t have to inquire as to the truth
of any of the allegations, then we are in a better position than a solicitor in his office. But
he may be in avery difficult position and | dohave some misgivings on this section, but |
don’t know just how to improve it personally.

MR. SPIVAK: But the problem is again, whetherthe maritalhome exists even though
one spouse has opted out. Obviously the law that is being enacted with respect to the
marital home, and that's why we say “subject” doesn’t apply, that is the marital home
exists in law even though one spousehas opted out. If that’s the case, then | think you're
really dealing not just within the meaning and subject of the Act — that’s all I'm saying.
—(Interjection)— I'm saying as a result of an agreement. What I'm trying to avoid is that
the necessity and requirement after this Act is passed of opting outagreements to have
to be filed in the Land Titles simply because it's not certain enough and there is a
concern. | think that that would be an error in terms of the practice and the public policy
that we want. That'’s all I've been talking about — so that there is no further requirement
asked by the Land Titles because of their concerns.

MR. CHEIACK: Mr. Chairman, | was discussing this with Mr. Graham and | came to
the conclusion that he who has no experience with these things didn't realize that these
are alternate methods by which one disposes of the need for another personto sign and
therefore, they would be crossed out and as long as one of these clauses remains in the
affidavit, that it disposes of the need to require a second signatory. Therefore, as | read
it, if this new 5 says, “no person is entitled to an interest in the land referred to in this
instrument under The Marital Property Act,” then that takes care of the factthat it may
be a marital home under the definition, but that the other person opted out or died, and
that's why it seems to me that recognizing that you cross out those whichdon'tapply, it
would still leave the one that’s in. The only other thing that might be, if you want you
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could say that, “my wife opted out.” But, frankly | think that No. 5 would take care of it,
because that's clear, “no person is entitled to an interest in land under The Marital
Property Act.”

MR. SPIVAK: Thenwhat you're sayingisthat3 and 4 would be struck outand 5would
remain?

MR. CHERNIACK: 2, 3 and 4 would be struck out. Just like under The Dower Actyou
know, you strike out what is not relevant. —(Interjection)— That is single choice, not
multiple choice.

MR. LAMONT: This is a little more difficult 1 think in that if this 5were used alone and
not in conjunction with one of the other four, it's the only one you need. You could put
that clause in every case you know. You wouldn't need the otherfour. —(Interjection)—
Well, | think as a solicitor you would realize that if people have to swear to something
specific, they take a great deal more care withitthanif they are swearingtosomethingin
very general terms. That’s the reason probably these dower evidence. . . mind you, we
will still have dower evidence. It will still require to say whether it was or was not the
homestead within the meaning of The Dower Act so maybe this is sufficient.

MR. CHERNIACK: In any event, as | understand it Form A is not a requisite, itis the
nature of it because it says, “may be in Form A or to like effect, and by such other
evidence as the district registrar requires.” So it seems to me that what we wantto dois
to say to the registrar-general, “what do you want here; if you're not sure, you still have
the right to add to it, whatever is missing,” and | think that really all we can do is shift the
responsibility to him to decide what he wants. Maybewhathe wantsisasixthclausethat
says that this was a marital home, but my wife has opted out.

MR.SHERMAN: Maybe you could do it by shifting clause 5 up, and makingiit clause 2
— renumbering the others — and 1 and 2 would be questions which it would be
mandatory to answer and 3, 4, and 5 would be the optional ones. You would attest that
you were the person named in the instrument. You would attest that no person is
entitled to an interest, etc, and then by choosing one of the other three, you would
demonstrate why.

MR. CHERNIACK: I'm sort of shifting our responsibility to Mr. Lamont. He's got to
decide really what evidence he would want.

MR. SPIVAK: | just want to make it clear that from his point of view, he would
consider that this was the case. There should be no requirement that any agreement
between spouses which are either partial or complete opting out of the marital regime
would have to be filed and that's one thing that | wantto ensure, that thatreally is private
as between the couples, and should not be a matter of public record unless it’s required
in court. So long as that's not required, then that's clearly understood and | have no
objection to it, but obviously what he’s suggesting is in terms of simplicity, the last line
would probably be the only line that's required.

MR. CHERNIACK: Mr. Chairman, | would suggest that we deal with the sections
now, and by the time we get to the forms, we ask Mr. Lamont what he wants. | think that’s
a practical suggestion. | think he has had several, one of which is either as Mr. Spivak
says, that one clause or if Mr. Lamont wants to force them to say why, as Mr. Sherman
suggests, we add a clause saying that this was a marital home but myspousehas opted
out — I don't know what word to use for “opted out.”

MR. CHAIRMAN: 31(1)—pass; 31(2)—pass; 31(3)—pass; 31(4)— pass; 31(5). Mr.
Spivak.

MR. SPIVAK: | wonder just here — we talked about this yesterday and Mr. Lamont is
here, just to understand — if there is a judgment against one spouse and the other
spouse either is without a court order or as aresult of simple application, applies for the
title to be registered in her name or in both names as joint tenants, what will the net
effect be? Will that transfer be allowed to go through?

MR. CHAIRMAN: Mr. Lamont.

MR. LAMONT: The judgment is against . . .

MR. SPIVAK: The husband, say.

MR. LAMONT:. . . the husband. | suppose the judge would have no knowledge that
the judgment was there probably when he was making the order, but he would make the
order that a title issue is subject to it. The statute would have the effect of reducing the
judgment creditor’s security, butthatis done by saying they are deemed to be owner of
the joint interest.

MR. SPIVAK: We are talking really about two different situations. One would be a
judge’s order. The other would be just a normal request which a wife in this case would
be entitled to make, asking that she be registered as a jointtenant in the marital home.
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MR. LAMONT: The wife and the husbandjointly would have to both sign that, or
whoever the owner was.

MR. SPIVAK: No, let's understand something, because my understandingin terms of
this would be that one spouse has the right to request — not necessarily both spouses.
Both spouses have to request, then the one spouse who wants the title to be registered
in her name, as well as her husband’s, needs her husband’s signature on documentation
to do this, and the only other way she can do it is by going to court.

MR. CHERNIACK: Or, | believe, she could file a caveat just showing a claim, but that
caveat would be subject to fourteen-day notice, | suppose.

MR. SPI{VAK: So she would file and the husband gets a fourteen-day notice then.

MR. CHERNIACK: Well, then, she would have to go to court.

MR. SPIVAK: Well, | know, but when you go to court, then you are already starting
your proceedings, | guess.

MR. CHERNIACK: Well, that's right, so . . . .

MR. SPIVAK: But what we are really saying then is for the wives who, at this point,
without wanting to affect their marriage, but at the same time concerned about the
degree of protection, they must take thelegalaction of filing the caveat, or take action of
filing a caveat or putting their husband on notice that they want their rights enshrined,
realistically, in the Land Titles, so that they will be joint tenants. And that, by its very
nature, even though those rights are given under this Act, can cause, | would think, great
problems, particularly in the situation where in fact there is a judgment that could be
against the husband of the spouse. The judgment could have arisen prior to the
marriage and simply isn't registered in the Land Titles.

MR. CHERNIACK: Mr. Chairman, | am not sure who is adversely affected by Mr.
Spivak’s scenario, as he calls them, because the creditor should be protected and the
wife is protected from any disposition, any voluntary act of the husband’s, unless he
perjures himself. So it seems to me she doesn’t have to do anything, but we agreed
earlier that she is better off to get on the title soit's. . . .

MR. SPIVAK: But she can only get the title. . . .

MR. CHERNIACK: By consent or by court order.

MR. SPIVAK: By consent, by court order, or by filing a caveat, which in effect gives
notice that she has taken action.

MR. CHERNIACK: Well, just that she has recorded her right.

MR. SPIVAK: Yes, she has recorded her right. My impression before, and maybe
because | didn't read it that thoroughly, was that she would have an automatic right to
ask for it without asking her husband.

MR. CHERNIACK: No.

MR. SPIVAK: So that in effect the marital home can be affected by the debts and
obligations of the husband, not necessarily acquired or evenrelated to the purchase of
the marital home and the financing of the marital home.

MR. CHERNIACK: Isn’t that the law today?

MR. SPIVAK: Yes, | know it is the law.

MR. LAMONT: The certificate of title might be encumbered with things that had no
bearing on the family home, but might be security which was for some other debt
incurred by the spouse which registered as a mortgage. There might be mechanics’
liens. There might be all sorts of things . Of course mechanics’ liens probably might
have something to do with construction, but there could be otheremcumbrancessothe
spouse couldn’t getout of assuming those, unlessitwas the intention of the Legislature
that the joint interest would go clear of encumbrances, but that would be an unusual

MR. SPIVAK: No, no, but the point is that insofar as the spouse’s rights are
concerned, she is really acquiring an entitiement to 50 percent of the marital home and
tohaveitregistered in hername, recognizingthatthere may beliabilities notattached to
the marital home which her husband has which may be registered in the Land Titles
which will prevent the marital home from realizing, if there is a sale, or from providing
the interest that she believes to be really 50 percent. It is really 50 percent of the marital
home, plus the indebtedness now registered against her husband. Now we are not
talking about a couple starting out, we are talking about 150,000 marital homes right
now, maybemore, | don'tknow, in which the wife'sentitiementis there, buttheremaybe
an-additional liability not known by her and not really part of the family liability per se.

MR. CHERNIACK: Mr. Chairman, | really don’t understand that this is a problem,
because she surely should not get any more than his equity, and if his equity is subject
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to his liabilities, then surely the creditors should not be adversely affected. And her
claim is only to what he has in the marital home. | think thatis only fair and right. The
only thing | would think of is thatfrom the time of registration, then future debts would
not go against her interest. Am I right aboutthat, Mr. Lamont? Well, then, thatis why she
ought to be registered. But if she neglects to be registered, or if her husband, who
should want her to be registered for that very reason, doesn’t do it, then she is taking a
chance, but how is she worse off?

MR. SPIVAK: Let me just talk about future debts. If in fact there is no judgment and
she is now registered as a joint tenant and a judgment then is registered against the
husband afterwards, will that not prevent the transfer?

MR. CHERNIACK: What transfer?

MR. SPIVAK: Suppose there is a sale of the marital home afterwards. Will that
prevent the transfer unless that judge was . . . .

MR. CHERNIACK: Sure, for his interest.

MR. LAMONT: It would be subject to the same consideration as in the case of where
you apply for partition and sale now to sell under execution under a judgment. You
could sell the half-interest and sever the joint tenancy, | presume.

MR. SPIVAK: But what | am saying here is this. A husband may have guaranteed an
account of somebody elseatthe bank. It has nothing to do withthe marital home. It has
nothing to do with any acquisition of family assets, and all of a sudden thereis a lawsuit
and a liability and a judgment, and therefore it is registered. And it affects directly the
marital home on this basis. It affects the husband, thereis no questionaboutit. Butnow
it affects the marital home as well, and affects the wife.

MR. CHERNIACK: No.

MR. SPIVAK: Well, it does, because in effect. . . .

MR. CHERNIACK: Not if she is registered.

MR. SPIVAK: Well, no, but is she isn’t. But we are now talking about the situation
where people in the main may not be registered and now there are going to be
applications to be registered to bring them in line with what is intended by this Act, and
they are going to be liabilities that . . . .

MR. SILVER: Mr. Chairman, if it is a liability that the husband has incurred , we will
have a definition of this position which will include all kinds of charges, liens, and by
way of judgments and otherwise, that come against the property. And we have a section,
13(2) or something, that where the registered spouse makes a disposition of that kind,
which, in.your example, would mean encumbers the property or allows the property to
become encumbered by means of a judgment for a debt, then he is accountable to the
other spouse. The other spouse has a right of action against him, but is liable to the
other spouse.

MR. SPIVAK: | accept that that really affects future transactions. But what we are
really saying is that for those who believe that in effect they are now acquiring a 50
percent interest in the marital home as a direct result of this Act, there may very well be
encumbrances such as .a judgement which are against the individual spouse that in
effect are going to basically dilute the interest, for lack of a better word, of the spouse
acquiring the marital home.

MR. LAMONT: Are we concerned with the intervening period between the time the
land becomes the marital home and the time that the spouse has becomeregistered as
owner? Because it might be possible to invoke the provisions of Section 72 of The Real
Property Act that says that where an instrument is presented for registration, and a
judgment or lien or so on appears to have priority, if they are not equitably entitled to
priority, it may be possible to invoke that provision, but I don’t know whether it is clear or
not. But if that is what you are pointing at. . . .

MR. CHERNIACK: Mr. Chairman, | am not sure | understand what point Mr. Spivak is
making, so let me build from this. | am the owner of a property ; it | get married is our
home. | wantto give my wife a half-interest — I wantto, itis notthatlamrequiredto—|
want to, undertoday’s law, give herajoint tenancyin thathome. | giveittoher. Thereis a
judgment registered against me for my debt. Then she can,tgetanhml had to give away,
and therefore that judgement stands against the property ahead of her claim and of her
equity and my equity. So we own jointly the net equity in the property. Thatis one case.
No harm done. The judgment creditor is entitled to his protection, and my wife isn't
entitled to any more than | could give her, that is, a joint tenancy in my equity.

Now, suppose the same thing. | own property; | get marrid married; we live in it. Two
years later | give her a transfer as joint tenant. She doesn’t register it for awhile. A
creditor files a judgment against me, against my name, and then she registers it. Now
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-there is'a problem. She was entitled to register it. She didn’t. Mr. Lamont says maybe
Section 72 could be used to do that, right? There is an argument there, she can say that.
All right, that is one thing.

Thethird possibility. | have that property; | registeratransfer to my wife; | have a later
acquired debt. Now that later acquired debt only goes against my name. And, as | recall,
I think it was the Brookland’s Lumber case, the decision by Judge Williams — hasit been
changed? — it is still the law, that when a judgment is registered against a joint tenancy,
that imeffectturns itintotenants in common, and therefore all the judgment creditor can
go after is the half-interest of the judgment debtor.

Now, in all those cases, the law is already clear. Now, how is the law made uncertain
by what we are doing here, or made unfair to any party?

MR. SPIVAK: | now want to give you the example of — the only example that has to be
given now. This would apply to all those who are now married, are living in a marital
home as defined by this Act when this Act is proclaimed. A marital home that has clear
title, the wife knows it has clear title, she now goes to register her 50 percent interest.
There is a judgment against the husband for something that has nothing to do with the
marital home, for any number of reasons, but not related to the acquisition of the asset,
not related to anything else. It is a judgment against the husband. She, insofar as the
marital home is concerned, is penalized, because she is still subject to that judgment,
and therefore her transfer has to be registered on thatbasis, and therefore her interest is
really the interest in the marital home, which may have been clear title, less the amount
owing by her husband, whose debt is not related at all to the acquisition or the
acquisition of the marital home, but a debt of her husband’s.

MR. CHERNIACK: But, Mr. Chairman, sheis not worse off, because until this Actshe
would have been . . . .

MR. SPIVAK: She is not worse off.

MR. CHERNIACK: You said she is worse off.

MR. SPIVAK: No, | shouldn’t say she is worse off. She is in this position, she is not
getting what | think a lot of women believe thatthey will be getting by this Act. Thatisall |
am saying. They are not going to be getting a half interestin the home. They are getting
a half interest in the home subject, in many cases, ifthere isa registration of ajudgment,
of the debts of her husband.

MR. CHERNIACK: Well, yes, Mr. Chairman, sheis getting a half interest, sharing with
him equally in his equity in the home, which is a great stride forward from where it was.
—(Interjection)— Now, let me finish. Then, if he has the good sense and opportunity
and ability to pay off the judgment, she will then have it clear. If heisunableto do it, she
is certainly better off than she would have been had we not passed the Act, or had he not
voluntarily given her joint tenancy.

If Mr. Spivak is now saying, “Ah, but she believes that she is getting clear title and
isn’'t,” then surely she ought to register that request jointly with her husband and she will
quickly know whether or not. . . orsearchthetitleandshe will know. Sheis no worse
off. That is the important thing.

" MR. SPIVAK: It is only a question of an understanding ofthe Act and the limitations
of what we are capable of doing, and | think that has become very important, because |
think that there may a general misunderstanding of this in terms of what a spouse will
acquire. They will notacquire justa 50 percent interest inthehome. They will acquire a
50 percent interest in the home, in the equity of the home, but the equity in the home is
not just the encumbrances against the home. They will include any encumbrances
against the husband or the spouse, any registered encumbrance against the spouse.
And that is all | am trying to say. | think if that is what the policy is, we should understand
it and everyone else should understand it because it is very different | think from the
general impression that has been created on what really is being obtained, or really is
going to be the result of this legislation.

MR. CHERNIACK: Mr. Chairman, that's very helpful what Mr. Spivak said. | would go
further. | think that we have said from the beginning — and we should assertitloudand
clear — that no third parties, creditors of either of the spouses would be adversely
affected by what we're doing. That's even more important to my way of thinking that
people should have the security of knowing that their security is notadversely affected,
and if it isn't loud and clear, then what Mr. Spivak says should be made known. | believe

- itis logical but what should be more clearly established creditor of that husband should

notisthatany have to worry that that husband, through the Act. suddenlyacquires less

property which incidentally is the position that the Chamber of Commerce seemed to
establish and which Mr. Spivak yesterday seemed to describe, and as banks or other

660




Statutory Regulations and Orders
Wednesday, June 15, 1977

creditors suddenly are finding out that they have a lesser claim against the husband
than they thought they had because of the Act. So | am glad he made it loud and clear
that wives cannot acquire more than a joint interest in the equity of the husband — and
that means subject to his liabilities — and by the same token, that creditors are not
adversely affected by the action of this Act for creditors at the time of the enactment of
this Act.

MR. SPIVAK: Well, | think that one has to then say that to those creditors who have
not registered their judgment, you better register the judgment, and that's my guess of
what will be happening oratleast complete whatever is required so that yourjudgments
will be registered. | think that that, to a certain extent, waters down the total effect of
what was being proposed here and that's fine. At least that part | think is clear now.

MR. CHERNIACK: Mr. Chairman, I'd like to ask Mr. Spivak whether he feels that the
spouse should be entitled to a half interest in the property excluding and ignoring and
denying the creditors, legitimate, registered creditors of the husband. Because yousaid
it's watered down and | want to know whether he thinks it should not be watered down,
but the wife should get more than the half-interest of what the husband has.

MR. SPIVAK: | guess the problem | face in this is that judgments could be for many
reasons. In one sense, it would seem unfair. | don’t want to penalize the creditor, | don’t
want to penalize the other spouse. But certainly it would be an unfair situation to have a
spouse who makes this application in effect have absolutely no equity — and thatcould
be the situation — in their own marital home. Now the liability can still exist. Thereare
certain rights that flow to judgment creditors, but | don't think the judgement creditor
has the right of the acquisition of the marital home.

MR. CHERNIACK: Like now, that's the law today; that’s your law today.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, this may not be particularly pertinent, but it is a
question for information. Is the Crown bound by the same provisions as anyone else
when it comes to a marital home? —(Interjection)— I'd give you anexample. Supposing
a house was jointly owned or is jointly owned according to this Act, and |, as the
unregistered and unlicensed driver of an automobile, gotinto an accident and there’s a
$50,000 judgment against me. Can the Crown registerthat against the entire property or
only against the one-half interest?

MR. CHAIRMAN: Mr. Lamont.

MR. LAMONT: They would only be able to register it against the interest . . .

MR. GRAHAM: The one-half interest?

MR. LAMONT: Yes.

MR. GRAHAM: Thank you.

MR. CHAIRMAN: 31(5)— pass; 31(6)— pass; 31(7)(a). Mr. Spivak.

MR. SPIVAK: | just want to understand the actual practice that will occur within the
Land Titles Office. When you say that what will happen here . . .

MR. LAMONT: We had a discussion where Mr. Goodman, Mr. Silver and myself and
Mr. Gibson were trying to come up with the simplest possible way and the least
expensive way of enabling the spouse to become registered owners on the certificate of
title. And it was my suggestion that we do it by endorsing memorial and not charge too
much for it. In most cases, this would expedite the Land Titles work as well as keep the
costs to a minimum . In a case where the certificate of title might be complicated for
other reasons, for example, it might be cluttered up with memorials of discharge and
mortgages or something, it might be advantageous to make use or request to bring it
forward at that time, rather than just simply endorse a title that was already badly
cluttered. So for that reason, | suggested that we leave the option for the District
Registrar to issue a new certificate of title on the request as well.

MR. SPIVAK: Will that have the same effectasbeingregistered asjointtenantsin the
event that there is in fact a future sale and a judgment that comes about?

MR. LAMONT: Yes.

MR. SPIVAK: There won't be any problem about that in terms of following the
procedures that we talked about . . .

MR. LAMONT: There is a provision now in the The Real Property Act which provides
that upon the registration of any instrument, we can make the endorsement by
memorial, and it has the same effect as if we . . .

MR. SPIVAK: All right. So that there's no problem with that.

MR. CHAIRMAN: 31(7)(a)—pass. 31(7)(b)—pass. 31(7) —pass. 31(8). There is a
typographical omission on the second line after the word “title,” put in the word, “is,” to
read “the title is issued.” 31(8), Mr. Lamont.
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MR. LAMONT: | just noticed now you used the word “memorandum” instead of
~“memorial” in two places. It should be consistent.
. MR.. CHAIRMAN: Change “memorandum” to “memorial” in the third line and the .
sixth line. 31(8)—pass. 31(9), Mr. Spivak.

MR. SPIVAK: Again, | just want to understand this part, “Where land is subject to this
Part by virtue of Part | and the spouse who is the registered owner of thé land or the
spouse who is entitled to an interest in the land under Partl dies,” how do we determine
whether there was a spouse entitled to an interest who is dying?

MR.LAMONT: We would invoke the provisions of Partlllthatwould require a judge’s

- order, unless there is a request signed by both parties. Since one of the parties is no
longer able to execute the request, | certainly wouldn’t recommend to any District
Registrar to make the assumption that it was the marital home or that the regime
applied. So we would need the judge’s order in that case to establish it was.

MR. SPIVAK: | see. So therefore, unless a judge’s order is filed with you, then that
would be . . .

MR. LAMONT: Unless the judge ordered us to enter them as joint tenants we
. wouldn’t accept the survivorship request for registration. | thought about it, whether it
should be specifically spelled out, but | looked atPart Il and it looks as if we really didn’t
have any choice.

MR. SPIVAK: But then | think what you're doing is you are relying on the affidavit of
one person that the property is not the marital home, then it would go through
automatically. You wouldn’t necessarily know thatit’sa marital home orthatthe spouse
has died. What | am saying is that a conveyance could be made in effect where a death
has occurred, where the spouse has not been registered, and there’s no memorial in the
title, and there’s no notice in the land titles and the only thing you are relying on is the
affidavit.

MR. LAMONT: No, the only person who could make the affidavit is now dead, we
wouldn’t accept an a non-registered spouse’s affidavit to provide this information.

MR. SPIVAK: No, but the person who died was the spouse who was entitled to an
interest in the land. The one who is registered lives. Thatpersoncouldtransferthatland
right through. No, it’s to intents in any case, that's right.

MR. LAMONT: So he would have to say that it wasn't the marital home . . .

MR. SPIVAK: Yes, that's fine.

MR. CHAIRMAN: 31(9)—pass. 31 as corrected—pass. 32(1)(a)—pass. 32(1)(b)—
pass. 32(1)—pass. 32(2)—pass. 32(3)—pass. 32(4)—pass. 32(5)—pass. 32—pass.
Amendment as moved — pass

MR. SPIVAK: Before we pass 32 per se at least have agreement on the forms.

, MR. CHAIRMAN: Well, we would normally come to them when we have completed
the other sections, unless there is some reason why you want to go to them at this stage.

MR. SPIVAK: Well the only reasonis that the very sections that we passedinclude the
forms themselves, and it is a question whether we are really passing the forms at the
same time. Now it may be that they want some time to look at it.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Mr. Chairman, | would suggest as far as the forms are concerned
because Mr. Lamont, under the provisions of the statute, has the opportunity to put
them in such form as he finds necessary for purposes of the Act. Iwould suggestrather
than us deal with the forms tonight, that we do give him ample opportunity to deal with
the forms. | don’t think we’re under pressure to complete the forms tonight, that we
could just as well leave the forms and let Mr. Lamont spend time improving them on his
own.

MR. SPIVAK: No, he can spend all night.

MR. CHERNIACK: May | suggest seriously, he has six months in which to do it
because if we pass the forms in whatever form they are in now Mr. Lamont will still, but
- when the Act comes into force be able under what we have just passed, be able to vary
them to accord with what his needs are. And therefore, | don't really think you ought to
spend a minute tonight to do it, as long as the principle is clear — and | think we’ve
discussed that enough — then | do think he has six months in which to refine it just like
the courts will have all their time to refine their procedures.

MR. SPIVAK: | have no objection to that, but that means that you are going to have to
+ change what we passed by the elimination of the forms because we haven't really

- passed the forms. All you are basically saying is that . . .
MR. CHERNIACK: Oh | think we should pass the forms today in the present form.
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A MEMBER: Would that vary it substantially . . .

MR. CHERNIACK: | think so.

MR. PAWLEY: You have that authority, as | see it, under the . . .

MR. CHERNIACK: “By such other evidence or proof as is unsatisfactory to the DR.
31(1) . ..

MR. LAMONT: But you have to require this evidence as well as the other. | don’t think
we would want to start coming up with something different from what was passed . . .

MR. CHERNIACK: But you can add what you need.

MR. LAMONT: . . . but you could add something else.

MR. CHERNIACK: By all means, I'd be happy to issue a challenge to Mr. Lamontand
say that we're going to be here probably at 11:00 o’clock tomorrow morning if he wants
to bring in variations, by all means, we could pass them then. I'm assuming we’ll be here
at 11:00 in the morning or 2:00 in the morning.

MR. SPIVAK: | don't think the session will finish tonight.

MR. LAMONT: | have a meeting tomorrow, but | guess | could get out of it for
something of this nature, yes. I'll try to see if | can come up with some slight variations.

MR. CHAIRMAN: We have now completed Part Ill. Does the Committee wish Mr.
Lamont to stay any longer with us?

MR. PAWLEY: As far as | know, Mr. Lamont could go, Mr. Chairman, unless some
other member of the Committee sees some needs.

. MR. SPIVAK: Well if Mr. Lamont is going to be here at 11:00 tomorrow and if we do
need something that maybe requires some information, we can always ask him then, but
it’s unlikely.

MR. CHAIRMAN: Hearing that, thank for coming, Mr. Lamont. | refer honourable
members then back toPage 10 on their amendment sheets. Page6 in the bill, Section 17.
Section 17—pass. Mr. Splvak

MR. SPIVAK: We're saying that a spouse has a right to ask for an accounting, an
equalization of commercial assets, just by asimple requestatanytime, whethertheyare
cohabiting or not.

MR. CHERNIACK: But there's Section 19. In any of the events under 19.

MR. SPIVAK: Well come back then to 19(e) where the other spouse is dissipating
commercial assets. So what really happens is that you're going to have a situation
where, it's alleged that the spouse is dissipating assets, they can be cohabiting, they
have not separated and there could be a request for an accounting and equalizaiton.

MR. CHERNIACK: And the rejection by the court on the basis that it's not
dissipating.

MR. SPIVAK: Yes, but in order to be able to do that, they would have to thenhave an
examination of the assets to be able to determine whether the dissipation hasoccurred
or not.

MR. CHERNIACK: But, | think, Mr. Chairman, an examination of the allegation that
there is dissipation first.

MR. SPIVAK: Let's look at a situation with respect to what we are talking about. The
wife may only have her impressions of what is happening, based just on her limited
knowledge, but her concern is that there will be dissipation. | want tocome back to this.
Areyousayingthatshe simply has a right to go to the court and say — well, shedoesn’t
have to go to the court. She can just simply serve notice on her husband that she wants
an accounting and equalization.

MR. CHERNIACK: Then she can only enforce it by getting a court order.

MR. SPIVAK: She can only enforce it, but the husband has the obligation for an
accounting and equalization to his wife on the commercial assets.

MR. CHERNIACK: No way.

MR. SPIVAK: Why no way?

MR. CHERNIACK: Mr. Chairman, | am sorry to get into this dialogue. | was trying to
avoid it, but | am trapped into it again. | don’'t mean that in any . . . | don't want to be
misinterpreted by the use of that word “trapped.” The spouse has a right toserve notice
that she or he requires an accounting; and then it says the nature of the accounting; and
then under the enforcement section, it deals with how that accountingisachieved. And
when Mr. Spivak says the husband is required to, all the wife says is, “l would like an
accounting,” and he then can only be forced to give the accounting when the court
orders him so to do. And the court must then first, | believe, establish one or more of
Section 19 events having occurred before the court will make that order. To methatis an
obvious sequence. Now we know today thatany husband can sue his wife at any time for
damages, for a beating up, for anything. A statement of claim can be issued. That
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doesn’'t mean that it does more than just bring the matter into court, and by giving the
written notice, how else do you establish the right to go to court for an order for
accounting, except by giving notice?

MR. SPIVAK: Yes, but you see, the problem is you are not dealing in reality with
respect to the whole range of situations that arise where in effect the request for an
accounting and equalization, the actual request, and the potential and the possibility

. . and they are now cohabiting, they are not talking about separation atthis point. . .
and the possibility that there will be acourt review of that can be almost disastrous to the
husband in the handling of the commercial assets that he has — and just the mere threat

‘in itself is a very severe power for any type of negotiations that can take place
afterwards. Now it may very well lead ultimately to a separation; that can happen.

What | am saying to you at this point, is where the other spouse is dissipating
commercial assets — and | want to get back to that when we come to that, because |
really am going to have to ask the government to explain how they expect that to be
determined — and the mere allegation by a wife that in effect there is dissipation, | think,
would be sufficient to have a court adjudicate as to the accounting and equalization.
And not necessarily to equalization, but it certainly is to accounting, to determine
whether dissipation has occurred, and that in itself can have the direct effect of
destroying the spouse’s ability to deal with the commercial assets. And that may very
well be what is intended by the spouse who, at that point, is concerned with damaging
the ability of the other spouse to deal in the commercial field. That may be one result,
not equalization, but just damage.

| fail to understand how this is going to work and | really think that the implications
are severe for those who in fact have not made the decision to separate; that the
‘implications are severe in terms of the relationships that will develop and which will
probably ultimately lead to separation afterwards.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, | just wanted tosay that when you called Clause 17
and | said pass — and | don’t know whether it wa recordedornot, butifitwas, | justwant
to say for your information, Sir, that the only reason | said that was because | felt thatwe

“had to get to Section 19 probably, before we could consider these problems. And
certainly the one that Mr. Spivak raises is very important. | think there are many of us
that are concerned about 19(e). The only merit to passing 17 at this juncture would be
simply to acknowledge the fact that this action would be subject towhat is laid out in 19,
and then we would examine all those conditions in Clause 19. But if we are going to be
able to criticize 19(e) now, then | am sure a lot of us have a lot of things to say about it.

MR. CHAIRMAN: The Chair did not initial 17. | agree with the honourable member it
might be better to reserve that debate until we get there. Could we proceed to 19(e)
then? Would that be agreeable? Mr. Cherniack.

MR. CHERNIACK: Are we passing all the items down to 19(e)? | mean, are you
calling them, and then we will stop at (e)?

MR. CHAIRMAN: | am about to.

MR. CHERNIACK: | am sorry. | misunderstood.

MR. SHERMAN: It is not just 19(e), | mean 19.

MR. CHAIRMAN: Section 17—pass; Section 18—pass?

MR. SPIVAK: Mr. Chairman, | must say that depending upon what happens with 19, |
am not so sure that 17 should be passed. | think that there is an amendmentthatshould
take place.

MR. CHERNIACK: What kind?

MR. SPIVAK: Well, because | think it hasto do with 19. 1 am just simply saying thatto
pass 17 on the assumption that there is going to be a correction in 19, fine. But if that
correction doesn’t take place, | think the whole 17 has to be argued. It can be rejected by
the government . . . .

MR. CHAIRMAN: Order please. | believe that the Committee has been flexible
enough in the past to be able to go back to sections where a change was indicated. |
hope we can proceed on that basis and get to 19(a).

19(a)—pass; (b)—pass? Mr. Sherman.

MR. SHERMAN: Mr. Chairman, | am just not certain of the need for 19(b). It is my
understanding that under present legislation, you can go into the family court, lay an

-information complaint and get an immediate accounting. Am | right or wrong?

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Accounting is not involved at all in The Wives and Childrens
Maintenance Act. That is only maintenance.
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MR. SHERMAN: That's only maintenance, is it?

MR. CHERNIACK: There is no separation of property that is involved, no law at all.

MR. SHERMAN: Well, then, 19(b) is necessary.

MR. CHERNIACK: Yes.

MR. CHAIRMAN: 19(b)—pass? Mr. Graham.

MR. GRAHAM: Mr. Chairman, not dealing with 19(b) in particular, butdealingwitha
spouse may at any time give written notice, how many timesinayearcould that be done
if thereare problems here? It seems to me thatitis quite possiblethatthe spouse could,
for various reasons, effectively tiea person up in court all the time if they wanted to — for
vexacious reasons. Is that possible, Saul?

MR. CHERNIACK: Mr. Chairman, Mr. Graham has directed the questiontome, and |
would say you can give written notice all you like, but if you go to court with a vexacious
matter, the court will slap you down. If you come back the second time with justa —
what’s the term — a very light frivolous matter, that the court will really slap you down.
So |l don't see any danger of keeping a person in court time and again. The court would
pretty quickly dismiss a motion which doesn’t have a good foundation.

If, on the other hand, these causes, events or circumstances are proven, then the
court will deal with it, | would think, once and for all, surely.

MR. GRAHAM: Mr. Chairman, without referring to the maintenance bill, | think there
is something in there, isn’'t there, about once every twelve months?

MR.PAWLEY: | think there is a limit to that, is there not? Because we agreed that an
artificial limit like that might impose some hardship and we would be better to leave that
to the court’s discretion, allowing the application to be made tovary at any time where
there were reasonable circumstances.

MR. CHAIRMAN: 19(c)—pass; 19(d). The last word in this section, the spelling
should be corrected. And one other typographical error in this section, by the way, in
the heading “Accounting and Equalization.” It should be “Notice for Accounting and
Equalization” to make it different from the next one. 19(d)—pass? Mr. Spivak.

MR. SPIVAK: There is an amendment here which would give a time limit with respect
to proceedings, and | want to ensure that that applies. A decree absolute has been given,
as | gather, a proposal that proceedings must be commenced within a month. —
(Interjection)— absolute. —(Interjection)— Well, | think when we come back to that, |
would like to suggest that it should not be within 30 days, but no later than the decree
absolute. | think the question of the accounting and equalization has to be very much a
part of the procedures that we are talking about, and the time limit we will talk about
when we come to that — but so long asitisagreed, atleast, thattheproposalisa 30-day
or a limit afterwards in terms of time. | don't think the time should be long. It should be
part of the proceedings immediately, that is, not necessary part of the divorce
proceedings, but an action taken simultaneously, if that is going to be requested.

MR. CHAIRMAN: 19(d)—pass; 19(e), Mr. Spivak.

MR. SPIVAK: Well, here, Mr. Chairman, | think we are dealing with an item that will
have the most serious consequences with respect to this bill. Theimplications ofitlam
sure going todebate, but| guarantee youwe are not going toinanyway even touch the
implications of what this section really means — terms of the nature of the case law that
will be developed on this, in the nature of the new aspect that we are going to be creating
with respect to the relationship between spouses whoareliving together, and the whole
question of what dissipation means.

When the presentations were made here, there wassome concern thatdissipation of
commercial assets was in effect the use of the commercial assets in somewayforathird
party who may very well be responsible for the separation, and that somehow or other
those commercial assets should not be used because that really belonged to the
husband and to the wife. But we are notsaying that now atall; what we are talking about
is going to be a question of fact dependent on the circumstances of each situation. It is
going to create, | think, havoc in relation to determining it. The threat by and the ability
of the spouse to be able to suggest to the other that you are now dissipating my
commercial assets, and simply write a letter and say that, youknow, | have aright, | want
you to know it, now | am going to enforce it in the court. If you don’t comply, it has
serious implications because the dissipation may or may not be there, and in the case of
a wife who has really no knowledge of her husband’s affairs, but only finds certain
information out by hearsay, justthe threat of an accounting beforethe court can have its
implications.

| wonder whether we really want to get involved in this kind of situation, or whether
we wantto develop all the kinds of scenarios that can occur and will occurr — will occur
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— with respect to this. And then the problem we are going to have in all of this is the

.- ability -of the court to be able to determine that, and-the accountability that really is
going to be-required by living together, and the whole question of what dissipation
means.

When the presentations were made here, there was some concern thatdissipation of
commercial assets was in effectthe use of the commercialassetsin some way for a third
party who may very well be responsible for the separation, and that somehow or other
those commercial assets should not be used because that really belonged to the
husbandand to the wife. But weare notsayingthatnowatall; what we are talking about
is going to be a question of fact dependenton the circumstances of each situation. It is
going to create, | think, havoc in relation to determining it. The threat by and the ability
of the spouse to be able to suggest to the other that you are now dissipating my
commercial assets, and simply write aletter and say that, you know, | havearight, | want
you to know it, now | am going to enforce it in the court. If you don't comply, it has
serious implications because the dissipation may or may not be there, and in the case of
a wife who has really no knowledge of her husband’s affairs, but only finds certain
information outbyhearsay, justthe threat of anaccounting before the court can have its
implications.

| wonder whether we really want to get involved in this kind of situation, or whether
we want to develop all the kinds of scenarios that can occurand will occurr — will occur
— with that presumption of an interest, an equal interest, should nothave the equivalent
right that a creditor would have to go after assets in a hurry if it can be shown that the
assets are being dissipated. Now it may be that Mr. Spivak would say, “Well, strike out
(e) because the people are cohabiting. Because they are cohabiting, then they will rely
on dissipation.” Well, then, the very first thing that would happen, | assume, when a wife
comes to herlawyer,asshe willhaveto do, | suppose, and say, “Look, he has got most of
the money now. He is down in Vegas. He is gambling it away, and | hear he has already
put the commercial asset up for sale to convert to cash. What can | do?” And the lawyer
would look at, say, 19(e), and he might say, “Well, we will startimmediate proceedings
under (b) for a separation order, and then we will bring that into effect.” The important
feature is: Do we want the spouse to have the rightto step in quickly? I would like to refer
Mr. Spivak — | have no doubt that he has reaei aybe more than once — to Page 73 of the
Law Reform Commission Report, 1974 and 1975, as to the reasons they give for feeling a
concern on behalf of a spouse who sees the danger of the assets to which that spouse
has the equal sharing presumption being dissipated. Now, if there is any otherway that
Mr. Spivak can suggest that, fine, but | think that — of course itisa dramatic action, and
yet it might not necessarily damage the commercial relationship of the spouse who
owns the asset with his commercial people that he deals with because in the end,
whether it's a separation or a dissipation or a divorce, in the end the court has the right
and the obligation to decide the extent to which the equalization shall be immediate or
deferred, to arrange for payments over the long run and the purpose is not to jeopardize
the jointly owned assets. But surely the purpose is under (e), to make sure that thereare
assets to debate and if there isn’t the opportunity to come in quickly and say, “my
husband is dissipating the assets,” then before long therewon’tbe any assets and there
won't be any discussion if the court so decides.

Soldon'tsee. . .lwould firstlike to clearly ask the question: Does the Conservative
Party agree with the principle that the wife has an equal interest in commercial assets
that is deferred for certain things? And secondly , if that is the case and it must be
because we've already passed four circumstances, should it not include dissipation as
suggested by the Law Reform Commission?

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Yes, well Mr. Cherniack can invoke the LawReform Commission as his
supporting position because he’s not invoking the Law Reform Commission with
respect to this Act, so | mean. . . .

MR. CHERNIACK: | am to a very large extent. . . .

MR. SPIVAK: Well no, that is a frivolous argument, because you use it when you think
there is an advantage to your position and then when you don't, you just ignore it.

MR. CHERNIACK: No, | don't ignore it. | disagree with it.

MR. SPIVAK: Well, you disagree with it , all right.

MR. CHERNIACK: Do you disagree with it?

. MR. SPIVAK: Well, I'm going to come back to the situation because | think there has
to be some degree of sanity with respect to the situation. A husband handling the
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commercial assets will make a decision that he’'s going to do something and the wife
says, “l don’t like that” whether she knows anything about it or not, her claim will be that
you're going to dissipate my interest. That’s all she has to say. She serves notice
immediately that you're going to dissipate my interest, because you're going to be
handling the commercial transaction whatever it may be which isinvolved. Her husband
maybe a professional personandsay, “I'mgoingtoleave thisfirmand I'm goingtogoto
another firm,” and she may say, “Well you're dissipating my assets, | don't want you to
leave and go to the other firm.” It's not his decision to make, it's going to be her decision
to be a part of it, and | do not believe that that puts her in a position as a creditor to
actually effect the date of the operation of the decision-making that has to be made by
him. The value of being a partner in a profession may be one thing, the desire on his part
to change may come about forany number of reasons which relate to the nature of work
and things that he may want to do. You are simply suggesting that the wife asa creditor
has the right to essentially say immediately that you're going to dissipate the
commercial assets by leaving that partnership and the potential or the interest that is
vested in that partnership by simply going and practicing whatever your profession is
somewhere else. That's absolute nonsense at this point — it really is.

This is not what is intended here and it's necessary for some rational discussion to
take place with respect to this. Otherwise, if we pass this, the implications will be severe
and as | say, the direct requirement will be that every lawyer in the province will be
advising people of avoidance of this because of the severe implications. It just simply
does not deal with the reality of the day to day operations in commercial and
professional and employment. . . forget aboutthatsituation, in direct employment. A
person may have a particular job with a pension plan, which is part of the group pension
plan which is a commercial asset and a decision may bethatlwanttoleave myjoband|
want to go to another job because | think my work there will be more interesting to me,
and the wife says, “You can’t do that because you're going to be dissipating the assets
because you have a pension plan in which their is vesting by the payments of the
employer as well as yourself and if you leave all your going to get is the amount of
money that you put in the pension yourself’ therefore, you cannot leave and go to the
other job.” | don’t think that we are talking about that person as a creditorhaving a right
at this point to claim dissipation simply because the person wants a change. And what
I'm saying about it is really . . . the determination directly related to this section.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Mr. Chairman, | think that if one first would read the dictionary
meaning of dissipation it might clear up some of the concerns of Mr. Spivak and might
suggest to him that his concerns are excessive in the circumstances. Dissipation: to
expend aimlessly or foolishly, to squander, to be extravagant or desolate in the pursuit
of pleasure, to drink to excess. Now letmesaythatinsofaras the determination of that, it
wouldn’t be a matter in which the wife , to quote Mr. Spivak , would determine on her
own and just serve notice and say, you're dissipating the assets and then there would
follow an accounting and equalization. The court would have to determine whether or
not in fact there was dissipation, and therefore the court would have to determine
whether or notthere was an expenditure which wasin fact aimlessly or foolishly or there
was squandering of assets, a vanishing of assets, a scattering of assets, and just what
standard the court uses of course will be determined by way of case law. But | would be
very concerned if we tookaway from our Actthe powerforthe court upon application to
prevent the squandering or the wasteful expenditure, the aimless spending of assetsby
one’s spouse. | can think of the hardship that could be possibly created by that type of
situation, and as Mr. Cherniack indicated, the creditor has certain protection as against
one who proceeds to dissipate assets, to vanish assets, and | would think that we would
want to provide the spouse with no less by way of protectionthanwewouldthe creditor
in that instance. | think the definition of “to dissipate” is very. . . pardon?

MR. SPIVAK: Where are you reading it from?

MR. PAWLEY: From the dictionary, Webster's Dictionary.

MR. SPIVAK: What about the cases?

MR. PAWLEY: Well, | don't think we have case law established yet, and | think we
have to depend upon our courts to in their wisdom develop case law. But certainly the
courts would commence from the dictionary meaning of “to dissipate.” | would assume
that the court rulings would be reasonable and would be in line with the definition. To do
otherwise, | can see many. . . | don’t know what Mr. Spivak would suggest as an
alternative to this in order to protect the spouse that might be very sadly and very
grossly victimized by the type of circumstances that could be created by dissipation of
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assets.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: Mr. Chairman, it seems to me that in looking at this issue that Mr.
Spivak has raised a point that all kinds of transactions that could take place, that
someone who perhaps is vindictive could interpret as being a dissipation, and | think
that there are some dangers. As he was speaking the idea flitted through my mind that
we would probably have, all of us, great difficulty in attracting political candidates,
because every wife would say, “You're dissipating your resources, you dumb. . . you
know,” and democracy would probably grind to a halt because no one would dare
dissipate. . .We all know the total dissipation of resources that is. —(Interjection)—
That's right. Perhaps that would be agood thing then we could allgohomeearly.Buton
the other side of it, | heard both you and Mr. Cherniack say, there has to be adequate
protection as a consequence where the marriage is breaking down, that someone needs
to have the protection against someone goingoutand. . . .lthink yourdictionary term
was having a wild time drinking ard all that kind of stuff which sounds like a lot of fun.

T question | would raise is one of the ways of resolving it if your looking for
alternatives, because | can see that you may.end up in an awful lot of challenges in this
issue of what is defined as dissipation, if there was a way of connecting the act of
dissipation as a consequence of a marriage breakdown that that would be the basis for
it. In other words if you tie in . . . one spouse would have to demonstrate a dissipation is
taking place as aresultof marriage breakdown at this point in time. — (Interjection)— Or
itcould be. I'm just looking into. . .—(Interjection)— Allied with breakdown would be a
way therefore on of providing a limitation the definition of dissipation so that it would
not be as broad gauged, or as broad brushed as Mr. Spivak described it,and | think that
there is a real possibility there that a whole multiple number of transactions and
activities may in fact, or could be interpreted certainly in the early runnings of this law
until a caselaw built up and precedents were established, that you really would provide
for akind of a free for all in many cases. But if we could indicate through legislation that
there is an alliance between the notion of dissipation and the marriage breakdown and if
there is a way of righting it, then it would provide that qualifier that may serve to
eliminate some of the problems that Mr. Spivak posed.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: The problem here is that in effect dissipation really means diluting of
the assets, it's not just the question of wasteful expenditure. Realistically, that's what
you're talking about. There is in effecta dissolving of what one has and that's contained
within the definition of dissipate here. I'm suggesting that the point , realistically the
decisions that are going to be arrived at are severe, and what I'm saying to you that the
right thatthe creditornowhas, because the wifeis the creditor and this is the position, of
being able to say to someone who is her debtor, and the husband in this case would be
the debtor, that | want an accounting, is fairly severe for its implication simply on the
basis that, up to this point there are thousands and thousands of situations where the
spouses have no idea ofwhathashappenedin the commercial field or in the handling of
the commercial assets or even with respect to the income that is being produced by the
employment that's taking place, has noidea, nowtheyaregoing tobeabletoaskdirect
questions, in the course of it, they are going to be able to demand accounting and
equalization and a threat of that in itself has its implications. I'm saying that you are
going to be affecting a whole range of things, | think that in the course of this there is no
case law that we are going to be citing, it's going to develop and | think that to suggest
that it can happen without the other aspects of separation that we are talking about, will
have a very severe impactand will create in many situations tensions thatshouldnotbe
there.

The entitlement that we say with respect to joint tenancy still requires the act of the
spouse. Thereisanactthathasto. . .therightsarethere. I'm notsayingthatin the case
of a marriage breakdown or a separation that there shouldn’'t be the right for the
accounting and equalization to take place, and the claim could be made at that point,
that in fact, assets were handled improperly and there is entitlement to a review. But |
don't believe it an automatic right that the creditor can demand immediately by notice,
an accounting and equalization. That in itself will | think, have a direct effect, and that
will be an attempt to indirectly affect the decision making with respect to the
commercial assets that the spouse has management of. We've accepted that he or she
.7 . that spouse has the management of it, and | don’t believe that that creditor should
have the ability to be able to :ndirectly affect that decision making by simply saying, |
want an accounting and equalization. If | don’t getiit, | go. . . whether | proceed with
separatior or not. | think those implications are pretty severe.

668



Statutory Regulations and Orders
Wednesday, June 15, 1977

MR. AXWORTHY: Mr. Chairman, | didn't suggest | may be forit. All the other clauses
(a) to (d) have within them the element that there is a form of marriage breakdown taking
place. It is only (e) which does not, and therefore, | think that's why that element has to
be built into it to indicate that.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Firstly, | have to accuse Mr. Spivak of ignoring whathe oughtto
know of the process of law. And therefore | have to accuse him of using the term, “an
automatic right” wrongly. He has a right under this division to require an accounting.
She hasthe rightto give him a written notice saying, “here, because youaredissipating
commercial assets, | want an accounting.” This is nota public issue yet. Thisis nota
great big front page headline story. She gives her husband a notice saying, you're
dissipating the assets, | want an accounting. He may give her the accounting, he may
not. If he does not give it to her, an accounting and equalization, if he does not, what is
her recourse? She goes to court and she asks the court to enforce her rights for an
accounting and equalization on the ground that his is dissipating a commercial asset.
The court then must establish whether or not her ground is valid — Is he dissipating, and
if he is the court can then make the order. Thatdoesnotmeanthatthereisanautomatic
right nor does it mean that third party’s are affected, nor does it mean that if they don't
believe that there is dissipation that they have to rush off and start worrying about it. It
means that the court will adjudicate.

Now | want to point out to Mr. Spivak, that not only once have | looked at the Law
Reform Commission Report, it has been open beside me here at all times. | think that the
report is the foundation of a great big body of law that we are now dealing with and
which we have dealt with in previous Committees of which Mr. Spivak did nothave the
benefit of being a member and the fact that we are, as a government caucus, not
agreeing with all of the recommendations, it must be recognized that we have read
them, and when we disagree with them or go beyond them, we do it with knowledge of
what they said, not in ignorance of what they said. So we do not ignore what they say,
but that doesn't mean we have to agree all the way.

Therefore, | would like, Mr. Chairman, to read the relevant part of what they say in
this aspect mainly to deal with what Mr. Axworthy raised which on first blush seemed to
me to be illogical, until | reminded myself what the Law Reform Commission says. They
say on Page 76, “One can however foresee, perhaps as an incident of a reconciliation
agreement, that one spouse would think the time had come to invoke the sharing
provisions while not actually wanting to institute separation or divorce proceedings. In
an instance of addiction to gambling or other species of extravagance or squandering,
one spouse would have good grounds for seeking the security of an equalizing
payment. One might speculate that in many instances such action would likely
precipitate an action at the instance of the other spouse for separation or divorce, if
grounds forthe same existed, or might precipitate a worsening of marital relations, but
and | underline, but not necessarily so in all instances. There are instances where the
alcoholic spouse, for example, finally realizes that he or she cannot be appropriately
trusted to manage . any money mattersinvolving the family, and the other spouse would
nevertheless stand by the afflicted spouse if only some proper management could be
implemented for family financial security. Many such people cannot live up to an oral
agreement concluded with their spouse, but want and need a court order to make them
adhere to their undertaking.

We therefore propose that even though still living together, either spouse should be
entitled to apply to terminate the SMR, resulting in judgement for an equalizing
payment upon proof or admission of the other spouse’s addiction to alcohol or other
drugs or addiction to gambling are of such a nature or extent that there is a great risk of
dissipation of assets, or the other spouse’s squandering of assets, of which the
applicant has an expectant interest.

The above-recited dolorous grounds for termination serve to illustrate, but not to
limit, the kinds of circumstances that we have in mind. Our recommendation, which is
both broader and more concise, is”that either spouse should be entitled to apply upon
consent or upon satisfying the court: (1) that the other spouse has made orintends to
make a substantial gift or transfer of assets for markedly inadequate consideration, or
that there is undue risk that the other spouse will dissipate or lose assets to the
applicant's detriment.”

Mr. Chairman, as | read (e), that’s the least of the incidents in a marriage difficulty,
because thatis the one instance where a spouse cansay, “l am notlooking tobreak our
marital relationship. | am just trying to protect the assets which the family owns.” And
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therefore where she could, under (b), commence proceedings for separation and go
right ahead — and we have already agreed that that is a valid reason — she can take a
lesser step and say, “Let's not necessarily break up the marital relationship. Let us just
deal with the assets.”

That is where | saw that | would like to differ from Mr. —(Interjection)— Did
somebody say, “Why?” —(Interjection)— Because it is quite possible that we have
heard instances of ladies that came to us and presented briefs . . . | remember one
vividly saying, “My husband was an alcoholic. He contributed nothing to the house, but
we lived together for the sake of the children and brought up our children in the marital
home.” And that was something that she did that she didn’t have to do it but she saw
value in maintaining the marital relationship for the children or for their arrangements
with each other, but she found it necessary to secure the assets. And therefore, as | see
(e), that is the one instance where a spouse could try to keep the marriage together and
yet keep the assets secure.

| can think of an example of a person who is of limited income who, with his wife's
help, has saved up $10,000 or $20,000 in government bonds — | hope Province of
Manitoba bonds — and they are sitting there and he is working and she is doing
whatever is her part in the marriage, and suddenly forsomereason, he does something.
Itcouldbe alcohol, it could be gambling, it could be a girl friend, it could beany sorts of
reasons that are harmful to the relationship, and start spending money, and she might
say, “If | can only bring himinto line, if | can stop him could stop him drinking, if | could
stop his gambling, if | could get a control over the asset, we could still live together.”
Then she would use (e), notthe others. And therefore | am suggesting to the Committee
that (e) is the one occasion when they might yet keep the marriage together, and if it
doesn't succeed, as the Law Reform Commission suggests it may not, then
automatically (b) comes in, or (a), or any of the other reasons. So therefore Mr. Spivak
says that this nasty wife who is still cohabiting with her husband will have a whip over
him; she has the whip over him simply by saying, “| am going to apply for a separation
order.” And then the same effect exists.

So | do not see that we should not protect her and give her this opportunity, which
she is being given, without having to break the marital home. And | still don’t know
whether the Conservative Party, and now | start stressing it, believes that she s entitled
to protection in the event of dissipation or not, because Mr. Spivak is arguing
strenuously that (e) should notbeincluded, which means that the wife is notentitled to
claim her rights unless there is an actually separation. And if that is the case, then |
believe that the Conservative Party — and | say that advisedly, again — is forcing that
marriage to break up because of the possibility of dissipation.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Mr. Walding, Mr. Cherniack has covered much of the area | wanted to
cover, but | wanted to emphasize from first premise that this legislation of course is
based upon the equal partnership, the 50-50 division, with some limited degree of
discretion. And if one spouse is able to circumvent the equal division by extravagant,
wasteful and reckless expenditure to the extentthat that expenditure in the view of the
court would be dissipation, would in fact threaten the assets of the marriage
relationship, then | think the courts should be able to grant an order recognizing two
aspects: (1) the need for speed in dealing with this situation caused; and (2) to provide
an alternative to the spouse requesting the order from having to commence separation
proceedings. We heard so much in Committee from briefs stressing the importance of
attempting all possible meansto preserve the marriage relationship, the importance of
conciliation, the importance of counselling, the very sanctity of marriage, and | think
thatto eliminate 19(e) would beto saytoaspouse facedwith such a situation,assowell
described in the report read by Mr. Cherniack, that your only alternative is to proceed
under 19(b), that they would be placed in a very very difficult position, a position of
having to decide whether to ignore the fact that there is reckless waste which is
dissipating the assets of the marriage, which can be due to many many causes, or
proceeding with or having to proceed with separation.

| think there is an alternative, and that is why | think the proposal, the provision, in
19(e) is reasonable.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: It seems to me that bott Mr. Cherniack and Mr. Pawley are way over
their heads at this point, because, you know, this Act is The Marital Property Act. We
have already recognized that we are going to find it impossible by this Act to keep
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people together and for them to be able to cohabitate in a different manner, or going to
in any way encourage or discourage what will take place.

I think a very legitimate argument— and | say legitimate in the sense ofthe validity of
the argument — can be advanced that what this Act will do, it is going to cause a
tremendous number of separations and divorces in this province. | think that argument
can be made but | am not saying that we do not deal with this Act because of that. |
simply say that we have got to deal with the Act on the basis of what the intent is.

Now it seems to methatthereis a responsibility, because | have heard the definition
of this reckless waste for us to define dissipation. Let's defineit, putitin the Act,and let’s
know what we are talking about, and that would be one aspect. And secondly | think,
because we have already done this in relation to other situations, in the case of the
spouse who is claiming it while the cohabitation is taking place and may very well have
to go to court, then | think that we should state that the onus of proofis on the spouse so
claiming. We have said that the burden of proof with respect to a person claiming an
asset is not a shareable asset within the meaning of this decision, has the onus of so
proving. It would seem to me that that onus then should be put.

MR. CHERNIACK: | think that is the law and | don’t see anything wrong with that.

MR. SPIVAK: But | would want to see a definition of dissipation and | think that is
going to be very very important in relation to because, you see, when you talk. . .even
in terms of reckless waste the arguments that will be advanced there are going to
develop a case law which may very well change the nature of what is intended. That |
don’t know. But my concern at this point, and | am saying this to you, istosuggestthatin
terms of the decision-making that is taken on a daily basis by people dealing with
commercial assets, if the spouse at any given time says, “| am not satisfied with it,”
without intending at all, other than to exercise a prerogative of decision-making on this,
which really is not the right that we are giving to her in terms of the decisions. We are
saying that if there is a dissipation, yes, but not in terms of decisions, that in effect this
clause will be used as a means to enforce, to alter, a decision, or to enforce another
opinion. And if westart getting involved in that, then there is awholerange of things that
are going to happen. So let’s define dissipation and let’s stress the onusand the burden
of proof with respect to that in terms of an application before the court,and maybe then
that will change part of the effect that | think this will have.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Well, Mr. Chairman, dealing with the Law Reform Commission
report, | wanted to point out one ortwo areasthatconcern me agreatdeal atthetime. In
the Law Reform Commission report, they spelt out three grounds. They suggested
alcohol, drugs or gambling as grounds. However they went on further and they also
spelt out grounds of intention. They listed two grounds of intention, and | suggest, Mr.
Chairman, that when they listintention as a ground thattheyaregoing a littie bit too far.
But they had suggested that the other spouse has made orintends to make a substantial
gift or transfer of assets for remarkedly inadequate consideration. —(Interjection)—
No, but | think that recommendation quite naturally would have to be thrown out,
because it is a presumption, or cannot even be proved in court, because it includes an
intention. And the second one was that there is undue risk that the other spouse “will”
- dissipate. So those two quite naturally had to be ruled out. Therefore | would suggest
that the dissipation here should only include alcohol, drugs or gambling.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, Mr. Cherniack has asked the Conservative Party
three questions and | would like to answer them. He has asked whether the Conservative
Party believes in a legal recourse afforded the creditors where there is evidence of
dissipation.

MR. CHERNIACK: | did not ask about creditors.

MR. SHERMAN: The Conservative Party does.

He asked whether the Conservative Party believes in the right of a wife or either
spouse to an accounting and equalization of assets, and | want to assure him that it
does.

He asks whether the Conservative Party believes whether a wife or either spouse has
the right to protection against dissipation, and | want to assure him that it does. The
question is: What is meant by dissipation, and that is what Mr. Spivak, Mr. Axworthy,
Graham and many others have zeroed in on, and that is the question that has not been
answered by Mr. Cherniack or his colleagues on the government side of the Committee.

Mr. Cherniack said —(Interjection)— Well, | will defer to Mr. Axworthy’s point of
privilege, but | just want to complete this point before | do, Mr. Chairman. Mr. Cherniack
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says that the major provision contained in this section that we are looking at does not
mean that there will be an automatic accounting, that it is not an automatic result of the
right that the spouse has to request an accounting. That is perfectly correct, butit does
mean that there will be an automatic examination by a courtor ajudge of the husband'’s
or the spouse’s, whichever the spouse is, of the husband's commercial record. —
(Interjection)— Right. All he has to do —(Interjection)— No, but all he has to do is refuse
to go to court and there then follows an automatic examination by a court or by ajudge
of that spouse’s commercial record.

=~ MR. CHERNIACK: No, of dissipation.

MR. AXWORTHY: Mr. Chairman, thatisthe question that | wouldhave. Is the courtin
this case going to have a hearing to determine whether the claim on dissipation is an
acceptable one or not, so that that would be in a sense a prior step. Before they would
order the application, they would say, “is in fact” or would they say, “Is it a frivolous,
vexatious kind of actitn?” So that is very clear then. Okay. —(Interjections)—

MR. CHAIRMAN: Order please. —(Interjections)— Order please. Let's justhaveone
member at a time. Mr. Sherman.

MR. SHERMAN: Having deferred to Mr. Axworthy because | took his name in vain
earlier, 1 would like to continue. | am not prepared at this juncture to defer to Mr.
Johnston or Mr. Spivak for a moment, Mr. Chairman.

I go back to my point, that if it gets to the point where arequest is made toa courtby a
spouse for an accounting, there then has to be adetermination by the court or the judge
as to the validity of that request. And there is no way that a court or a judge can
adjudicate the validity of that request without an examination of the performance, ina
commercial sense, of the spouse who is being so accused.

I think Mr. Cherniack is unrealistic if he shakes his head at that in denial of that. How
is the court or a judge going to determine the validity of the request, the validity of the
allegation, without going through some form of examination? And at that point, | say
that it is totally unrealistic for Mr. Cherniack and the Attorney-General to suggest that
this kind of provision is going to strengthen marital relationships. What it is going todo
is, it is going to threaten marital relationships, because Mr. Cherniack, | think, starts
from the assumption that all people are perfect, and unfortunately | think we are all
aware that that is not the case. There could very often be situations where that kind of
action was undertaken and it amounted to little more than harassment, but evidence
could be presented to initiate that first step of examination, and the examination itself
could turn out to be a very vexatious harassment for the spouse who was being so
examined. And the result of that, Sir, will be pressure that will be sufficient to seriously
impair that marital relationship. The result will be a harmful effect on many personsina
marital relationship, rather than the beneficial effect that Mr. Pawley and Mr. Cherniack
seem to think will be there.

| also want to refer to Mr. Cherniack’s references to the legal protection or recourse
provided to a creditor in such situations, or perhaps it was Mr. Pawley who referred toit.
I have to suggest, through you, Mr. Chairman, to the Attorney-General, that surely there
is a difference, one would expect a different shading and a different nuance to be placed
on the recourses that are afforded a creditor and the recourses that are afforded a
spouse. In one case you are dealing with hard-nosed business. In the other case you are
dealing with the most intimate of personal relationships. And there would be, there
would naturally be some differences that one would expect in impact of a measure of
this kind. And to just say that because it is there in thecase of acreditorand it should be
translated en toto to a spouse, | think, ignores the differences in the relationship, the
marital relationship, as opposed to what | describe as a hard-nosed commercial
relationship. | don’t think that there is a solution here that is satisfactory at least at this
juncture to me, Mr. Chairman, that falls short of a very specific definition of what is
meant by dissipation because we recognize the right to protection against dissipation,
but we also recognize that people are different. There can be many causes of
dissipation. Mental iliness could be a cause of dissipation. To suggest that it's always
going to be a legitimate claim that's brought by one spouse against the other is ignoring
the realities of life. Insome cases it will be undertaken asastepthatis intendedtocreate
difficulties for the other spouse, to put a strain on the marriage, to create unnecessary
harassment. Those are the areas for which there is no protection under this section as it
is presently written.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, | think weweregettingsomewhere in this debate. |
would just say that | must take the position that | would protect more the spouse than |
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would that hard-nosed commercial relationship, because | think that a hard-nosed
commercial relationship carries with it a creditor who, being hard-nosed, will take the
protection that he can in carrying on a business, whereas the spouse who is easily
influenced needs more protection.

Having saidthatand | think we've come to the end of adebate, | see no reasonwhy if
it is necessary or if it is not necessary — somebody quoted Doug Campbell the other
day, that if you're in doubt you can putitin —thatifitappearsnecessary, then | have no
objections to spelling out dissipation as being, not the cause but the effect of it, the
result of what it is. Then | think that dissipation is a squandering and | think that a
millionaire can spend money, can spend $10,000 foolishly and that is not squandering,
but a person of limited means can spend $1,000 and it could be squandering, soitwould
be up to a court. And therefore | would say —the words | picked out without looking too
far in the Law Reform Commission was — “a species of extravagance or squandering,”
addiction to gambling which is also possibly that, but | think squandering might be
enough. Maybe instead of saying dissipation, we should say squandering. And having
done that, which means spelling itout,whichseems to bethe position theywantto take,
| would be prepared to restate what | believe is the law, and | believe that the law is that
the person alleging a cause for action has the onus of proving it. | believe that is the law.
But if Mr. Sherman will feel more comfortable if we say so, then by all means, | don't
mind saying so if there is any doubt. But | do feel that — | just want to correct one other
thing — | did not suggest that (e) would make the marriage more solid. | suggested that
(e) makes it possible for an order to be made, just possible, and still keep the marriage
together, not stronger but not broken as (a) to (d) inclusive contemplates, a break in the
marriage relationship. That'swhy larguedthat (e) is an easier step which still carries the
possibility of an arrangement which would protect the assets and still make the
marriage exist to the extent it can. But | think if we are reaching a stage where we could
agree on a definition and the onus, which | think is just redundant, but nevertheless I've
restated if that would make it more acceptable, | think that Mr. Silver isalready working
on that. Could we hear what he is gestating? Sir, we are talking about cohabiting,
gestation is suitable.

MR. SPIVAK: If there is agreement on this, then | want it clear that what we arereally
talking about — if we can be as precise as we can — is really squandering at this point.
What you are saying is excessive use of the commercial assets, not the judgments that
have been made with respect to commercial assets.

MR. CHERNIACK: Oh no, if you mean if a person in the stock broker, apartment
block business . . .

MR. CHAIRMAN: Mr. Cherniack, could you use the microphone please?

MR. CHERNIACK: Well | interrupted; | had no right to do that.

MR. SPIVAK: No, no, but | think this is important, | think that this style existed
because — just let’s look at a person who trades in stocks, and decisions are made, the
choice of one stock over another, you know, that there’s an element of gambling there.

MR. CHERNIACK: Buys Tantalum.

MR. SPIVAK: No, he invests in Chemalloy which is worse. —(Interjection)— The
question at this point is is it really dissipation or not. Well, | know but we're not talking
about that. | am assuming that wearenot talking about the choices thatare being made
in the handling of the commercial assets. What we are really talking about is
squandering really in a limited sense that we've talked about with respect to the Law
Reform Commission and what has been expressed. Now if we can be precise in this so
we can bring this down and I'm not sure that squandering per se will do it, | think that
we've got to try and bring this down.

Then I think we are talking about an area that is of concern, the onus still being that if
they are cohabitating, that if a request is made to the court alleging such dissipation,
that in effect there hastobe some proof. Therequisitionforanaccounting cannotcome
unless there’s a prima facie case. Now that'’s fine, that’s —(Interjection)— Well | think
we've already stated it with respect to shareable assets, so | don’t think there’s anything
wrong in saying it now. We've stated this.

MR. CHERNIACK: There is no need to argue this.

MR. SPIVAK: Well then the question will be the ability to be able to define this
correctly. Again, just while Mr. Silver is working, Imeanitshould beclearthatwe’re not
talking aboutchange of employment by a spouse who makes the decision for whatever
reasons, but who, as a result of the change, may very well directly affect those
commercial assets.

MR. CHERNIACK: Mr. Chairman, | couldn’t think that there was ever any argument
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that it could be, other than what is clearly known as squandering, and dissipation to me
is not a result of judgment but complete abandonment of any effort to use judgment or
to use care. You know, | think that's what it means.

MR. SPIVAK: Well , maybe that’s a better definition.

MR. CHERNIACK: Well | don’'t know, but to me dissipation does not mean making
bad judgments of the normal course, unless it canbe shown thatthat person’s judgment
has been damaged and that is also referred to here. Something here, where itsaysthat a
person has shown that he could not longer manage the normal financial affairs, and that
could be, as somebody said, mental instability or drugs or drunkenness or just losing
control of his senses. And since we seem to be in agreement as to what we think
dissipation means, we could find out what Mr. Silver thinks it means.

MR. CHAIRMAN: While we're waiting for Mr. Silver to complete that, Committee
recess for five minutes.

MR. CHAIRMAN: Order please. We are on 19(e). Mr. Silver indicates that he has an
amendment which would come as a separate sub-clause 19(1) and 19(2). However, if
he'd like to read it and it's acceptable, we can pass 19(e). Mr. Silver.

MR. SILVER: Section 19 would become 19(1), there'd be a new Section 19(2) headed
Onus of Proof on Dissipation, reading as follows: “The onus of proving that a spouse is
dissipating assets is upon the spouse alleging it.” Then a third subsection with the
heading, Presumption. “19(2) The onus of proving that aspouse is dissipating assets —
don't try to write it down now. | am reading it quickly so that you get the sense of it and
after that | will read it again very slowly so you will be able to write it down. — The
existing Section 19 will become 19(1), there will be a new subsection numbered 19(2)
with the heading:

Onus of Proof on Dissipation.
19(2) “The onus of proving that a spouse is dissipating assets is upon the spouse
alleging it.”

Then there will be a third subsection with the heading: Presumption of Dissipation.
“19(3) A spouse who is squandering commercial assets” — and | keep talking about
commercial assets because that’s the framework within which Clause (e) is effective.
Presumption of Dissipation. 19(3) A spouse who is squandering commercial assets
or dealing with commercial assets in an extravagant or wasteful manner, or expending
commercial assets aimlessly or foolishly, or acting or behaving in amanner or following
a lifestyle that results in a wasteful or dissolute loss of commercial assets.”

The point of thislastone isthatthespousemaynotbe doing these things directly but
he may simply be following a lifestyle, the indirect result of which is: “a wasteful or
dissolute loss of commercial assets.” So a spouse who does any of these things is
presumed, for the purposes of clause (1)(e), that is subsection (1) (e), to be dissipating
commercial assets.

MR. SPIVAK: | haven't got it in front me, | haven't written the whole thing, I'd like to
write it but before | do it, | wonder just the terms of technique. Rather than a
presumption of dissipation, why don’'t we put dissipation in the definition section? And
really what we are really talking about is squandering, and really the abandonment in
decision-making This incorporates a number of other things, with respect to life-style
and everything else, butit’s very different from what we've talked about or are talking
about.

MR. SILVER: This can be worded as if it were simply a definition and presumption
would not be mentioned, that can be done very easily. But as long as it's felt that the
relevant terms are acceptable, like squandering, extravagance or wasteful manner,
expending aimlessly or foolishly and so forth.

MR. SPIVAK: But going back towhat Mr. Cherniack said and trying to narrowitdown
if we can to what we are really talking about, or at least what | think we may be agreeing
to. We are essentially saying where there's been an abandonment in the handling of the
commercial assets, which can come about simply because — a strict abandonment —
because they don't care or because of iliness or because of the use of alcohol or drugs. |
mean those are things we've talked about specifically. That’s really what we're talking
about. You're bringing in the question of lifestyle.

Now lifestyle is a relative thing at this point and are we really going to talk in terms of
the court adjudication; with respect to the decisions that are made; with respect to the
way in which someone operates in a professionalway, or operates in terms of the nature
. . . —(Interjection)— Well, nature of business, the changes that occur with respect to
it. Do we really want to get ourselves involved in it, because i .hink the real area that
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we're talking about is waste where it occurs as a result of the abandonment. It's not
waste that occurs as a result of errors in judgment or theexerciseof judgmentand there
may not be errors, but ta s been exercised by the spouse. We're talking about an
abandonment in the decision-making or in the decision that the spouse should be
making which is invalid because he has either abandoned that responsibility orinfactis
ill and suffering from any of the number of things we have talked about.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Well, Mr. Chairman, just a few things. Firstly, | don’t think we
should be discussing the cause such as drunkenness or drugs. | think we should be
discussing the effect or the result of what is happening. And | agree with Mr. Spivak. I'm
not thrilled with the thought of looking at the lifestyle, although there is enough
qualification in that clause dealing with lifestyle thatdoes describe the kind of a lifestyle
which would produce that, and therefore | would be quite happy to use the kinds of
words that show squandering in a positive way. Squandering or extravagance — I don’t
remember, | didn't make a note of the words that were used — but | did think intemperate
living could have been there, that that would be — not lifestyle but intemperate living —
which means to me, again squandering. We may be just repeating the same words
again. Maybe we're being redundant. But | don’t think we should talk about the cause of
it, but the result of it, squandering and whatever other words, and | don't think it has to
be too extensive as long as they’re examples of what we're meaning.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Would Mr. Silver read 19(3) again? Presumption of Dissipation.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: 19(3)?

MR. SHERMAN: Yes.

MR. SILVER: “A spouse who is squandering commercial assets,” in fact I've got
these divided into clauses, okay? “A spouse who is,

(a) squandering commercial assets, or

(b) expending commercial assets” and that can mean money, of course.

“(b) expending commercial assets aimlessly or foolishly.”

MR. SPIVAK: I'm sorry, aimlessly?

MR. SILVER: “Aimlessly or foolishly,” and that's from the dictionary. Or,

*(c) dealing with commercial assets in an extravagant or wasteful manner, or

*(d) acting or behaving in amanner or following a lifestyle that results in a wasteful or
dissolute” — dissolute | take to mean unrestrained — “in a wasteful or dissolute loss of
commercial assets.”

MR. CHAIRMAN: Mr. Axworthy.  MR. SILVER: I'm not finished. That isn’'t the end
ofthe . . .

MR. AXWORTHY: When you say there’s enough in it, | think there’'s more than
enough. It sounds like a description of a lost weekend or something, you know, | almost
want to turn into a tea-totaller just by the mere mention of it. I'm wondering if we didn’t
become a little too florid in our attempt to to describe dissipationand | just refer back to
the Law Commission Report which is becoming our text.

MR. SILVER: Well now let me finish.

A MEMBER: He hasn't finished yet.

MR. AXWORTHY: | think he has finished.

A MEMBER: No.

MR. AXWORTHY: You mean there’s more? I'm depressed enough as it is.

MR. SILVER: | have finished the florid part of the section. Now | reach the unflorid
part.

“Is presumed,” that is a spouse who does any one of those things, “is presumed for
the purposes of Subsection 1, clause (e) to be dissipating commercial assets.” That’s
the end.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: Mr. Chairman, that’s my reaction. | know what the intent is doing
but | think by writing this thing into law it will turn the bill itself into a bestseller. People
will buy it just for its language. I'm just wondering, there are some definitions in the Law
Commission Report that seem to be perhaps more applicable and the one that strikes
me here is this, that they talk about grossly irresponsible squandering which affects the
financial security of the household. 'm wondering why we just can’t make that the
presumption that there is grossly irresponsible squandering that affects the financial
security of the nousehold and that becomes the presumption upon which the judge
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would so decide. That's the phrasing being used in the Law Commission Report.

A MEMBER: Well where is it?

MR. AXWORTHY: Well, I'm putting two phrases together butit’'s on Page 77 in the top
two paragraphs.

MR. SILVER: You would have saved me a lot of work if you had read it before.

MR. AXWORTHY: | am sorry. You got me so excited by the rest of it. What you're
doing is describing my lifestyle and | had to protect myself. —(Interjection)— Well, if it
was a definition term it would be “grossly irresponsible squandering that affects the
financial security of the household.”

A MEMBER: That's good. | like that.

MR. AXWORTHY: Irresponsible squandering that affects the financial security of the
household.

MR. PAWLEY: What about jeopardizes?

MR. AXWORTHY: Jeopardizes, okay.

A MEMBER: Jeopardizes the what?

MR. AXWORTHY: Financial security of the household.

MR. CHERNIACK: No, the household affair, the regime . . . | think that’s good, Mr.
Chairman. | don’t want to hurt Mr. Silver’s feelings.

MR. SILVER: Oh no, no. That,s okay. | thought you wanted something . . .

MR. AXWORTHY: That would then be the presumption which would guide the
deliberation of the court but that onus would have to be demonstrated in terms of the
application.

MR. SILVER: Now do you want it to be worded as a presumption or merely as a
definition?

MR. AXWORTHY: | think Mr. Spivak would be happier with a definition and | think
probably | would be as well. But on that point of law | would defer to those who know.

MR. CHERNIACK: Mr. Chairman, why did we have to use the word “dissipation”
then?

MR. AXWORTHY: No, no then we wouldn't.

MR. CHERNIACK: Well, why can’t we say, “(e) where the other spouse is grossly
irresponsibly squandering the,” why don’t we just say that and then we don’t even have
to define . . .

MR. AXWORTHY: “So as to affect the financial security of the household and . . .

MR. CHERNIACK: Yes, so as to jeopardize.

MR. AXWORTHY: So as to jeopardize, yes.

MR. CHERNIACK: Where the other spouse is — that's the wording of (e) — grossly
and irresponsibly squandering the commercial assets so as to jeopardize the financial
security of the household.

MR. SILVER: Where a spouse is squandering commercial assets in so grossly
irresponsible a manner that . . .

MR. AXWORTHY: As to affect the financial security.

MR. CHERNIACK: | wouldn't like to qualify squandering. | mean if it's squandering
it's squandering. | want to stick with Mr. Axworthy's . . .

MR. SILVER: Well, that’s fine but there’'s a grammatical problem.

MR. CHERNIACK: No.

MR. SILVER: If you care about grammatical . . .

MR. CHERNIACK: Grossly and irresponsibly. Grossly and irresponsibly squander-
ing. Yes.

MR. SHERMAN: In such a manner as to jeopardize.

MR. AXWORTHY: That's right.

MR. SILVER: Where a spouse is grossly and irresponsibly squandering commercial
assets — what'’s after that?

MR. SMERMAN: In such a manner as to jeopardize.

MR. SILVER: You've already described the manner. Grossly and irresponsibly.

MR. AXWORTHY: So astojeopardize the financial security of the household.  MR.
CHAIRMAN: Can | ask Mr. Silver then to read the whole amendment?

MR. SILVER: Well, before that, do we want the onus provision?

A MEMBER: The onus provision still stands.

MR. SILVER: All right. So this willbe 19(3) — I'm sorry, I'm sorry. This will be (e). This
will replace the existing (e). Soitwill read as follows: “Wheretheotherspouseis grossly
and irresponsibly squandering commercial assets so as to jeopardize” — the grammar
bothers me.

MR. SHERMAN: Mr. Silver, without detracting at all from the impact of Mr.
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Axworthy’s proposal, if to say, “Where you turned it around would it satisfy you on
grammar the other spouse is jeopardizing the financial security of the household by
gross and irresponsible squandering of commercial assets.”

MR. SILVER: By a gross and irresponsible squandering.

MR. SHERMAN: Where the other spouse is jeopardizing the financial security ofthe
household by gross and irresponsible squandering of commercial assets.

MR. SILVER: Okay.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: | just want to make sure that'sacceptable before we conclude this, that
where “dissipation” is used as an example in 23, we will essentially express the same
thing. We're basically defining’ | mean, we do not have to use the word “dissipation” per
se . We're going to use this as well. —(Interjection)— Yes. Well we’'ll come back then
when we deal with the various clauses, but | suggest we might aswell deal with itnowso
that we're clear on that. We're taking dissipation really out, we're really placing this as
the situation.

MR. SILVER: Well that’s true. Some of the other sections that use the word
“dissipation” will have to be changed.

MR. SPIVAK: The possibility exists that you can use that as a straight definition and
then you don’t have to worry about it.

MR. SILVER: We can put it in this section here. We can have it as a definition.

MR. SPIVAK: Dissipation for the purpose of . . .

MR. SHERMAN: Instead of saying . . . dissipation, couldn’t we say definition of
dissipation.

MR. SPIVAK: For the purpose of this section.

MR. SILVER: Yes, but I'm not sure if dissipation is mentioned only in this Divisionor
onlyinthe Part or whether it's mentioned in other parts of the Act. Ifit's mentioned only
in this Section, then the definition would be contained only in this Section, but if it's
mentioned elsewhere in the Part — (Interjection)— 36? However, it may be possible to
refer to this by the clause number in the other section rather than by mentioning the
word “dissipation.”

MR. SPIVAK: Even if it was placed in the definition section, where would the concern
be? It's not used with respect to the family assets per se . Is dissipation used with family
assets?

MR. SILVER: No, probably not.

MR. CHERNIACK: No.

MR. SILVER: But | would have to look through the Act to makesure. It probably isn’t
used anywhere.

MR. CHERNIACK: We have the definition now and | think we can call it a definition so
you wouldn’'t have to change all the other sections.

MR. SILVER: You mean leave (e) as is and have a definiton somewhere in an
appropriate place.

MR. SPIVAK: Mr. Chairman, we have 1(h) as the last definition sectionand we could
bring this in as 1(i).

MR. SILVER: It would have to follow alphabetically.

MR. SPIVAK: Oh, | see. I'm sorry.

MR. SILVER: Have to follow at (e) but that's no problem.

MR. SPIVAK: Well, | can agree that we will justagreetothatand thatcanbe changed
although it has to be reworded. But | would like to, if | could, get the definition of
dissipation.

MR. SILVER: Well, if the concept is dealt with only in this Division, then it could be
put in here. 36(2)?

MR. CHERNIACK: It's in the enforcement as well.

MR. SILVER: So it should go in therefore in Section 1.

MR. CHERNIACK: Mr. Chairman, | wonder if we can’t agree on that?

MR. CHAIRMAN: What?

MR. CHERNIACK: That the definition of “dissipation” go into Section 1 in the right
alphabetical order and that Mr. Silver now define that “dissipation” means, “jeopar-
dizing the financial security ofthe household by gross and irresponsible squandering of
commercial assets.” Okay? Is that all right?

MR. SHERMAN: Dissipation means, jeopardizing the financial security of the
household . . .

MR. SILVER: Why not go back to the first plan to have a subsection under 19 saying
something like this, that a spouse who jeopardizes the financial security of the
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household by grossly and irresponsibly squandering commercial assets — or
something like that — is deemed to be dissipating commercial assets within the
meaning of 19(e). Then we don’t have to worry about putting a definition far away from
this section where nobody will know what it refers to.

MR. CHERNIACK: Will that apply to 36 then?

A MEMBER: Yes.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY:. . . definition part at the front of the Act and then any then made.
other cross references could be

MR. CHERNIACK: Mr. Chairman, | don't have any feeling about it. | just like to think
that the person who is the ultimate author of this should have a say inhow itfitsintothe
structure of the Act.

MR. SILVER: But it's of no consequence to me. Either way it would work, both as a
definition in Section 1 and as a separate subsection here.

MR. CHERNIACK: | don’t care enough to . . .

MR. SPIVAK: I'd opt for the definition section.

MR. SILVER: Pardon me?

MR. SPIVAK: | would opt for the definition section.

MR. SILVER: | just thought that it might be a little lengthy and cumbersome for a
definition because we don’t have complete sentences there. . . well, | guess we do. But
however, it will be all right. We can work it out.

MR. SPIVAK: But then if we’re doing that, again as | haveithere and asit’s been read,
| assume that is the definition.

MR. SILVER: More or less. Depending on minor changes to makeit fit. What lwould
suggest is that you leave it with me until tomorrow. | don’t know if you're intending to
carry on very much longer tonight. First thing tomorrow morning I'll read it to you.

MR. CHERNIACK: You want your signature, you want your name theresomeplace. |
think by the time we're through Mr. Silver will refuse to put hisnametoit, soit willbe. . .
—(Interjection)—

MR. SPIVAK: Mr. Axworthy says, as a result of this bill in any case he intends to
practice law.

MR. CHAIRMAN: If we have then agreement on Section 19, perhaps we can come
back to it tomorrow and continue with Section 20. Mr. Axworthy.

MR. AXWORTHY: Well, Mr. Chairman, | don’t want to take this happy consensus and
break it but | did wantto add an additional question in relation to Section 19and that has
to do with the application of accounting and equalization. The one thing that did seem
to be avoided was the right upon death for this kind of accounting to take place. So that
half the assets would therefore be accounted and any other things that would come
under the normal testament or will would then be applied and that would be the question
| would raise at this stage.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, the bill does not go that far. The Law Reform
Commission didn't go that far and | would be prepared to go that farif the Committee is
prepared to go that far. | didn’'t know that we were prepared to say that the standard
marital regime may terminate on death, which means that the deceased person can
dispse seeiuss it and agree on it, | for one would be quite prepared to deal with it. Mr.
Pawley | think just said the same thing.

MR. AXWORTHY: Thereason | broughtit. . .againgoingbacktotryingtoestablish
some consistent principles to this and | try to avoid anomalies, and it would seemto me
thatif a dissolution of a marriage takes placeby alegal act, thatis divorce or separation,
then the wife or spouse has a right to half the assets. It would seem to me, that the
occasion of death is also an ending of that marriage and that the same principle should
apply.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: This is really another matter. | just want to settle at (e) and then come
back to that if | can. (e), as it stands will remain; 19(2) will be introduced —
(Interjection)— I'm sorry? — the onus clause will be introduced; and the definition
section will be brought forward and it will be introduced. That's agreed and the onus
section as read by Mr. Silver. . . Are we going to vote on it or is it understood that we
voted on it? All I'm considering in that part, unless. . . and then in turn | would wantto
deal with Mr. Axworthy’s point.

MR. CHAIRMAN: Yes. if it's the wish of the Committee. we could move. . . no, we
can't. Mr. Axworthy is considering 19.
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MR. AXWORTHY: Yes, if my point was to carry through ahave to be an additional
clause in 19(f) | guess.

MR. PAWLEY: The concern we have just at this moment is the extent of any
implications this could have on other legislation. Now, if we could evaluate that, and as
Mr. Cherniack has indicated we haven't caucused it, | think we would have to see what
our caucus felt in connection with it. But the only difficulty we have | think at the
moment is just what would be all the legal implications of including death. Would this
proposal then supersede other Acts? — the Devolution of Estates Actfor instance and
Dower. This would supersede those Acts. I'm not saying that it would notbe. . . | think
we’d need a little time to consider this and review them. | must say that | wasimpressed
by the suggestion that it should be included and I'd like to hear what other Committee
members, what their sentiments are.

MR. AXWORTHY: Well, Mr. Chairman, | don’t want to make alargecaseof it because
| agree that it may be something that would warrant further thought, but it struck me
going through it, and having listened tothe briefs, that we are talking about marriageis
an equal partnership, and we are saying that on a separation or anything of that
marriage, then each partner is subject to an equal sharing but we exclude anything in
themarriage by death ofoneof the spouses and say then all those other Acts apply and
it would seem to me that that breaks the concept or breaks the principle of equal
sharing. It would certainly seem only the logical extension of that principle to carry it
through and then any disposition of the remaining 50 percent of the assets would
become liable to the other Acts and the other testament wills that would be left. But |
would think that the equal sharing should apply in those cases if we're talking about
whathappensas a result of the equal partnership of people in a marriage. That'sthe only
reason for bringing it up. I'm not going to insist on it tonight because it may mean that
other groups would want to think about that and come back to it. It may also be that it
might be introduced in another part of the bill but | think that we should, before we pass
this bill from Committee, at least take a look at that issue very seriously and see if it
should be included at this time.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, while Mr. Axworthy was speaking | glanced
through quickly a copy of the letter which the Chairman of the LawReform Commission
sent us, a copy of a letter sent to someone else entitled “Dear Ms.” and | don’t know who
got that letter but it was a copy dealing with this question. But all they deal with is the
one side of the impact on the estatein theeventofthe decease of the ownerof the asset.
Then they point out The Dower Act, Devolution of Estates Act, Family Testator's Actas
being adequate. But they don't refer to the other side of it, which is | think what Mr.
Axworthy referred to and which | did, the possibility of a spouse, let’s say the wife, dies
without any assets in her name and by the mere assumption that the regime ends on her
death she could, by will, leave her half, which she has not yetacquired but which by her
death she is entitled to acquire, leave that by way of a will in which case The Dower Act
will protect the owner of getting half of the half that she has got and then she could
dispose of let's say the quarter of the estate which would be free for her to deal with. |
personally favour it but | ignored it in this discussion mainly because the Law Reform
Commission didn’t deal with it and the bill was notdrawn along those lines because our
committee never dealt withit. Ifthecommittee is disposedtodeal withit,that’s fine, we'd
have to go back to caucus. But there is no point unless the Conservative group is
prepared to do itand itdoes introduce a new concept and as | said earlier | was prepared
to leave it for next year and deal with it in the interval. It has ramifications.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, to what extent would it affect the ability of an
individual to leave his estate in the manner that he so chooses? We know under The
Dower Acthehastoleave halfto his wife asfarasthe marital home and all that, butinthe
commercial field | think there is a greater degree of freedom than what would be
available if we included the suggestion of Mr. Axworthy.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: In my opinion the spouse who does not have the assets in her
name — and | say “her” name—if she isasurviving spouse then The DowerAct will give
her what the standard marital regime would entitle her to get if there were no death. So
that | think that what would pass to the wife, who has no assets, under The Dower Act
would be the equivalent of what she would have received had she declared the
termination of the marital regime the day before her husband died.

But the concept that | think we're really developing is that if the person whowould be
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entitled to but didn’t claim a separation of property dies, then if the marital regime ends
on her death she could, by her will, dispose of a part of the asset that she would have
received had she exercised her right before death. That is, | believe, what Mr. Axworthy
is talking about and which | favour and which I'm sure we in the government caucus
would be prepared to take back and review in caucus if there was any indication that it
would receive a measure of support.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: I'm just wondering, Mr. Chairman, in answer to Mr. Graham’s
question, and I'd just like some response, if | would be right or wrong in this, that if the
estate was for $100,000 and there was a $50,000 equal division and say the wife passed
away, under this basis then she could | gather bequest $25,000t0 somebody else which
could create implications here. I'm not sure whether I'm right but if it was abusiness for
instance it could jeopardize the business, the commercial asset. | just wonder if I'm
wrong in that interpretation. If I'm notthen this could have potential implications that
we'd want to take a longer time to look at.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, it’s an interesting concept but | would have to say, |
think | could say that our caucus would want to look at it very carefully. It's difficult
enough to deal with some of the clauses of the amendments and the billthatis before us
right now at this stage of the session and | would not want to suggest to Mr. Axworthy or
Mr. Cherniack that they should be entirely optimistic about our speedy acceptance of
the concept. | think we'd want to study it and we might find ourselves in the same
position that Mr. Cherniack is in. He has obviously anticipated it and he has suggested
he wants basically to think about it for a while . . .

MR. CHERNIACK: No, no, | wantto . . .

MR. SHERMAN: No, but | think Mr. Cherniack said earlier that he had thoughtabout
it and decided it would be something that he might leave and deal with a few months
down the road.

MR. CHERNIACK: Perforce.

MR. SHERMAN: Perforce. It does introduce a new concept that would have to be
examined pretty carefully by our caucus, | just want to make that point to help Mr.
Cherniack and Mr. Axworthy at this stage of the examination.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Mr. Chairman, | want to indicate very directly that while at this point |
think all of us are trying to make this bill work, there are going to be absolutely
horrendous problems with this bill and the ilications of it are severe as well as the other
bills that we are going to be dealing with that are before us now.

If we were not in an election year | think the government would have probably
listened to the advice of some and would have given themselves the opportunity to
review the bills with more of the professionals who are involved in the field to try and
overcome some of the very obvious difficulties that havebeen suggested and | believe
there are many more that have not been discussed. | think that the very nature of our
procedures prevent the adequate and proper and thorough discussion and investiga-
tion and public participation, particularly by those who have a contributionto makeasa
result of their experience in the profession and training.

Iwanttosuggestthatasweleavethisbill and go into family maintenance we're going
to be metwith thisinamuchmoresevere way and thatsound judgment would have said
thatwe in fact deal with this and come up with acomprehensiveprogrambutwhichisat
least well thought out and understands the implications of what we are doing.

There has been an attempt on our parttotry and make the bill workasbestitcanbut|
don’t want to in any leave any impression from my own point of view, and | think this has
been expressed by the other members of the Conservative Party and others who are
concerned, that in any way this is going to work The amendments that are going to be
forthcoming next year will probably be more extensive than the bill itself after this thing
starts. The implications, | think, are really not understood and | think for us to start to
deal in other areas without the knowledge — you know we’ve spent a period of time
here; there has been a study that has been undertaken; there has been a draft bill
presented but the draft bill does not really contain alotofthe recommendationsanda
lot of the thinking that was proposed by the Law Reform Commission or by the
presentations that have been made.

In the process of sifting through everything to be able to draw the legislation at this
point,and to understand its implications, | think one would have to say — you know the
government is adopting this and | think adopting it because of its peculiar positionbut |
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think greater caution should have been used and still can be used in dealing with this. |
think the ultimate result would be a better bill and a better result.

Having said that it would seem to me if we are going to start in the otherareasthen we
really have to give ourselves that opportunity and allow those people who are
professionals to become involved and my sense of it, and I've had contact with them and
they've been here, is that there their utter frustration of really being able to impress
those who are responsible for the policy with . . .

A MEMBER: Who?

MR. SPIVAK:. . . those who are responsible for the policy with the reality of whatis
really taking place out there with respect to the kinds of things that are affected as a
result of this bill, they've just simply thrown up their hands and accepted that it's going
to be rammed through no matter what happens.

MR. CHAIRMAN: Mr. Axworthy.

MR. AXWORTHY: Mr. Chairman, | did not want the occasion, the sort of the kind of
Cassandra-like prophesies, that wasn’t my point. | was just taking a look at the bill and
trying to carry it through to some logical extension but | can see that there may be
implications that may be thought out and it would be something that perhaps, if there’s
an opportunity for members of the committee to consider it over the sleeping hours,
thenit should be done. | thinkwearetrying to pass a bill that encompassestheprinciple
of equal partnership in marriage and | would think that that partnership, | guess
depending on one’s degree of religious belief, sort of — death atleastis the end of the
temporal partnership if not the spiritual and it would seem to me that this regime should
equally apply and should not be — we shouldn’t just look at one form of dissolution. |
can certainly understand the quandary it places members into because it has not been
discussed by committee or had representations on it. I still think it should be seriously
looked at and if there is away of resolving itnow I'd liketodo itbutifwe can't, ifit seems
to be difficult, then I'm not going to hold the bill up for that reason.

MR. CHAIRMAN: Order please. The Chair has some procedural difficulty here. We
have reached 19(e) and there's been an indicationthatthe amendment following is now
ready. If the members of the committee do not wish to pursue Mr. Axworthy’s
suggestion on 19 perhaps we can continue. Mr. Pawley.

MR.PAWLEY: Maybe we could just give some thought to it over the night and before
returning tomorrow morning — I want to justsay to Mr. Spivak that | think that some way
or other he’s been misinformed as to the effort and work that has gone into the bill
before us. He hasn’t had the advantage of sitting on the original legislative committee
meetings and | don't know how informed he is as to the Law Reform Commission
hearings that have taken place. From his remarks | would gather that he has not been
well informed in this respect. We've gone through now three rounds of hearings and
tonight and the past two days we've been reaping the benefits of very extensive briefs to
us from the very group of people that he refers to, the legal community, rather than they
being frustrated they ought to . . . And let me say to Mr. Spivak that I've heard from
several of the lawyers that were most critical in theircomments to usin Committee, that
they are impressed by the number of suggestions which we have accepted and are
inserting into this legislation by way of amendment. And | think this has been the most
worthwhile exercise.

There have been Law Reform Commission hearings; there have been Legislative
Committee hearings; there are these Committee hearings; there have been briefs;
amendments that have been distributed in advance. We probably have received
$100,000 worth of legal advice which has been very worthwhile, and from that we have
made a number of changes, and we've been very very open, Mr. Spivak, throughout
insofar as this bill is concerned, and to the extentthatwe have notlocked ourselvesinto
a position and have listened to all the public representations. | think we're proceeding
along with a bill which is really much improved for it all, and I'm afraid that Mr. Spivak’s
been misinformed.

MR. CHAIRMAN: 19(e)—pass? Mr. Axworthy.

MR. AXWORTHY: | just want to clear something up. | did make a wrong statement. |
understand that representations to committee have been made concerning the
application upon death and on those grounds | would have wondered why that
particular measure, you know, in terms of consideration have not . . . | think Mr.
Cherniack said, “have not been considered.” It would seem to me representatios have
been made on those grounds and | would like to know what the reasoning was in terms
of not including it considering that it had been . . .

MR. CHERNIACK: It wasn’'t considered by the Law Reform Commission as far as |
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could see.

MR. AXWORTHY: Yes, by the Law Reform Commission. But it did come up in
hearings?

MR. CHERNIACK: Yes, Mr. Chairman.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, just in response to Mr. Axworthy and Mr. Cherniack
again, | wish to emphasize, | did not say that our caucus would not consider. it. | simply
said that | would caution them that we couldn’t offer them any optimism with respectto
it at the present time.

I think that in all fairness all members of the Committee and you yourself, Sir, would
admit that we've had a considerable number of amendments to consider in a relatively
short period of time, and this is a concept that was not contained in those amendments.
It's going to be difficult, | suggest, to give it the caucus consideration that I'm sure it
deserves. That was my only caveat on it.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Mr. Chairman, | want to make oneremark. | appreciate the fact that this
has been a continuing matter forsome years and | believe that we are now fulfilling the
legislative process for this bill which is similar to the legislative process that we've
fulfilled with respect to every bill’ in terms of scrutiny line by line.

| recognize as well that a number of amendments have come as a result of
representation, but | want to suggest, in spite of what the Attorney-General suggests
and notwithstanding the fact that some have made representations here, | think that
there are substantial numbers within the legal profession who are people who practice
family law, and who are involved on a daily basis, who really believe that to achieve the
maximum result there should have been a postponement of this bill and the opportunity
for a much more thorough review; so that even what we're producing would be better
than what we're producing; and would in fact at least give the benefitto the government
of far more knowledge based on their experience than has been presented so far. And |
think that that statement is a correct statement of the position of substantial numbers,
many of whom have, one way or the other, been in contact with the government.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, it’s obvious to me that Mr. Spivak is not aware of
the presentations that were made by lawyers who practice family law atthese hearings.
Apparently he’'s not aware that Myrna Bowman presented a brief on behalf of the
subcommittee, the Family Law Subcommittee of the Manitoba Bar and Mr. Spivak is
apparently not awarethatshe made a number of suggestions. He may also be unaware
that on behalf of that subsection, she urged that this bill we're dealing with now should
be passed with improvements. Also, | guess he’s not aware that her recommendations
on behalf of the committee were studied extensively and when | remember
complimenting Mr. Silver on the work that had been done on the amendments, the
comment was made by him or by one of the others there, that Ms. Bowman should get
some credit too because, although she was not present at the drafting, her suggestions
Were substantially accepted.

So that it's wrong to leave the impression which Mr. Spivak seems to have, based |
assume only on his lack of knowledge of what we've gone through. People like Arthur
Rich and Ms. Bowman and others, except for a young lady named Miss Halparin,
seemed to be quite well satisfied with the fact that they were giving us a pretty good
review of what was needed and which we used. Now if there were lawyers who practise
law who were not prepared to give us the benefit of their opinions, then | can only
deplore the fact that they didn’t think it worthwhile doing and thattheywere able to talk
to others than the committee, such as the Chamber of Commerce, which didn’t even
have the courtesy to appear before us.

MR. CHAIRMAN: Order please. Can | remind honourable members of the
Committee that we do have a rule that remarks must be pertinent to the clause before
the committee, not on general matters.

19(e)—pass. Mr. Silver would you read the proposed amendment, 19(2).

MR. SILVER: Oh, well, that has already been read and passed. The onus provision,
butlcan. ..

MR. CHAIRMAN: | don't recall it was passed. Would you read it again, please?

MR. SILVER: Okay.

Onus of Proof on Dissipation. 19(2) The onus of proving that a spouse is dissipating
assets is upon the spouse alleging it.

MR. CHAIRMAN: So moved by Mr. Cherniack. Is that agreed? (Agreed) And the
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definition.

MR. SILVER: And this also means that Section 19 becomes 19(1). And the definition
of “dissipating commercial assets” will appear as Clause (d) of Subsection 1 and the
remaining clauses as numbered will have to be changed accordingly. And it will read as
follows: “Dissipating commercial assets means, jeopardizing the financial security of a
household by grossly and irresponsibly squandering commercial assets.”

MR. CHAIRMAN: Moved by Mr. Axworthy. Mr. Sherman.

MR. SHERMAN: One minor point, Mr. Chairman. Would that not be Clause (c) and
would Clause (c) not become (d)?

MR. SILVER: The reason for that is that there is another definition that | have yetto
work out that will become Clause (c) and that’s the definition of “disposition”. So,
alphabetically, that would precede “dissipating”.

MR. CHAIRMAN: Moved by Mr. Axworthy. Is that agreed? (Agreed)

MR. SILVER: And | hope to have the definition of the wording of “disposition”
tomorrow morning.

MR. CHAIRMAN: 19(2)—pass; Section 19—pass. —(Interjection)— There is a later
amendment to come before the committee dealing with that.

Section 20. Mr. Cherniack would you read the amendment. It's 8 on Page 10.

MR. CHERNIACK: | move THAT Section 20 of Bill 61 be amended

(a) by renumbering the section as subsection (1); and

(b) by striking out the word “service” in the 1st line of subsection (1) thereof and
substituting therefor the word “serving”; and

(c) by adding thereto, immediately after the section as renumbered, the following
subsection:

Transfer of asset in lieu of payment.
20(2) In lieu of a payment or part of a payment under subsection (1), a spouse may
with the consent of the other spouse or, in the absence of that consent, upon the order of
a judge made under Section 33, transfer, convey or deliver to the other spouse an asset
in a form other than that of money but having a value equivalent to the amount of the
payment or the part of the payment.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: . . . suggesting that if there is an application in 19(e) and they are not
obligated, but a notice given under 19(e), that there is an automatic requirement for
payment.

MR. CHERNIACK: Mr. Chairman, | think it's in plain English, it says that the spouses
shall have an accounting and upon completion shall pay to the other and the proposed
new subsection 2 takes care of the possibility that rather than payment there should be
an equivalent other than money and thatis whatwas expected. Now what follows after
that, as | understand it, is that if that is not done then under the enforcement part of the
bill the court will do it.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Let's go back to 17. Under 17 a spouse can give notice to the other
spouse that they wantan accounting and equalization because of 19(e), becausethere’s
alleged dissipation. All right? Under 20 you're saying that that notice having beendone
and the accounting and equalization information being supplied, the wife is
immediately entitled to that 50 percent at that point.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, you know, | think we keep coming back to Mr.
Spivak’s impression, that you have to run to court right away. The law sets out what are
therights of the parties and if those rights are not exercised and recognized, then you go
to court. | didn’t draw these sections but they make sense to me. They set out what the
intent is, what is expected of aspouse to comply with the intentand then, ifitisnotdone,
there is a section that deals with enforcement. Now | can’t think oflawsand | don’t know
them that well, that don’t provide what the right is, what the remedy is, and the
procedure to be followed.

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: Mr. Chairman, on the point of trying to get this straight, | would
like to say to Mr. Cherniack: When we were talking about section (e) awhile ago you
werearguing that it was an accounting that wasavailable to a spouse on the basis that it
might hold marriages together. The accounting can be held and after they know the
assets that doesn’'t mean to say they have to separate. But | read 20 as saying that after
the accounting the money must be paid out. | don’t necessarily see them parting the
waves, but if they don't separate, because of an accounting — which is possible but |
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must say | don’t think it’s all that possible. But if they have an accounting and the wife
says “Well, I'm satisfied that you weren’t squandering,” and he says, “Well | forgive you
for forcing me into this,” and they stay together, | read 20 as saying if they have an
accounting, the money has to be paid. That worries me.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: | gobackto 17 andif weuse theword“accounting” and didn’tuse
the corollary word which 17 says, accounting and equalization, then it was only an
abbreviation that was usedbecausewe are talking here about sharing. We're not talking
about accounting, we're talking about sharing, which means an accounting and an
equalization.

Now Mr. Johnston said that she said she wantsto know what’s going on; he gives her
areport; she says, “Oh, then you really weren't dissipating,” and they kissand make up.
Well, then of course, at that stage the proceeding stops but if they don’t kiss and make
up and she relieves the notice, she waives the consequence of the notice, then there is
provision for an accounting to take place and an equalization, which according to this
means payment or under subsection 2 the equivalent.

Now what this means to me is if they own bonds, then the wife would have a right to
say, “Register them in both our names,” and if it's an apartment block, she would say,
“Register it in both our names;” or if it's shares in abusiness, she would say, “Register it
in both our names.” And he might do that, or he mightsay, “No, | am notdissipating,” or
any of the other reasons. And in that case, if she still wants to assert her rights, she then
goes to court and she says, “My husband was dissipating and | gave him notice.” So the
court then says, “You allege that he’s dissipating. The onus is on you tosatisfy the court
that he was dissipating.” And then she proceeds and succeeds in satisfying. Then the
court says, “All right, since he did not equalize with you then we will do it for you.” And
that does not mean necessarily payment because the subsection that's broughtinis to
take care of the transfer of the equivalent. And to me all this is a logical sequence.

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: No, | can'tseeitasa. . . What we're saying here isthen, if the
squandering — as we just put it in the amendments — is proven and there is an
accounting . . .

MR. SHERMAN: And that’s the end of it.

MR. F. JOHNSTON: Well, you're saying that they could be living together as they
were before but the business is split in half.

MR. CHERNIACK: No. It's owned equally. That’s right. They each own an equal
interest in it.

MR.F.JOHNSTON: Well, why can’tthey go back to the way they wereliving before.

MR. CHERNIACK: Well, of course they can, if they want to. It says she shall pay.

MR. F. JOHNSTON:. . . on completion of the accounting, each shall pay the other.

MR. CHERNIACK: Mr. Chairman, | am stopping my lectures in law. It's seems to me
that we all know that bilaterally you can arrive at any agreement.

MR. CHAIRMAN: Order please. | have just been informed that we are running out of
master tape. If the committee can recess for a couple of minutes, and get it changed.

A MEMBER: | would suggest, Mr. Chairman, that maybe we should rise after we
finish with this Motion. | was hoping that we could finish with this Motion before we
leave Section 21.

MR. CHAIRMAN: Now proceed, Mr. Cherniack.

MR. CHERNIACK: Well, Mr. Chairman, if there’s a disposition torise, | wouldn't want
to fight it but if we can finish 20, that’s also fine.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Well | wasn't going to speak to that point, Mr. , unless it is
unacceptable Chairman, but | think to members, it would seem to be reasonable to
complete this Motion, because there will be considerable discussion on 21 and that
starts a new motion and | think the Attorney-General felt we could pick that up starting
tomorrow.

But on this point | must say that | think Mr. Spivak has raised a very valid point for at
least those of us who are not as familiar with the application of legal wording as Mr.
Cherniack is. There is no indication here that accounting and equalization can be
separated. Mr. Cherniack seems to feel that accounting and equalization are two parts
of the same activity and if that's the case then it certainly puts a different cast on what
would be done under 19(e). In 19(1)(a), (b), (c) and (d) you're dealing with a marriage
that is in the process of dissolution or an arrangement that is in the process of
dissolution and people of course would want the pay-out. But in 19(e) we're dealing with
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one that, in Mr. Cherniack’s own words, might be salvageable and that being the caseit
would seem that that purpose is defeated by any formal pay-out of amounts to bring
asset sharing up to an equal level. Once that step is taken | suggest the marriageisthen
in the process of being dissolved, the arrangement is in the process of being dissolved
and it goes without saying that the business may well have to be dissolved. It turns on
that precise wording, “upon completion of the accounting each shall pay.” If it were to
read, “upon completion of the accounting and equalization,” that might satisfy us on
this point. But surely there’s a difference between an “accounting” and an “accounting
and equalization.”

MR. CHAIRMAN: Mr. Cherniack.

MR. CHEIACK: Mr. Chairman, if there’s a possibility that we're just not understan-
ding each other it would be better to try and understand each other. | thought there was
a disagreement here. Mr. Sherman seemed to say that an accounting followed by an
equalization is acceptable. Is that not the case?

MR. SHERMAN: No.

MR. CHERNIACK: Well all right then.

MR. SHERMAN: Well that is what | saidbutthatisn’t the case inthe way that clause is
written.

MR. CHERNIACK: The way | understand this clause is that there has to be an
accounting in order to know how much equalization takes place. The accounting
includes a statement of the assets heid by each.

MR. SHERMAN: Yes.

MR. CHERNIACK: So that they would be thrown into the one pot so that one could
divide it in half for calculation purposes and then determine the amount that each is
entitled to. Now first we start with the fact that any two people can, by agreement,
change or stop the procedure thattakes place here. We even have provision for bilateral
opting out. We know that. —(Interjection)— What?

MR. SPIVAK: Their agreement can but not their conduct.

MR. CHERNIACK: All right. So we start here with a spouse alleging something and
saying | want an accounting. The husband can refuse to give an accounting and then
she has to go to court. The husband can give an accounting and she can then say,
“Thank you, I'm satisfied,” or she can say, “Okay | want equalization now.” He can give
her an equalization or he can refuse to give her an equalization. If he refusesto give her
an equalization she can accept his refusal or she could take him to court. When she
takes him to court then she still has to prove dissipation or the other grounds and if the
court agrees that it's proven then the court can order an equalization. Now this is still a
money argument or an asset argument.

Now in the case of a business which operates as a grocery store, or a business that
operates as running apartment blocks, or a business that operates as a real estate
agency, or | don’t know what other kinds of businesses, the business can still be owned
equally and they can still be cohabiting, but at least the wife hasacquired the security of
knowing that the financial stability of the family is being secured at least to the extent
that half of it is in her control. They can still continue to live together or they can refuse
to. The decision to do something together is one that has to be bilaterally arrived at.
When there is no agreement then the law here is the one under which the decision will be
made. Now |, for one, understand that that is what this is and | would like to know from
Mr. Silver or Mr. Goodman if 'm wrong and if I'm right | frankly don’t understand the
problem. — (Interjection)— By all means.

MR. GRAHAM: If the one spouse insists on an equalization and the other spouse
says no and they have to go to court, in the court is it possible that the court would
decide that it might jeopardize the commercial asset if that equalization was forced at
that time?

MR. CHERNIACK: I'm very glad Mr. Graham asked methat question because | know
we are going to be coming to Section No. 35 which provides exactly that, where the
court can say yes, she is entitled to an equalization but the payment or the transfer is
delayed for whatever period of time the court thinks it should be. | think the court would
then provide that it can't be further dissipated, he would put a stop onit. But 35 is the
section which is designed to prevent — | meannobody wants a business to be smashed,
it's to nobody’s advantage and therefore the court is given that right.

MR. GRAHAM: | have no problem.

MR. CHERNIACK: Thank you.

MR. CHAIRMAN: Mr. Sherman.

MR. SHERMAN: Mr. Chairman, | understand and | believe we all understand what
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people can do. Mr. Cherniack has told us what one or the other of the spouses can do.
What we'’re concerned with hereis what the section says they shall doand that’s quitea
different thing. Is Mr. Cherniack telling me that accounting and equalization are oneand
the same action or are they two separate actions?

MR. CHERNIACK: One precedes the other of necessity. By logic, by any
consequence, you have to have an accounting before you can have an equalization.

MR. SHERMAN: But can you have an accounting and not have an equalization?

MR. CHERNICAK: If the parties don't require an equalization, of course. Mr.
Chairman, | am not an expert in writing laws, but | am interpreting what is theintent, that
if Mr. Silver says that what | have described is not possible, then by all means he has got
to rewrite it.

MR. SHERMAN: | am not an expert in writing laws but | think | canread English, and
what the English says here is that “upon completion of the accounting”, and Mr.
Cherniack has justnowtold me youcan have an accounting without an equalization. It
has two separate steps.

MR. CHERNIACK: It is not required.

MR. SHERMAN: But it says here in this clause, Mr. Chairman, “upon completion of
the accounting each shall pay to the other”, so that means that under (e) a spouse can
go on the grounds of dissipation for an accounting, and once that accounting is
completed each shall pay to the other such amount as the accounting shows to be
necessary to give them equal shares.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: The reason why the word “shall” is used is that we have to provide a
basis for possible courtaction. If we said only “may”, then it would mean that the spouse
is given discretion to do as he wishes, and if he doesn’t wish to do as the other spouse
wants him to do, she can’t take him to court for it. But if we say “shall do so”, then if he
refuses and they can't come to any agreement, then the other spouse can take him to
court and say that he is in breach of this Section.

MR. CHEIACK: May | ask Mr. Silver, does the word “shall” mean that regardless of
whether or not a wife wishes him to, he must equalize the assets even though the wife
says I'm satisifed with the statement. | no longer require an equalization. That’s the
interpretation Mr. Sherman is giving it, do you agree with that?

MR. SILVER: No, | don't.

MR. SHERMAN: That may not be the interpretation Mr. Silveris giving it, but that is
the interpretation that the English language gives it. If this clause said, “in accordance
with this Division and, where an equalization is requested, upon completion of the
accounting each shall pay....” etc., it would do what Mr. Cherniack says it would do
without creating the damage that we say the existing clause will create. If it said that
where . . .

MR. CHERNIACK: | don’t think we should pay much for that legal advice.

MR. SHERMAN: . . . an equalization is requested upon completion of the
accounting” each shall do this. But to just state baldly that “upon completion of the
accounting each shall pay”, | suggest, Sir, is plainly comprehensible in the form in
which it is written. It means what it says the way it is written.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Let me, you know, Mr. Cherniack is sort of being a little bit sarcastic.
Now maybe he is a little bit tired, but maybe at this point he should have somesleep, it
may improve his disposition.

But, Mr. Chairman, | wanted tosay something — on the basis of thisActasitis now
developed with the amendments, a wife can serve notice of dissipation on a spouse, on
the basis of that there is an obligation for an accounting in equalization which he may
very well provide, on the basis of that he shall then pay her such accounts, to give her the
equal share. Now at that point if he does not give her her equal share, she canapply to
the court for her equal share without having to prove dissipation at all. She applies on
20. The accounting having been given to the spouse, notice having been served, the
accounting having been given, she is entitled to her equal share.

MR. CHERNIACK: I'm going to ask the Law Society to . . .

MR. SPIVAK: Well, tell me where | am so wrong? You know, it is not as if this
government has introduced legislation that has been valid, as such it hasn’t been
challenged.

MR. CHERNIACK: It is not asif Mr. Spivak’s contributions in the legal sidehavebeen
that helpful.

MR. SPIVAK: Well again, Mr. Chairman, | again say that a spouse can serve notice
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alleging dissipation, as a result of that the husband gives an accounting, and asa result
of the accounting the wife then says I'm entitled to have that halfand canaskforthe half
based on 20, rather than having to prove him dissipation.

MR. CHERNIACK: In all apparent friendliness, may | ask Mr. Spivak if he believes
that a court when approached to enforce that equalization will then proceed to order the
husband to equalize it only on the basis of Section 20 without considering the
allegations in 19. Is that his belief?

MR. SPIVAK: My belief is that the court will look at the legislation and the wording of
the legislation and will interpret that, and will deal with that, not with the overall intent,
but with the actual wording thatthey are dealing with, the applications madein 20.Yes, |
believe they can.

MR. CHERNIACK: So Mr. Spivak believes that when the wife goes to the court and
asks the court to rule, thatthere shall be an equalization, thatfor that occasionthecourt
will say, “Well, once the husband gave his statement then he is bound to do it and we will
order him to do it without enquiring into the justification for her application”.

MR. CHAIRMAN: Thank you. Mr. Johnston.

MR. CHERNIACK: Do our lawyers here agree with that, Mr. Chairman?

MR. SILVER: That possibility exists, yes.

MR. F. JOHNSTON: Mr. Chairman, | think one of the problems with this 19 and 20,
even with our amendments, is that (a), (b), (c), and (d) of 19 all really say you have quit —
separation agreement, separation, living apart for six months, decree of absolute
divorce. (e) is the one that throws the thing out of whack. (e) is the one that throws it out
ofwhack. So, youknow, 20 as far as (a), (b), (c) and (d) areconcerned as faras | seeare
fine, but 20, the way it is written with (e), is not good.

MR. SPIVAK: Well, Mr. Chairman, | want to make a point. Neither the words nor the
actions of Mr. Cherniack, or the sort of suggestions, are going to intimidate me with
respect to this. | believe that this interpretation can be placed and | believe that there
would be lawyers that would support that position. The thing that | have been trying to
avoid from the beginning is the frivolous actions that can be taken by a spouse with
respect to the commercial assets, which was never really the intention with respect to
the Bill,and which I thinkhave got to be considered and protected. Therefore, | think the
wording has to be considered, and a change has to take place.

MR. SILVER: | don’t know, what was the question directed to me? What was that
question? | didn’t hear.

MR. CHAIRMAN: Mr. Spivak, | wonder if you would make that pointagain. Mr. Silver
didn’t get it.

MR. SPIVAK: Well, my point being again that | think that that situation can arise, than
an application could be made under 20 based on notice that has been filed on the basis
of dissipation, the husband accepting that the notice has been given and in fact
providing the accounting, at which point she will be entitled, the spouse will be entitled,
to have the equal share either transferred or payment made.

MR. SILVER: Well, | would say if the courtis ableto find that the notice served on the
ground of dissipation was accepted by the spouse in such a way that he has waived, he
can be estopped, he has estopped himself from raising the issue of dissipation later. In
other words, if the court finds that he admitted to the allegation of dissipation, then |
think this would be a fact that the court would not have to adjudicate on again. But, if
however the spouse said, “Youare giving me a notice on thisbasis.Okay. | don’'t wantto
agree with that ground. I'm not admitting that | am dissipating assets, but let’s not fight
about it. | don’t mind having an accounting and giving you an equalization. But if we
have to goto Court later, | reserve therightto raise thisissue.” If hedoesitthat way, then
he can’t. So it is a question of evidence | would say.

MR. SPIVAK: Yes, but the normal course would be. . . Well, the husband would say,
“All right, fine. Here is the accounting”. And he would provide the information without
any acknowledgement or denial with respect to the question of dissipation, and on the
basis of having provided the accounting, then | think he would be entitled to her 50
percent at this stage.

MR. SILVER: But, | don't understand what the bearing of all thatis . . . oris it just
academic?

MR. SPIVAK: No, it is not academic because | think you are not dealing in real
situations and you know you are not talking about what really will happen with respect
to husband and wives and those who are involved in businesses and professions, where,
in fact, a wife has a means of trying to harrass or trying to achieve an objective, will, in
fact, use that particular clause. And all I’'m suggesting is, that there hastobe some way
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that the right comes as a result of a court action with respect to the pay-out, not as a
result simply of his acquiescing in the first stage with respect to accounting whether he
admitsitornot,because in many casestheywould justdoit. Insomecasestheywill doit
for the simple reason that they do not want any public disclosure of their position.

MR. SILVER: | don’t understand your question, if that’s what it is. I'm sorry.

MR. SPIVAK: Well, I'm saying that a husband who complies with the request and
provides an accounting can now then be asked for the distribution or the payment of the
half of the accounting, of the information that's been supplied, and at that stage the
issue of dissipation has disappeared completely, just simply because he has in fact
provided the accounting.

MR. SILVER: Well, okay, I've given you my opinion on that. | say it's a matter of
evidence and it depends on the case. It is possible that what you're saying . . . .

MR. SPIVAK: Yes. Well, it is possible. | think it's quite likely.

MR. SILVER: Yes, sure, | agree.

MR. SPIVAK: | think we should change that to ensure that at least the question of
dissipation still has to be proved, notwithstanding the factthat the husband has in fact
complied with the request and provided the accounting.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: | just wanted to ask Mr. Silverto look at Mr. Sherman’s suggestion
to see whether he sees anythingwrong withit’l don't. Idon’tseethatit’s a necessity and
| see nothing wrong with it.

MR. CHAIRMAN: Mr. Johnston.

MR. F. JOHNSTON: Mr. Chairman, | know they would probably go to courttoargue
it, but | can'tseewhere the judge would have any other decision to make but to pay it if
he reads that legislation. | mean Mr. Silver has mentioned evidence and | certainly
respect his opinion, but | don’t know why there is even . . . there might be all kinds of
evidence, but if you complete the accounting . . . It says, “Each shall pay to the other
such amount.” | don’t know what other way the judge could interpret it.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: Maybe the recommendation that should be made would be, that at the
end of 20 there would be a sentence which would relate to (e) and simply say — because
it doesn'’t in the other casesthatstands — whereitrelates to (e) that in any applicationto
the court the issue or the question of dissipation has to be determined.

I mean the factthatthere’s a compliance with an accounting should notinitself give
that right. The allegations of dissipation must and should be proved if there is in facta
court application. That's all I'm saying.

MR. CHAIRMAN: Mr. Graham.

MR. GRAHAM: Mr. Chairman, | believe Mr. Sherman put forward a suggestion for a
possible amendment which | believe would solve most of the problem that has arisen
here, if it is acceptable to legal counsel.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: | just want to say this, Mr. Chairman. | don’t think there is any
disagreement about theintent. | do find that Mr. Spivak and now Mr. Johnston aregiving
legal opinions. | admit I've been giving legal opinions, butinthe end | wanttodefertothe
person or persons who are responsible for drafting the legislation, and Iwantto respect
the opinion of those people, that if what they say is the correct interpretation the way we
agree it ought to be then | don't want to getinto an argument about the words. Now they
do. | justunderstand what we're talking about. | don’t think there is disagreement; | don’t
want to start practising law. | don’t get paid for that; | don't demand competence.

Now Mr. Johnston and Mr. Spivak are saying, well, that’s the way they read it and
that's wrong. So | would have to defer and say if Mr. Silver finds he can reword it to
restate what we think is right in a different way, okay. And if he says that this is the
correct way and satisfactory then frankly, Mr. Chairman, | will vote in support of
whatever Mr. Silver says is right after this kind of adiscussion,and | don’tcarewhatit is.

MR. CHAIRMAN: Mr. Pawley.

MR. PAWLEY: Well, | was going to say something along the same lines, that certainly
if what Mr. Sherman has proposed does no harmtothe intent of the paragraph and only
clarifies the paragraph, then | have no difficulty. But | don’t feel that it’s right for us to
impose a drafting — because that's really what we are doing — a drafting change upon

. . and neither Mr. Goodman nor Mr. Silver feel that it is necessary and in fact feel it
would be | gather, counter-productive. .
MR. CHAIRMAN: Mr. Spivak.
MR. SPIVAK: Mr. Silver, though, has acknowledged that the situation that | have
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brought forward could occur and the judgment could be made on that basis and for that
reason’ | think that maybe there should be some consideration of tightening it up.
Because all I'm simply saying is that the notice which is served on the dissipation part
and the accounting that’s given without any acknowledgement of acceptance of that,
should not allow for an automatic right unless the question of dissipation is proved.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: Well, this is not a matter of drafting, it's a matter of policy. But the first
thing that has to be decided is whether, as a matter of policy, the Committee wants that
situation. When you decide what the policy is, | will of course bevery pleased todraftup
something. If the present section does not accord with that, then | will change it.

MR. CHAIRMAN: Mr. Spivak.

MR. SPIVAK: But | think what I'm saying really is the policy. | think the intention is
thatif there's an issue of dissipation raised and an accounting is given, thatin any court
case that would take place that the question of dissipation has to be proved that it's been
alleged. That's the basis on which the accounting has been made, not just the
accounting itself.

Now if that's not included in the wording here, and | think that’sthe case, then | think
at least you should agreement on that, and then maybe the changes that I'm talking
about may be forthcoming.

MR. CHAIRMAN: Mr. Silver.

MR. SILVER: No, that is indeed not included and was not intended to be included in
this section, and any change would have to follow a change in policy, it seems to me.

MR. SPIVAK: Well, then I'd like to know what the policy is then?

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Well, Mr. Chairman, | visualize, as I've said many times already
within the last half hour, that there could be an accounting and there could be a waiver
of the equalization. Mr. Spivak is now raising a point which . . . | suppose what he
means is that the giving of an accounting shall not be assumed to be an
acknowledgement of the circumstances set out in the notice as being correct, that
seems to be what he’s saying. And Mr. Silver seems to think that that’s a policy decision .
Is that it?

MR. SILVER: Yes. | say the way itis now all we have todois follow conventional rules
of evidence. But what Mr. Spivak is suggesting would involve changing those rules of
evidence and saying that, no matter how a spouse accepts the notice, even if hesaysto
the wife . . .

MR. CHERNIACK: “I'm guilty.”

MR. SILVER: You know,”l don’'t want to fight with you, but if this ever gets to court |
want you to remember that I'm going to raise this issue and I'm going to deny a
dissipation of assets.” Mr. Spivak suggests that even when a husband says that. . . no,
no, no, I'm sorry, it's the other way around. If he doesn'tsaythatand there’'sno problem
and the spouse accepts the notice and they go along with the accounting and
everything else and somewhere in between there is a problem and they go to court, then
the issue of dissipation — What do you want to say — is automatically raised?

MR. SPIVAK: Yes. All I'm saying and that's the only case where it would apply, isthat
where adissipation has been alleged and the notice has been given on that basisand the
accounting is forthcoming and an order then is requested from the court for the equal
share — the accounting having been made — the dissipation stillhasto be proved. That
was the basis on which the accounting was given.

MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr. Chairman, | can visualize the different approach. | could
visualize a statement which need notbe in this section, butcouldbeinthissection, that
the having of an accounting between the parties is not presumed to be an acceptance of
the causes set out in 19.

Now, could Mr. Siiver look at that and see whether that would not possibly make it
possible for every so often for two spouses to say, “Well, let’'s see where we stand with
each other. Let's measure it up and see how we are.” And the fact that they do that
should not be assumed to have anything else. | wonder if Mr. Silver could think about
that and if he wants to think of it overnight, I'm prepared to stay hereaslongasthe other
members of the Committee but | don’t see the need to, really.

MR. CHAIRMAN: On that point, | wonder if members would be prepared to leave this
until tomorrow. Mr. Johnston.

MR. F. JOHNSTON: One thought and I'm not trying to give law, Mr. Cherniack. I'm
speaking of a person who is a practical person for quite awhile in municipal and in
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politics and when | see the word “shall”, can | just say that if this notice is served and he
says, “Come down to the office. My accountant is there and you can have the whole bit.”
— now, once that’s done, the accounting, it says it's done and they’re happy. But if it
says, “Upon a completion of accounting each shall pay.” — now | don’t think thatthat’s
really what we want.

MR. SILVER: That’s it.

MR. CHERNIACK: Well, it's a draftsmanship thing. | think we ought to leave it and
ask Mr. Silver to think about the drafting.

MR. CHAIRMAN: Committee rise and report. Do you want to rise?

MR. CHERNIACK: Do you want to rise? You don’t want to rise.

A MEMBER: Well, do whatever you want. Rise.

MR. CHERNIACK: Yes. Committee rise.

MR. CHAIRMAN: Committee rise.
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