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Law Amendments
Friday, December 9, 1977

Time: 2:30 p.m.

MR. CHAIRMAN, J. Wally McKenzie (Roblin): It has been brought to my attention that the
Committee may want to discuss the length of time of briefs and | wonder if there are any views you
want to place on this before we start.

MR. WARNER JORGENSON: Mr. Chairman, the rules provide that the Committee can determine
the length of the presentations as long as they are in conformity with the rules of the House. | would
suggest experiences in the past have indicated that perhaps there may besomeagreement that there
should be some limitation placed on the length of briefs. | would suggest that we do impose such a
limitation. This of course that can does not include the questioning follows. It is an opportunity to
elaborate on points that may not have been able to be made during the course of the brief. | would
suggest that we limit them to twenty minutes.

MR. CHAIRMAN: Mr. Doern.

MR. RUSSELL DOERN: (EImwood) | was just wondering for information, whether we have any
indication at this time as to how many briefs or presentations or submissions we have to date.

MR. CHAIRMAN: There are 23 already on the list.

MR. HOWARD PAWLEY: | would ask Mr. Jorgenson if he would comment on two items then that
would concern me about his suggestion. | don’t know whether | heard the full scope of his comments.
One, | would assume that any restriction on time would relate only as a guideline. On the 20 minutes, |
feel that 30 minutes would be a better figure. | believe that was the figure we used before as kind ofa
guideline during discussions. Two, that there would be no restriction insofar as questions being
asked by Members of the Committee, for clarification, expansion, elaboration of the briefs.

MR. JORGENSON: That's the point | made, Mr. Chairman. The time for presentation would be
exclusive of questioning. The questioning would be in addition . I'm simply talking about the length
of presentation of each particular brief. | don’t have 20 minutes as a fixed time. 'm amenable to any
reasonable suggestion and if 30 minutes is the agreed time that’s perfectly all right with me.

MR. CHAIRMAN: |[s the Committee agreed then, 30 minutes? Mr. Cherniack.

MR. CHERNIACK: | justwantto confirm, | hope youwon’'thaveahard and rough gavel on that30
minutes, because | think that most people who present briefs when asked to keep within the 30
minutes, will do so, but if they go a little beyond, | would hope the Committee has discretion.

MR. JORGENSON: Well, | think, Mr.Chairman, thatthe Committee isalwaysreasonable, as weare
in the House. If somebody is making presentation thatis of interestto the Committee and worthwhile,
| am quite sure that additional time will be granted.

MR. CHAIRMAN: Thank you. For the benefit of those who are here today making presentations, |
shall list the names of those who are already before me, and if there are more citizens who wish to
have their names added to this list, you are at liberty to do so at any time.

Bill No. 5, the first one is Mr. Don Atwell; No. 2, Alice Steinbart; No. 3, Babs Friesen; No. 4, Mrs.
3o0odwin; No. 5, Murray Smith; 6, Millicent Laird; 7, Mrs. Muriel Smith; 8, Bernice Sisler; 9, Janet
2axton; 10, Sharon Granove; 11, Mrs. Pearl Cyncora; 12, Esther Kulack; 13, Laurie Mason; 14,
3eorgia Cordes; 15, Ruth Pear; 16, Mary Jo Quarry; 17, Jill Oliver; 18, Maxine Prystupa; 19, Evelyn
Nyrzkowski; 20, Ralph Kyritz; 21, Charles Lamont.

Bill No. 6, an Act to amend the Employment Standards Act, there are two — the Canadian
\sslacizgion of Industrial Mechanic and Allied Workers and Charles Lamont.

r. Cherniack.

MR. CHERNIACK: Mr.Chairman, | don’'t wantto be presumptuous, but | would like to make some
uggestions. Firstly, | would think that you would probably want to invite any other people who have
ot yet registered.

S to do so econdly, | would like to suggest that we deal with Bill 6 first, because thereare only two
resentations and | think that probably the people in Bill 5 who have presentations to make will be
iterested in what each other says, but the short bill might be a courtesy to the two people involved.

Thirdly, Mr. Chairman, may | suggest that Bill 8 be laid over for the possibility that persons
resenting briefs may yet appear. It occurs to me that the feature of the retroactivity might not be
enerally known and | think that there might be some people concerned enough to come if they had
mple notice, and | am hoping that the press might yet find it possible to make the announcementin
ich a way that possibly even tomorrow there might be representation on Bill 8.
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MR. CHAIRMAN: Mr. Jorgenson.

MR.JORGENSON: Mr. Chairman, if the two people who wantto make representations on Bill 6 are
here, and are prepared to go ahead, then perhaps that might be a good suggestion because they
might be a long time waiting if they are not allowed to present their bills first, or their presentations
first.
One other point | would like to make, Mr. Chairman, one of the members of the Committee was
rushed to the hospital during the noon hour, and in those instances the Committee has a right to
“make a change in its membership due to illness and things like that. It was not possible to do so this
morning because he was just taken to hospital after, so | wonder if there would be any serious
objection‘to me making one change on the Committee. —(Interjection)— That’s right, I'm saying the
rules provide . . .1 would like to move then that Mr. Blake be replaced by the name of — I'm looking
around, to find outif thereare extra here. Well, that proves a bitofaproblem, perhapswecando that
later then.

MR. CHAIRMAN: Mr. Barrow.

MR. BARROW: . . . prior to the time he left and we have agreed to pair in these circumstances.

MR. CHAIRMAN: Thank you, Mr. Barrow. Okay, then | will, with the Committee’s permission call
Mr. Fast from the Canadian Association of Industrial, Mechanical and Allied Workers. Bill No. 6.

MR. FAST: Thank you, Mr. Chairman, | don’t have a written brief, unfortunately-up with the speed
and the short notice that was given to the organization about when the Committee would bessitting, |
prepared some notes in writing, | hope that's satisfactory.

I'm appearing here on behalf of the Canadian Association of Industrial, Mechanical and Allied
Workers which is as | am sure all of you know the union representing the workerswho are on strike at
Griffin Steel Foundries in Transcona. This has been a long and bitter strike going back to September
1976, approximately 15 months old as of this date. | don’t want to go into a long elaboration on the
background of the strike at this time.

I think when Bill 65 was presented to this Committee, | think it was the Industrial Relations
Committee of the Legislature, last summer for hearings we presented a fairly extensive brief outlining
our concerns at that time, and of course at that time we were looking at a bill which was proposing to
amend the Labour Standards Act, bascially in two respect. One, to increase the statutory paymentfor
overtime from time and one-halfto time and three-quarters, but also to change the wording ofthe Act
in respect of the compulsory aspect of overtime, and if | could just summarize that in a few words,
because | want to come back to that point, | believe the legislation took the matter of overtime, as to
whether it was a right of management under management rights, what is normally understood as
management rights in collective agreements, took that prerogative of management away, in affect
saying that if a contract was silent on the question of overtime — whether it was compulsory or
voluntary — it would be assumed to be voluntary because management could not, under their
management rights clause, assume that it was within the jurisdiction of the management rights
clause. In other words they wouldhave to negotiate compulsory overtime if they desired to have such
athing in a contract, and at that time our organization stated in very strong terms that we — well, we
certainly supported that amendment as far as it went — but we opposed the proposition that
compulsory overtime could be negotiated in a collective agreement. We could see no reason why
overtime should not be voluntary. | don’t think any reasons were presented to show why it should be
voluntary. In fact, as | recall, virtually, in fact every brief that was presented on behalf of management
atthe hearings on Bill 65, in notone single case did amanagement organization — | refer youtosuch
organizations as the Chamber of Commerce, the Manufacturers Association, Canadian Manufac-
turers Association and so on, a number of briefs presented by individual firms and organizations of
firms such as the Aerospace Industry. Not one brief opposed the principle of voluntary overtime, and
yet, this government, the government at the time, chose to introduce or to sustain or to allow the
provision that compulsory overtime could be negotiated into collective agreements to stand and
chose to take compulsory overtime out of the context of management rights. Which in effect, means
that if a shop is unorganized, if there is no union, then overtime is voluntary. | presume, unless it's a
condition of employment when a person is hired. It could still be a condition of employment, but in
the organized sector of industry where unions have collective agreements it is something that could
be negotiated into the collective agreement. That is the point that we fought.

On the question of time and three-quarters we stated jery clearly atthat time, thattheissue of time
and three- -quarters was to us a secondary issue. It was not central to the debate on the overtime
issue. It certainly had nothing to do with the strike at Griffin Steel and it had nothing todowith eithei
preventing or resolving problems such as the strike at Griffin Steel, and yet, statements have beer
made in the House to the effect that this legislation was brought in because of the Griffin strike, anc
this statement has been made by members of the present opposition.

To us it is a secondary issue. It was brought in as a result, as they have said themselves, NDF
MLAs, as a result of the Griffin strike and yet no one involved with the Griffin strike, and to my
knowledge no one else, was particularly interested in increasing the overtime rate from the existing
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time and a half. The fundamental issue involved in the whole debate was whether overtime be worked
on avoluntary basis or on acompulsory basis. The problem at Griffin was not whether or not workers
would work overtime, | think if you were to look at the record or speak to management at Griffin you
would find that a great deal of overtime was worked in that plant over seventeen years that it was in
operation, and it was worked on a voluntary basis without any problems. At times there were alotof
lay-offs as well | might say. In other words, there were times when there was a lot of overtime and
there were also periods of time — in fact one year | am told where the equivlent of twenty-six weeks
the plant was shutdown on lay-off. So it was a boom or bust type of thing at times because of the kind
of product that this firm is involved in making which is steel wheels for railways, and it's a boom and
bust thing at times. A lot of overtime was worked, probably toomuch overtime was worked, and the
union made suggestions to reduce it. In fact, during the negotiations we suggested that oneway of
dealing with this was to hire additional employees and to train what you might call utility workers who
would be skilled in a number of jobs in the plant so that if someone was sick or away on vacation, or
whatever the case may be, that there would be a person there that could do the job adequately. This
management rejected. They would prefer to work people on -overtime than to hire additional
employees and train them to do the jobs, to fill in when overtime was necessary.

One striker in fact said to me on the picket line one day, when | was enquiring about this, that he
had worked 350 hours of overtime in one year, the year prior to the strike, which is equivalent to
almost eight hours in a week. That is an extra day per week of overtime, and it cannot be said that
these workers were not prepared to work overtime. Obviously they were. But when the company said
to them in negotiations that we in future will tell you when you will work overtime, not ask you, they
said that was enough, and they went on strike, by an overwhelming majority, for the simple reason
that they were saying that my time is my own. That if the company requests overtime | am prepared to
cooperate, the record shows that the workers at Griffin Steel cooperated for many, many years, there
was never a strike prior to September 19, 1976, and there was never a problem with overtime, with the
exception of a period in 1975 when negotiationswere going on for acost of living adjustment dealing
with the very rapid inflation. At the time when the workers were under a contract providing for
percent per yearnflation was ‘ 10 to 12 percent. My time is my own, it's as simple as that. It's not a
statement against the concept of overtime. It's a statement against compulsory overtime.

| just want to say a few things about some of the statements that have been made in the House
recently concerning the overtime issue and the Griffin strike, because it seems that whenever this
subject is discussed the Griffin strike is broughtinto the forefront. | mustsaythatour organizationis
becoming very frustrated with the comments that are coming from ML As, particularly | am sorry to
say MLAs who are presently in the opposition, who generally receive the strong support of labour
organizations. Why discriminate? Because I'm saying that | haven’t heard too many comments from
the present government on the subject of the Griffin strike. I'm talking now about statements that
have been made in the House. The previous government is defending its actions in dealing with this
strike, and these are statements made by I’'m assuming intelligent people, and I’'m continually
amazed by these statements, and the fact that they were repeated, in fact, newarguments have been
brought forward. | can only imagine to discredit the strike or to discredit the union, because the facts
are clear.

One argument that has been made is that overtime should be negotiated, not legislated. We agree.
We have never argued otherwise. The dstinction we have made in our argument is this, that the rate of

overtime, the rate paid for overtime hours should be negotiated. But it should be on a voluntary bassis.
That's all we've ever argued. No worker wants compulsory overtime. . No union wants to negotiate a
compulsory overtime clause in the collective agreement where management is giving or taking the
overtime. In a situation, and | wantto bring this point up because itwasbroughtup by theMember for
Logan, Mr. Jenkins, who said that if unions want to negotiate 50 hours a week, that's their business.
Well, | say this: If a company is talking about negotiating overtime, like on a construction project
where that overtime is guaranteed week in and week out, where you're talking not about a 40-hour
week, you're talking about say a 50-hour week or a 60-hour week, week in and week out, guaranteed
that as a condition of employment, you will work 20 hours of overtime per week because that's the
nature of the operation, you're talking about an entirely different situation than where you have a
plant where overtime is completely at the discretion of management, it's given, it's taken away
depending on the circumstances. When a person goes into a plant and knows that they’re going to be
working a 50 or 60 hour week, they know that before they’re hired on.

Guaranteed overtime is a completely different situation than overtime that is comingandgoingon
a day-to-day basis. You could be asked two hours ahead of time to work overtime that eveningwhen
you have something planned. That's the situation that I'm talking about and that’s the situation that
requires, | submit, a change in the legislation in this province. In fact, the Act could be amended so
that where the union and the company consent to X number of hours of overtime per week, then it
would be included in a collective agreement but consent is far different from negotiate.

MR. GREEN: What's the difference?

MR. FAST: What is the difference? Both parties are saying we want six or eight hours per week
yecause we want to work, it's guaranteed, the six or eight hours a week is guaranteed, Mr. Green, but
n asituation where it's not guaranteed, where it's entirely at the discretion of management and they
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say, well this week you'll get it, next week you won't, then we're talking about an entirely different
situation. We're talking about negotiating compulsory overtime; we're not talking about consenting
to work X number of hours per week overtime.

MR. GREEN: . . . not talking about the sanctity of the 40 hour week.

MR. FAST: | make that distinction. It's an important distinction.
. The other point is free collective bargaining. We have no objection to free collective bargaining.
We have never argued for anything . . . The word “free” is used in this context, | submit, in a very
loose manner. There is no problem with free collective bargaining. Let the union and the company, if
they come to a strike situation, let the union and the company fight outtheir battles on the picket line
ifithastocome to that. It's unfortunate when it does have to come to that butletme remind you that
no one goes on strike just for fun. When people go on strike, first of all they go on strike becausethe
majority of the membership so wills democratically to withdraw their services. They will go on strike
and they will return to work in accordance with the wishes of the majority. We're talking about a
democratic decision here and we’re also talking about a lot of suffering for workers and for
companies in strike situations, which is regrettable, but sometimes it is necessary because there are
strongly held views on both sides such as in the case of Griffin Steel. We have no objection to working
out a solution through the economic pressures that generate on a picket line but when you have a
situation where the cornpany is in a position to . . .

MR. CHAIRMAN: Order please. Mr. Green.

MR. GREEN: | would appreciate, Mr. Chairman, first of all knowing whether there is a time limit,
whether that has been agreedto. Secondly, knowing when the gentleman is going to speak to the bill.
The bill is relating to a reduction of premium rates on overtime from time and three-quarters to time
and a half, an inducement by the employer to have people work overtime. | would like to know if the
gentleman is going to speak to the bill.

MR. CHAIRMAN: Thank you, Mr. Green. Order. | was almost temptedtobringthe same remarks tc

the committee as Mr. Green has. You must remember, Sir, that you are being allowed to stray fairly
wide and | would like you to keep your debate within the confines of the legislationthat'sbeforeusi
you possibly could.

MR.FAST: Very well, I'llbe somewhat more brief. | prefaced my remarksby statingthatitisnotou
organization that continually brings these issues up. These issues are coming up in the House ir
debate overthissame billand | wantto refute some of them because they are misleading and falseir

some cases.

MR. JORGENSON: Mr. Chairman, | make the same point of order. | don’t think that that is :
concern of the committee to hear your views on what went on in the House. What we're concerne
with is your opinions on the question of the subject matter of the bill which is— and | readthe claus:
to you — it's the only operative clause. “Overtime rates with respect to an employee means a rate o
wages 1.5 times as great as the rate of wages ordinarily payable to him for work done.” It is to tha
particular clause that you should be addressing your remarks.

MR. FAST: Very well.
MR. CHAIRMAN: Thank you, Mr. Jorgenson. Carry on, Mr. Fast.

MR. FAST: What | am saying, if | could just summarize again briefly the context in which | wa
discussing this. As | was saying, as far as we are concerned as an organization, the issue that led t
the introduction of this concept of time and three-quarters initially. was not the issue that wa
primarily of concern, they were involved in the Griffin strike. We are saying that the way to deal wit
this problem of overtime is not to increase the time and half provision to time and three-quarters bt
to bring in legislation which will make overtime voluntary, which will make overtime voluntary, whic
will give the worker the right to refuse overtime if that worker so desires and, if the concern ¢
government is to — | suggest, by the way, that that in itself will help to reduce the amount of overtirr
if that is the concern of members to reduce the amount of overtime work and to encourage employe;
to hire additional employees — No. 1, making overtime voluntary rather than compulsory will assi
that objective, will work towards that objective; and secondly, that making overtime more expensi
obviously will as well.

We are not concerned abouttherate of overtime, weare preparedto negotiatetherateofovertin

in a particular plant whether it’s after two hours, after four hours, whatever the case may be. There a
contracts which have a wide variation of provisions concerning what is paid for various kinds
overtime, whether it’s a first assigned day off, second or whatever. We are saying that the centr
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issue here is whether overtime is worked at all, whether it is worked on a voluntary basis or on a
compulsory basis. The fact that, you know, comments have been made in the House about free
collective bargaining and so on and so forth, in some way to suggest that the way the Griffin strike
was handled, you know, was in an appropriate manner suggesting for example that arbitration would
have been the solution. Well’ | want to inform members and have it on the record that our union
offered to the company totakethis issue to binding arbitration before thestrikestarted andlong after
the strike was underway and it was rejected by the company.

| also wanttosaythatatno time did this union everask the government to legislate itback to work.
That's completely false. We stated in a brief to all MLASs in February that all we were asking for was
that the government introduce legislation making overtime voluntary so that this kind of strike
situation would not need to arise again. We said we were prepared to fight our own battles on the
picket line until, of course, the company decided to open the plant and bring 100 police down to the
picket line and do it in that fashion, Sir.

MR. CHAIRMAN: Order please. Mr. Enns.

MR. ENNS: | really believe, Mr. Chairman, that we ought to come to some assistance to you as the
new Chairperson. We're not fighting battles on the picket line here; we're not fighting the Griffin
strike here. Several attempts have been made to indicate the reason that we are here ismainly to deal
with a bill before us and | would ask you, Mr. Chairman, to confine the person that is making a
presentation to the bill that’s before us.

MR. FAST: I've completed my presentation.
MR. CHAIRMAN: Thank you, Mr. Enns. Okay, Mr. Green.

MR. GREEN: Mr. Chairman, | just want to make sure that | am perfectly clear as to what the
gentleman is saying. He agrees that provided overtime is guaranteed by the employer, that the
employees and the employer should be able to make an agreement for 50 hours a week of
compulsory overtime provided it is a guaranteed 50 hour week by the employer.

MR. FAST: Fifty hours of overtime or atotal . . . ?
MR. GREEN: No, a total of 50 hours. Make it 45 hours, make it 41 hours.
MR. FAST: [I'm saying that where there’s . . .

MR. GREEN: | am asking you whether you did not say that provided the employer is prepared to
guarantee a certain number of hours overtime per week, that it would be perfectly agreeable that
there be an agreement between the union and the company that overtime for that number of
guaranteed hours be compulsory.

MR. FAST: Well, compulsory in what sense? In the sense that the workers themselves consent to
work that time and that everyone would be required to work that time, yes, then it's ademocratically
made decision.

MR. GREEN: That's fine. That's my first question.

My second question is, that you say that you are not interested in the rate of overtime being
legislated, the rate of overtime wages being legislated. Would you therefore say that the present
premium of time and a half should not be legislated and that that be something which is negotiated
between the employers and the employees to be more direct to the bill. Would you agree thatthe time
and a half should be taken out and it should be amended to read straight time and that the balance
should be negotiated between the employer and the employee?

MR. FAST: Well, | can’t agree to what you're saying there because of course not everyone is
1egotiating. Some are not organized in unions and in a position to negotiate.
| see nothing wrong with having a basic standard set out in the Act.
MR. GREEN: You did indicate earlier that you are not interested in the . . .
MR. FAST: . . . beyond what already exists.
MR. GREEN: Oh. ..

MR. FAST: Let me say that, beyond what already exists | think it's fair.

But let me make another comment on that point. That more and more trade unionists are coming
to the view that overtime in general is a bad thing, is an unnecessary thing, or should be an
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unnecessary thing, that wages should be sufficient during regular working. hours to compensate
employees in a satisfactory manner, and some have gone so far to suggest that the way to eliminate
overtime is to make it voluntary — if that's wqtyour concern is— and pay halftime for overtime, and |
don’t think you'd find too many workers working overtime.

MR.GREEN: My question to you, Sir, is, do you believe that the rate of pay for overtime should be
— and if you want to dodge by saying “unorganized” — in an organized plant completely subject to
collective bargaining between the employer and the employee?

MR. FAST: You're talking now beyond the time and a half in the statutory positions?

MR. GREEN: No. You indicated that you are not interested in alegislated rate, and I'm asking you
whether the legislated rate which is now being legislated, namely a reduction — (Interjection)— May
| continue? Namely, a reduction from time and three-quarters to time and a half; that you are not
interested in that legislated rate, you prefer that in an organized plant it be the subject of collective

bargaining between the employer and the employee.

MR. FAST: Well, mw you are asking for my personal views because I'm not speaking here for the
organization. es, | have no objection to that if it's on a voluntary basis:

MR. GREEN: In other words you are saying that the rate could be straight timsprovided that the
employer and the employee then would set their own time for overtime.

MR. FAST: Yes, if it's on a voluntary basis, right.

MR. GREEN: And a voluntary basis in your opinion is if the owner guarantees an extrafour hours
per week every week, and the man agrees to work it, then the owner should be able to require that
employee to work 45 hours guaranteed per week in accordance with theiragreement at straight time.

MR. FAST: You're saying thatthat's whatthey would negotiate, straight time for five hours and that
guarantees a week.

MR. GREEN: [I'm saying thatitwould be legal according to your views thatthey negotiate such a
rate.

MR.FAST: No,I'm saying where they consent, put aconsenttoit. That’s different from negotiating

MR. GREEN: Yes, and you je saying it is presently not legal for an employer to negotiate straigh
time for overtime.

MR. FAST: That's right.

MR. GREEN: You're suggesting that it would be a better situation if an employer and an employe:
could agree that they would work 45 hours of guaranteed time, that that could be worked at straigh

time, that that should be legal.
MR. FAST: At straight time.

MR. GREEN: That's right. You said that you don’t want the legislated rate if they’re organize
provided they agree and it's a guaranteed rate, they should be able to agree toit. So then what you'v
said — and you can correct me if I'm wrong and then | will show you what'’s in the transcript — the
provided the employer and the employee agree that there will be aguaranteed number ofextrahour:
five a week, that the employee should be required to work that guaranteed number if he agrees t
enter into that arrangement in the first place; and that it would be legal to do it at straight time rathe

than at time and a half.

MR.FAST: Well, you'rsposing a very hypothetical situation because of course nounionisgoingt
agree . . .

MR. GREEN: Ifit's legal they would agree.

MR. FAST: No, but you're posing in terms of two steps. First, they would agree to the five hours the
they would negotiate the overtime rate. | suggest to you that's not the way it would work because r
one would agree to work five hours per week compulsory overtime and then later on agree to do it

straight time.

MR.green; Sir, | have known over the history that employees when they are in trouble and ¢
certainbasis will agree to many many things. I'm not asking you hypothetically as to whether they w
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or will not agree. That’s something that neither you nor | respectfully can answer. I'm asking you
whether it should be legal, in accordance with your views, that the laws of Manitoba should make it
possible and legal for a group of employes to negotiate a guaranteed workweek of 45 hours a week
with the employees who chose to work it, at straight time.

MR. FAST: Well, you know | really don't know how to answer that because | think it's a
preposterous situation.

MR. GREEN: Well then, | suggest that you look at your initial submission and see how
preposterous it actually is.

MR. CHAIRMAN: Any more questions to the witness? Thank you, Mr. Fast. | call Charles Lamont.
Mr. Lamont is not present apparently.

Bill No. 5, an Act to suspend the Family Maintenance Act and to defer the coming into force of the
Matiral Property Act and to amend certain other Acts and make provision required as a consequence
thereof. | call Don Atwell. | call Alice Steinbart.

MS. STEINBART: | of course am here. | wouldn’t miss it. I'm Alice Steinbart and | am speaking on
behalf of the coalition on Family Law. And before | go any further I'd like to say that this is my fourth
set of Public Hearings on Family Law.

| attended the Public Hearings for the Law Reform Commission, and the Public Hearings for the
Intersessional Committee last fall and the Public Hearings last spring for the Standing Committee.
And this is the first time that we have been given so little notice to appear.

| know there’s a number of organizations and individuals who would like to presentbut the notice
which is going out to them is very very short and you may not hear from them as a consequence.

I’d like to give you some background information on the coalition on Family Law. The coalition
was formed in February of 1976 after the Law Reform Commission made its final report on Family
Law. We spent many hours studying this report and we came up with our own recommendations.

We approached various organizations and individuals and asked them to study our recommen-
dations and the reports of the Law Reform Commission. We had a pamphlet printed which explained
the recommendations for reform. Aswellthe pamphlet contained a mail-in postcard which had some
12 points on it. People were asked to complete this postcard indicating whether they agreed or
disagreed. Over 500 of these postcards were sent in to the Intersessional Legislative Committee
which held Public Hearings on Family Law.

These postcards were sent in from all over the province and from a broad range of people. If you
will look at these postcards you will see that people wanted family law reform based on equality. The
coalition has been active in co-ordinating the efforts of all the organizations and individuals who
want family law reform.

On November 9th of this year the coalition had a meeting at which almost 100 people attended,
representing a wide range of organizations. The coalition adopted the position that the Marital
Property Act and the Family Maintenance Act must not be repealed or suspended or delayed, but
must come into effect on the dates on which they were proclaimed. This position was supported by
the following organizations, and there’s 25 of them: Manitoba Action Committee on the Status of
Women; Manitoba Association of Women and the Law; Voice of Women; Canadian Congress of
Women; UN Association; A Woman’s Place; Women's Liberation; Manitoba Teachers’ Society;
Manitoba Librarians’ Association; National Council of Jewish Women; NDP Status of Women
Committee; Liberal Association of Manitoba; YWCA; UniversityWomen’s Club; Provincial Council of
Women; Diocese of Rupertsland; . . . Advisory Committee on the Status of Women; Provincial
Organization of Business and Professional Women's Clubs; Winnipeg Council of Self-help;
Committee for Women Artists Winnipeg; Manitoba Association of Social Workers; Women's
Institute; Manitoba Association of Registered Nurses; Law Union; Manitoba Federation of Labour.

Our position has also been supported by many individuals as the Attorney-General and the
Premier can indicate, they have received a great many letters and phone calls.

This government has decided to repeal or suspend or delay the Marital Poperty Act and The
Family Maintenance Act because of the problems involved in these Acts. After having read Mr.
Mercier’s speech given in the Legislative Assembly on November 29th of this year which introduced
Bill 5, and having sat through all the public hearings of the Intersessional Committee in November
and December of last year, and the deliberations of this committee in January, February and March
of this year, and the Public Hearings and deliberations of the Legislative Committee in May and June
>f this year, and after having attended a number of meetings of the Family Law subsection of the
Vianitoba Bar Association at which these Acts were discussed, and having spoken with various
awyers and MLAs, | believe | have heard most, if not all, these problems. “And | intend to review these
yroblems,” and | put that in quotations.

Problem No. 1. There is no need to change the law as women can get all the equity, all the equality
hey want under the present law. Let us look at the present law.

Manitoba has a system of law called “separate” as to property. That is the legal name for it. It
neans that the person who bought the property or to whom it was given owns it. Thus, for example,

ind this is the most common example, if a husband is outworking and earning money and the wife is
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at home looking after the home and family and not earning money, then everything they acquire
during their marriage is his unless he gives some or all of itto her. Since she did notbuy it, she cannot
own it. It is not hers, it is his. This is what happened to Irene Murdoch.

She did notearn any money. She did not have any money, so she could notbuy the ranch or any of
the machinery on the ranch that they had acquired over their 25 years of marriage. Thatranch wasall
his because he had earned the money and he had not given any of the ranch to herby putting her
name on the title. The title was in his name alone.

It did not matter that she worked as hard as he did on theranch. It did not matter what work she
" had done. She did nothave any money with which to buy that property and therefore itwas not hers.
This is “separate” as to property. This is the law in Manitoba. Each spouse has their own separate
property.

That property is acquired by each separately from earnings or from gifts. If, as is becoming more
common, the family home is registered in their joint name, then they both own it because the law
deems that the husband has given one-half of the house to the wife. That s a gift to her. She has not
earned it. It has been given to her, and under those circumstances she will share one-half.

The same thing applies to joint bank accounts. If both their names are in the bank account it is
considered in law that the husband has given one-half of thebankaccount to the wife. Thisisagiftto

her.
. The present law does not recognize awoman’s contribution of staying home and looking after the
home and family. This is the law in Manitoba and purportedly the law that gives us all the equality, all
the equity that we need.

The new Marital Property Actchanges that. The new law says that rather than having “separate”
as to property there should be community of property. This again is alegal term and it means that the
couple are a community, that what they acquire during the marriage is shareable equally; that they
have contributed equally in their own way to the marriage; that money alone is not what counts but
that awoman’s contribution of looking after a home and family is an equal contribution giving heran
equal right to share.

No longer would, as happens now, the husband be able to walk off after a marriage breakdown
~:with all or almost all of the assets and the woman walk off with nothing.-or almost nothing except the
children. The new laws will leave each person on a relatively equal footing on marriage breakdown.

Problem No. 2. The new laws will cause undue interference in the lives of Manitobans. People
already run their marriage on the principle of equality and wedo nothaveto have this legislation. We
have no business legislating for the minority of the population who do not run their marriage as an
equal partnership.

The answer to this is to look againatthe present law. When people marry now, whether they likeit
or notand whether they know it or not, certain terms areimposed bylaw unto their marriage. The law
imposes a marriage contract on them. This of course may be undue interference. However, this is
what is happening now under the present law.

And what is imposed on people when they get married? The law says that the property each
spouse acquires separately during the marriage will not be shared equally unless that spouse gives
the property to the other. Now the majority of Manitobans, when they get married, assume they are
entering upon a life together, that they are sharing their lives together and everything in their lives
together, for better for worse, for richer for poorer. They do not know thatthe law isimposing on them
not equality, not sharing, but separation — separation as to property.

The new legislation which is based on the principle of equality in sharing is only bringing the law
in line to what most Manitobans feel it already is.

Problem No. 3. The newlegislationis offensive because itis retroactive. Peoplegotmarried undet
the old law, and now you are changing the law and imposing a different law on them. One solutior
that has been proposed is that the law must apply only to future marriages, or to assets acquired ir
the future, that is, after the law comes into effect, that people who are nowmarried will notshareany
property they have acquired up to now. —(Interjection)— Let's hope not.

An alternate solution has been proposed which would allow one spouse, who ismarried under the
old law, to avoid the new law, is unilateral opting out. This means that one spouse could, within si
months after the legislation is passed, tell the other spouse without the consent of that otherspouse
that everything they have acquired to date would not be shared. The Coalition does not accept an
principle to avoid equal sharing, there must be equal application of the new laws to all Manitoban:
who are presently married with the possible exception of those who separated before May 6th, 1977
Critics of the new legislation want an unequal application of the new laws. They use the terms of: n
retroactivity or unilateral opting out, but these terms mean the same thing as unequal application o
the new laws.

Problem No. 4. The new laws will be a boon to the gold-digger — the woman who marries a ric|
man for his money and the next day or the next year divorces him and takes half of everything he has
This is really an interesting commentary on those critics’ attitudes towards women. The new laws di
not help gold-diggers. All assets acquired by a person before marriage are non-sharable unless thz
person intends to share them with a spouse. Thus if agold-digger marries arichman she will not tak
half of everything he has, but only half of what they have acquired during their marriage togethe:

Problem No. 5. The Marital Property Act says that commercial assets such as bank account:
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some farms, businesses, revenue homes, will be shared on separation. Such sharing is inequitable
because a husband would be forced to sell his business or farm in order to pay off the wife. One
proposed solution is that there be no equal sharing of commercial assets. Another solution is to have -
judicial discretion, no doubt because it is felt that Judges, in exercising their judicial discretion will
not force sharing of commercial assets. The Coalition opposes any recommendation to the effect
that commercial assets not be shared as well as any recommendation that there be unlimited judicial
discretion. This alleged problem of forced sale of businesses or farms in order to have equal sharing
is simply non-existent.

Section 35 of the Marital Property Act specifically states that a spouse who must make an
equalizing payment to the other spouse will be given time to do so. Critics have also argued that a
wife should not share in the commercial assets because she simply has not contributed to them, that
the husband has gone out into the work force and built up the business while she has stayed home to
look after the home and family. The Coalition’s position is that marriage is an equal partnership and
that includes everything, that each person contributed in their own way to the marriage. One of the
reasons the husband has been able to go out into the work force to build up abusiness is because he
does not have to look after asick child, or take the child to the dentist or to the doctor, or worry about
all the responsibilities a homemaker has.

Problem No. 6. The equal-sharing provision in the new law is too rigid, too inflexible. It does not
allow for those cases where it would be unfair that there be equal sharing. Therefore, it should be left
up the judge, through judicial discretion, to decide whether there should be sharing and who should
receive what. In reality, of course, the Marital Property Act allows for limited judicial discretion for
thoserare hardship cases where it would be grossly unfair or unconscionable to allow equal sharing.
The Coalition opposes unlimited judicial discretion because there is still an ingrained belief in our
society, and the judges arenot exempt from this belief, thatwomen have notcontributedasmuch as
men in respect to the acquisition of property. If there is judicial discretion, would there be 50-50
sharing of all assets? More likely, there would be equal sharing of the family home and the family
assets, but not equal sharing of commercial assets.

Problem No. 7. The new laws are going to increase litigation and give lawyers a tremendous
amount of extra work. Interestingly enough, the critics who have stated this are often the same
people who have argued that there should be complete judicial discretion rather than 50-50 sharing,
and fault-finding in determining maintenance. Boththeseprovisionswill increase litigation. There of
course, will be increased litigation when theselaws come into effect, because thatisthe nameofthe
game. Whenever you have new, asset. Thus, the wife could not take off with halfthecarand leave the
husband with the whole of the debt. The creditor would have the right to go against the husband for
the whole debt, and the husband could turn around and recover it, one-half from the wife. Or the
creditor could go against the husband's half of the car and the husband could turn around and
recover one-half of the debt from the wife. However, if it is still felt that the creditor is somehow
prejudiced, then an amendment can be made now, to the Act, to protectthe creditor. There would be
no need to suspend or delay the law in order to do this.

Problem No. 9. Problem No. 9is the reverse of Problem No. 8. Critics of the legislation havesaid it
prejudices a judgment debtor or bankrupt, or someone who feels he or she may ever be in that
position. Or in other words, it benefits a creditor. It is now fairly common practice forsomeone who is
in a risky business, to protect his assets by transferring them all to the wife. The new legislation, of
course, will transfer one-half of the family assets and the family home back to the husband. Thus, ifa
man had no assets but a number of creditors, suddenly the creditors have some assets they can
realize against. This, of course is a policy decision between creditor’s rights and debtor’s obligation.
Which one do you want to protect? It is strange, however, that in Problem No. 8, the critics are
concerned about protecting the creditors whereas in Problem No. 9, they are concerned that the
creditors will receive an unexpected protection. Of course, it still remains possible for the couple to
agree to opt out of the equal sharing law and to transfer all of the property into the wife’s name,
thereby protecting the husband from these creditors.

Problem No. 10. Tax problems. | believe that to date there has been only one tax problem that has
become evident, and it deals with the disposition of family assets on January 1, 1978, and possible
Income Tax or Capital Gains Tax which might be payable. OnJanuary 1, 1978, if theMarital Property
Act comes into effect, then each spouse will own one-half of the family assets. Using the traditional
situation where the husband owns the family assets, then under the terms of the federal Income Tax
Act, he will be deemed to have disposed of one-half of these assetsto the wife. Therefore, if there has
been any increase in the value of these family assets since their acquisition, this will be acapital gain
and subject to capital gains tax. The solution that has been suggested is to have the federal
government amend the Income Tax Act so that there would be no tax in this situation. However, it is
not necessary to repeal, suspend, or delay the Marital Property Act in order to overcome this
problem. All thatis necessary is to delay the implementation of those sections ofthe Act which allow
for immediate equal sharing of family assets, make an interim provision that the family assets be
shared on separation, where there’d be no tax implications, and bring in an immediate sharing of
family assets in the spring, after the federal government has amended the Income Tax Act.

Problem No. 11. The Acts are unworkable. This is a very unspecific criticism and therefore
difficult to deal with. However, using our background information, we shall attempt to pin down some
of the supposed unworkability. One example that was debated at great length by the Legislative
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Committee last spring, was the case of four men who owned a hunting lodge. The new Act, of course,
gives their wives an interest in this hunting lodge. It was felt by some that this situation would not
work, as the women might not get along, or one might try to force a sale, etc. The whole premise on
whichthis argument is based is that women are catty bitches whocannotgetalong. Onthisbasis, are
you going to stop these Acts from coming into effect? Are you going to stop equal sharing simply
because you believe somepeoplemight notgetalong? —(Interjection)— | don’t think anybody ever
expected you to legislate that. —(Interjection)— Not by the Coalition. | don’t know who's expecting
you to do that.

Another example of how these laws were considered by the critics to be unworkable deals with
the sale of family assets. It has been said that if one spouse advertises in the want ads for sale of a
family asset, such as a chesterfield, then any purchaser would have to get their joint signature. In fact,
the law does not require that at all. It would be possible for one spouse to sell such an article without
the consent of the other. But that spouse would still have to account to the other for one-half the
proceeds. The purchaser would not be involved.

Problem No. 12. It has been said thatitis impossible to classify family and commercial assets, that
the only way you would be able to tell the difference, is by litigation. Of course, it is true that whether
or not some property is family or commercial asset will depend on the facts of each situation. A car,
for example, may be used for business, and therefore a commercial asset. Or on the other hand, it
may be a family asset. Itis, however, very difficultto see how such a problem would requirethe repeal
or suspension or delay of this legislation.

Problem No. 13. The new laws will increase marriage breakdown. It is difficult to see how a law
which recognizes marriage as an equal partnership will cause marriage breakdown.

Problem No. 14. The new laws will take the romance out of marriage and make it strictly an
economic partnership. Again, it is difficult to see what is so romantic about the present inequitable
laws.

MR. ENNS: | can understand that. I'd likely have trouble in understanding that.

:MS.STEINBART: The new laws certainly set up an equal economic partnership, butitis nonsense
to say that therefore marriage will never be anything more. It is nonsense to suppose that married
couples will saddenly, come January 1, 1978, stop feeling love, commitment, respect, trust and so
forth for each other.

Problem No. 15. Fault. The new law allows the woman totake off,on a whim, with the milkman and
still receive maintenance. In reality, the new law says no such thing. The Family Maintenance Act
states each spouse has the right to seek maintenance from the other, but it also states that
mainterf\anc%will only be given, depending on a number of factors, which can be summed up on the
basis of need.

MR. CHAIRMAN: Order please. | remind you that you have five minutes left.

MS. STEINBART: ... I'm not so sure. Does that spouse need maintenance? In addition, each
spouse is to try to become financially independent. Thus, the woman who takes off with the milkman
may not need maintenance because he is supporting her. Or she may not need maintenance because
she is working, or she is capable of working. On the other hand, she may need itbecause the milkman
left her, and she may have custody of the young children from her marriage, and she must stay home
to look after them. If she does not receive maintenance, what will happen. She may have to go on
welfare, or she may try to survive on just child maintenance. Either way, the children suffer. The
Coalition opposes fault-finding. It is difficult to say only one person is at fault. |t takes two to make a
marriage and probably takes two to break it. Fault-finding is negative, punitive. Maintenance should
not be used as a reward or punishment. All too often itis the children who are hurt. If one spouse is
encouraged by the law to find fault with the other, the resulting hostility of recalling all the incidents
cannot but affect what that spouse will sayto the children about the otherparent. Thisisdamaging to
the parent-child relationship. Even worse, it may sometimes be necessary to call the child into court
to give evidence against one parent. After all, there are very few witnesses to intimate family affairs
and often only the children are available.

Problem No. 15. Enforcement of maintenance orders. The federal Law Reform Commission, in
one of its working papers on divorce, has estimated that 75 percent of all maintenance orders are
uncollected. The system of enforcing orders is just not working and the Family Maintenance Aci
does not substantially change the old system. The Coalition has always wanted an improved system
of enforcement. But under no circumstances are we prepared to state that the new laws must be
repealed, suspended, or delayed until a better system is found. The new laws must come into effec!
now. We are convinced that the government is aware of this problem and intends to do something
We would, of course, appreciate an official statement fromyoutothateffect. We are prepared to work
with you on this problem, but the problem itself does not require the repeal, suspension or delay o
the Acts.

Problem No. 16. Drafting or technical detail. There are a number of areas where a word may b
changed or a phrase added. For example, in Section 8 of The Family Maintenance Act, a judge ma
make an order for separation. It has been questioned whether a judge has the right to refuse to maki
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an order because of the word “may” and if so, on what grounds can a judge refuse since a person
should not have to prove fault orgrounds in order to obtain a separation. The solution, of course, is to
change “may” to “shall.” These drafting amendments have, because of the study given to the Acts by
lawyers, by the Family Law Subsection of the Manitoba Bar Association, by the Law Society Seminar
, probably have all been pinpointed. It is possible to make these amendments now, at this session,
without delaying the implementation of the new Act.

The Coalition is unable to find any problems which are so great, so insurmountable, or of such
magnitude as to require the repeal, suspension or delay of The Marital Property Actand The Family
Maintenance Act.

On the other hand, we find innumerable problems with Bill 5. Bill 5 is inequitable,
incomphrehensible, unworkable, and a dog’'s breakfast.

A MEMBER: I've heard those words before.

MS. STEINBART: You're right; they’re coming back at you.

It has been said that if you allowed The Marital Property Actand The Family Maintenance Act to
go into effect next spring, you would have the people of Manitoba pounding on your doors to change
the laws. :

Well, you have decided to change these laws and you have the people of Manitoba pounding on
your doors not to.

; There are so many problems with Bill 5 that it is possible, during this presentation, to listonly a
ew.

Bill 5 is inequitable. It will perpetuate the old unfair laws which do not recognize a wife's
contribution of looking after the home and family.

Let me give you afew case histories. I'll change the names, of course. Betty Smith is 63 years old,
has been married for 36 years, and has not worked outside the home for any of her married life. She
has two grown children. Bill 5 means that whenshe separates she will receive one-half of the value of
the house, because her name is on the title, and her share equals $12,000, plus some furniture, and
maintenance of $400 per month. Her husband, John, however, will have his share in the house, $6,000
in bonds, $500 in a bank account, his car, his fairly expensive carpentry machines and tools, which is
his hobby, his valuable coin collection, his pension, and some of the furniture.

Since John will be retiring in a few months, Betty’s maintenance will be reduced sharply. While
John, on retirement, will receive Canada Pension, his company pension, and old age security . . .

MR. CHAIRMAN: Order. Your time has expired.

MR.PAWLEY: Mr.Chairman,|wonder if you'dagreethatwe would notinterpretthe rule sostrictly,

that it would be more used as a guideline. In this particular case, | would just point out that the
coalition does represent many many groups. | don’t believe that Ms. Steinbart has too much ground
to cover yet, and certainly the brief has notbecome repetitious but in fact is moving very much into
the meat of the issues before us, so that | would urge that we allow some flexibility in this case.

MR. JORGENSON: We are quite prepared to permit some flexibility, Mr. Chairman, but | wonder if
Ms. Steinbart could tell us how much longer she . . .

MS. STEINBART: It's not much longer, it's hand written notes, it's doubled spaced and I've crossed
off a number of things.

MR. JORGENSON: | can tell you that for a person who claims not to have very much notice, you've
got a lot of notes.

MS. STEINBART: | have a lot to say.
MR. CHAIRMAN: Mr. Parasiuk.

MR. PARASIUK: Thank you, Mr. Chairman. | think there are a number of new members in the
legislature on this committee, and | don’t think we’ve had the opportunity in the pastto hear the briefs
that undoubtedly some of the older members of the legislature have, and in particular | think the
Attorney-General hasn’t had the opportunity, and | think that it would be usefu! for him, and it
certainly would be useful for myself if we did have the opportunity to hear the criticism on Bill No. 5,
which the speaker is just getting into.

MR. CHAIRMAN: Well, ladies and gentlemen of the committee, I'm at the mercy of the committee.

We had a ruling at the start that the witnesses be heard for thirty minutes, so I'm not sure . . .
discretion.
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MR. JORGENSON: We could probably argue longer than it takes Ms. Steinbart to finish her notes,
so | would suggest that she proceed. .

MR. CHAIRMAN: Carry on.

MS.STEINBART: - Thank you. Well,John, onretirement, will receive Canada pension, hiscompany
pension, and old age security. Betty, in two years, will receive only old age security.

Another case: Catherine Doe, at 33, has been -married for 12 years. She has two young children
- and has custody of them. After her marriage, and before the children were born, she worked as a
* teacher for five years, putting her husband Gary through medical school. During the time when she
earned an income, they acquired no assets other than some furniture, which hasnowbeendisposed
of. After her husband became a doctor she quit her job. On separation she received half of the value
ofthe house ashernamewas on the title. Afterthe mortgageis paid, she will get $15,000.00. She also
received $200, being one-half of what was in the joint account. Her husband received the revenue
home, which was in hisnamealone,andwhichhasanetworth of about $10,000; 40 acres of land near
the city which again was in his name alone, and which he bought for speculation purposes which has
a net worth of $23,000 his half of the house; his car; his half of the joint account bank account;
$1,000 in bonds; a second bank account of $500 plus his medical practice.

Catherine, not being able to get a teaching job, takes a clerking job in a store. She knows she will
"~ probably have trouble ever getting a teaching job without taking further university courses. She has
lost years of seniority, pension plan benefits, holiday benefits, and experience in her field. And still
she does not share equally in the property which they acquired during their marriage. She has an
order for maintenance against her husband for herself and children, but Gary is behind on his
payments. She is trying to enforce her order, but in the meantime she cannot count on regular
payments, and is having great difficulty managing her budget, as the money from the sale of her
house has not yet been paid.

This is the law that Bill No. 5 is going to preserve. Bill No. 5 is unworkable. Is it working for Betty
Smith? It's certainly working for John, but is it working for Betty? Is it working for Catherine Doe? Is it
working for Elaine X, who after 12 years of marriage, and after working eight ofthoseyears, mustnow
go through a lengthy and expensive court hearing to prove that she has an interest in the property
acquired during the marriage, since it is not in her name. This means that she must find cheques or
receipts which may be several years old, or check bank accounts to show her pay cheques were
deposited into the joint account, and that the money from this account was used to buy particular
assets, and so on. It is a long, difficult process. Is the law working here?

Inequities go on and on. It is incomprehensible that you should want to perpetuate this law. Bill
No. 5iscreating a dog’s breakfast. As a lawyer, | don’t know what to tell my clients. What do | advise
them? What law applies? Do | say: “Maybe you will have to prove grounds, then again, maybe you
don’'t. Maybe you’ll get maintenance, then again, maybe you won't. Maybe there will be equal
sharing, then again, maybe there won’t. Maybe you can expect to receive x number of dollars, then
again,maybeyoucan’t. Maybe you’llhaveto go on welfare. Maybe you’'ll get a separation, then again,
maybe you'll be thrown out of court because you don’t have grounds.” Do | tell my clients: “You
decide, because | don’t know what's going on.”

The coalition is very concerned about whatwill happen to the principles in the new laws. We are
getting two different messages from you. On the one hand, you say you believe in equality, that you
will not touch, or destroy, or water down the basic principles of these acts. Buton the other hand, we
are getting a totally different message. You have appointed a hostile committee to review the
legislation. You have appointed Ken Houston to this committee. Ken Houston has publicly stated
before the legislative committee last spring his opposition to this new legislation, and | intend to
quote Ken Houston. If you will check Hansard last year, for June the 4th, 77, Saturday, turning to
page 464 and going on, you will find this quote. KenHouston, and | quote: “But let's get to the nitty of
it. | have told you that the ladies can get all the equity, all the equality they want under the law as it
presently stands.” Next page, Mr. Houston says: “lI am opposed to this bill in principle as being
uneccesary.” Again, Mr. Houston: “Well, before you get into that, the whole premise of my comment
was that the law is presently sufficient. As far as I'm concerned, this legislationis uneccesary.” Then
when he was asked by Mr. Sherman what he thought the principles of the bills were, hereplied: “The
principles? | can’t find something | would call the principle on either bills.” And the last quote, where
he was asked by Mr. Axworthy: “Do you believe there should be total equality between two partners
in a marriage and all its ramifications?” Mr. Houston: “No.” Just a simple “No”, doesn’t believe in it.

Myrna Bowman, another appointee, has also stated her views publicly. She would like to see
major changes to the basic principles in the new act. She does not want the law to apply equally to all
Manitobans, but wants some provision whichwould allow one spouse to avoid equal sharing without
the consent of the other. She does not want equal sharing of family assets during the marriage, but
only on separation. She wants maintenance to be dependent on fault. And at one point, and perhaps
she’s changed her opinions now, she wanted maintenance for women limited to oneyear— only one
year — unless there were special circumstances.

Another message that we are getting — which conflicts with your current message that you
believe in equality — is your decision to delay this legislation aftertwo and one-half years of study
and to study it some more. We all know that giving something further study is a common tactic usec
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to stop something completely. Furthermore, last spring, ‘during the sittings of the legislative
committee, and then again at third reading, Mr. Sherman said that he was authorized by his caucus
and his leader to seek a delay of this legislation, but that in the interim, and for an interim measure
only, bring in an amendment to The Married Women'’s Property Act allowing for equal sharing of all
assets on separation, with such a division to be a rebuttable presumption. Well you have brought in
the delay, but not the interim measure to share. That's another message we're getting.

Then we have received a whole series of messages fromyoufrom your own conservative MLAs.
They are quotable quotes. For the time being, we will not put names to the quotations, but we will give
you the quotations. —(Interjection)— You may know them.

Quotation number one, by one of your cabinet ministers, and given in the legislative assembly last
spring during third reading: “The women of Manitoba don’t need this legislation.” —(Interjection)—I
will not carry on if you name them.

Quotation number two, one of your MLAs during the vote last spring on family law, called across
to the MLAs opposite voting in favour of the legislation: “Now we know who’s henpecked.”

Quotation number three, by one of your MLAs during conversation to one of the coalition
members in the hallways in the legislature: “I| wear the trousers in my family.” —(Interjection)— |
assure you it is not all his.

Quotation number four, by one of your MLAs during a meeting with the coalition that we had in
the summer of 1976 with your caucus, and while we were discussing sharing of bank accounts, was
heard to whisper to a fellow beside him: “I’'m not sharing my bank account with my wife.”

Quotation number five, by one of your cabinet ministers during third reading of the bills last
spring, in a dismayed voice: “Do you know this includes your pension, your insurance?”

Quotation number six, by the executive assistant of one of your cabinet ministers this fall to an
unbeknownst-to-him coalition member: “I hear the coalition on family law has 50,000 members. |
din't even know there were 50,000 women in all of Manitoba.”

These quotations, the feelings, and the attitudes expressed in them are in direct conflict to your
stated position that you believe in equality. If you believe in equality, then bring in The Marital
Property 8ct and The Family Maintenance Act now, with those amendments that do not destroy the
basic principles. Thank you.

MR. CHAIRMAN: Thank you. Mr. Pawley
MR. PAWLEY: Ms. Steinbart, you are 2a member of the Manitoba Bar Association?

MS. STEINBART: No, | have attended their family law subsection meetings, but I’'m notamember.

MR. PAWLEY: You made reference to the family law subsection of the ManitobaBar Association —
do you know what their position is with respect to the this legislation? | believe they had a meeting of
October 20th of this year . . .

MS. STEINBART: Yes, they had a meeting recently and they stated they would like to see some
amendments, but they want the acts to come into effect now.

MR. PAWLEY: Both acts?
MS. STEINBART: Both acts.

MR.PAWLEY: If there was a reinsertion of grounds in The Family Maintenance Act and a widening
of the discretion in connection with the commercial assets, would you considerthattobe a retention
of the basic principles of this legislation?

MS. STEINBART: No. That would be a watering down, or a destruction of the principles in the act.

MR. PAWLEY: Would you give the committee your view in respect to pension plans, insurance
policies, as to how they should be dealt with in relationship to this legislation.

MS. STEINBART: | believe they're considered commercial assets under The Marital Property Act,
and they’re shared on separation, and that's acceptable to the coalition.

MR. PAWLEY: Now youindicate, and | found it a most interesting suggestion, thatin regardtothe
tax problem, that the legislature should deal with that by simply suspending the application of part
two, I believe it is, of The Marital Property Act — the immediate vesting — until later in the year, until
such time as there was a distinct and clear announcement from Ottawa pertaining to the taxation
situation. Do you see any other tax problems beyond that dealing with the immediate sharing, the
community property portion of The Marital Property Act?

MS. STEINBART: |am not atax lawyer. | have been in touch with one tax specialist, and I've gotten
some notes from him, and as far as | can see, there are no other problems that are evidentat this time.
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MR. PAWLEY: So as far as'youhavebeen able to obtain from your information, by simply deferring
those provisions for a few months there would be no other tax problems from any investigation that
you have undertaken in this regard.

MS. STEINBART: That's correct.
MR. CHAIRMAN: Mr. Doern.

MR. DOERN: Mr. Chairman, | wanted to ask Ms. Steinbart a couple of questions. She made
continual reference to the fact that if both names of the marriage partners were not included on the
lease or title of the house . . .|supposethat this would mean thatthe home wasprobably in the name
of the husband. But it's my understanding that regardless of whether the namesareon thetitle or not,
that in a separation that both parties have equal title to the family house, is that not so?

MS. STEINBART: Under the Marital Property Act. Under the old law, there is only dower rights.
MR. DOERN: Secondly’ was it your organization that sponsored that rally a couple of weeks ago?
MS. STEINBART: Yes.

MR. DOERN: The rally was characterized as largely an NDP front and | just wonder if you could
comment on whether or not you have support from all political parties in your organization?

MS. STEINBART: We most certainly do and there are alarge number of people in our organization
who are very upset by being characterized as an NDP front. We have been working on this a long
time, very hard, it has been non-partisan, we've all gotten along, we almost totally agree. It doesn’t
matter what party we belong to and we are not out for any political party. —(Interjection)— Pardon
‘me? To be called an NDP front? | assure you therearesomewho aredefinitely not proudto be called
that.

MR. DOERN: A final question. There has been, | suppose, considerable publicity given to the new
Acts intended to be passed by our administration and considerable number of booklets circulated so
that | assume that many people have read the booklets, followed the legislation, read the newspaper
accounts and believed that in fact this legislation is in place. Do you think that a delay in
implementing the legislation introduced by our administrationmay cause considerable confusionin
the public?

MS. STEINBART: Well, it's certainly causing confusion for me. | think for other lawyerstoo buti'm
not sure they’re willing to admit it because they dislike this law so much. For the public, I'm not so
sure they're quite as confused as that because | think they really believe that the law is equitable.
When | get people into my office,they’re absolutely shocked to find out thatthere is no equal sharing.
They are shocked to find that we have these ancient inequitable laws. That’s not what they thought
the law was. But there is confusion, yes, because we don’t know what'’s going on. | don’tknow, you
know, which law is going to apply. We don’t know what'’s happening. When a client comes into my
office and her grounds are iffy for a separation, | don’t know what to tell her. You know, should she
apply or shouldn’t she apply? What's going to happen? I've got a case of a woman, started an action
for her and her grounds are very very iffy. She’s going to be tossed out of court if we go back to the
wife.and children, so what is going to happen to her? You know, she wants custody of her children,
she wants separation custody, maintenance and costs. And she’s going to gettossed out of court so
what'’s going to happen? She’s going to have to start again under the Child Welfare Act; she won’'t be
able to get a separation; she might get custody and maintenance for the children but not for herself.

MR. CHAIRMAN: Mr. Parasiuk.

MR.PARASIUK: The cases you presented, not the quotes but the cases, are theyreal life cases?
MS. STEINBART: No, they are sort of a composite, put it that way.

MR. PARASIUK: When you were itemizing the problems, you listed a whole set of the so-called
problems. | think you listed 16 or 17. No. 16 was headed “drafting and technical problems.” The
reason why | focus in on that is that my understanding wasthat the only reasons for the delay wereir
fact drafting and technical problems. Yet, when you went through the whole list of so-callec
problems, you list that as No. 16. It would strike me that if in fact drafting and technical problems are
the only real problems and you, yourself, put them way down the list, you don’t yourself conside:
them very relevant.

MR. PARASIUK: Oh, | would like to see these drafting problems cleared up, certainly, and | hopt¢
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that’s the only thing that's going to be changed.

MR. PARASIUK: Withrespect to drafting problems, are there any drafting and technical problems
that are serious with respect to the Family Maintenance Act?

MS. STEINBART: That's debatable.

MR. PARASIUK: You see, I've heard alot of people saythat there are problems withthe Act. People
tend to think of the Act as being probably the Marital Property Act.

MS. STEINBART: No, there are drafting things that we would like changed or drafting problemsin
the Family Maintenance Act that could be cleared up too. None of the drafting problems are so

insurmountable that we have to repeal, suspend or delay these Acts right now. They can be done
now. They've been pinpointed; they've been identified.

MR.PARASIUK: You'vealready pinpointedthe drafting problems say with the Family Maintenance
Act. ..

MS. STEINBART: The Family Law subsection has made out a list of these areas.
MR. PARASIUK: And they are quite minor. They could be passed quite quickly then.

MS. STEINBART: Oh certainly, they wouldn't be . . .

MR. PARASIUK: Where have you submitted the list. Have you submitted it to the Attorney-
General?

MS. STEINBART: | believe he’s probably gotten a copy.

MR. PARASIUK: Okay.

A MEMBER: I'm sorry, | didn’t hear that answer.

MS. STEINBART: | believe he’s probably gotten a copy. —(Interjection) — Well all right, I'll put it
this way. When you look at his speech given in the House, it's very very close to what the Family Law
subsection said.

MR. PARASIUK: Was it formally sent to him? Was it formally sent to the Attorney-General?
MS. STEINBART: | don't know for certain.

MR. PARASIUK: Okay. Could we get a copy of it as well?

MS. STEINBART: You'd have to ask the Family Law subsection.

MR. CHERNIACK: Who is that?

MS. STEINBART: Well the Chair this year is Myrna Bowman.

MR. PARASIUK: Okay. One last point from me. You are obviously a very strong proponent of the
new Acts and from the testimony and from the reading I've done, Mr. Houston is obviously a very
strong proponent of the old Acts. Just to satisfy me that there was some attempt to achieve some type
of balance, have you yourself been asked to serve on this review?

MS. STEINBART: No, why would | be asked?

MR. PARASIUK: Just for balance.

MS. STEINBART: | have one thing | wantto add. Dealing with the Family Maintenance Act, itis said
that it is unworkable. In fact it's working right now. It’s in effect right now. I've made two applications
already under it and I've talked to | think three judges so far and a few other lawyers and some other
people, court clerks and so forth, about the Actand they think it'sgreat. They loveit. They'retryingto
get used to the forms, you know the forms are different and it takes a while to sort of get used to them
and there’s a few things there that they want to get straightened out, like how do you work it, but the
Act itself is working great. It’s just beautiful.

MR. PARASIUK: So you've made two applications under the Act.

MS. STEINBART: So far, yes. It got immediate relief for my client. Usually it takes . . .
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. MR. PARASIUK: Oh, so there was an actual judgment?
MS. STEINBART: Wellit's interim, it’s an interim relief. It’s into an ex parte interim reliefand . . .
MR. PARASIUK: So in fact it's working right now.
MS. STEINBART: Oh yes. It's great.
MR. PARASIUK: And it's working quite easily.

MS. STEINBART: |cangoinonedayand getitthesameday.|can getrelief, | cangetmaintenance
for her, interim custody, prohibition orders . . .

MR. PARASIUK: What happens under the old Act? old Act? Would it take a long time?

MS. STEINBART: Well, not necessarily a long time but you would have to have service. There
wasn’'tanyex parte. Exparte means thatyou didn’'thavetoservethe. . .well,usually the husband, so
you'd have to just serve . . .

MR. PARASIUK: From your professional perspective as a lawyer and experience as a lawyer, the
new Act is working very well with respect to family maintenance.

MS. STEINBART: Much better than the other one, that’s for sure.
MR. CHAIRMAN: Mr. Pawley.

MR.PAWLEY: Ms. Steinbart, | would like to just, when we are talking about the Family Maintenance
Act, refer you to comments made by the Attorney-General when he introduced this legislation that
one of the reasons for deferring the legislation was to the effect that concern had been expressed at
this big meeting of lawyers that’s referred to from time to time as the Act not setting out anywhere the
grounds upon which the court must grant or refuse a separation order. Do you feel that it's necessary
that The Maintenance Act set out a number of grounds in order that one obtain a separation order?

MS. STEINBART: No, | believe it was the intention of the legislation thatthere would be no grounds
but, you see, this is the problem. The way the Act is worded, it says “may”, the judge may make an
order forseparation. So it hasbeen questioned, since that'snotmandatory — it'sdiscretionary — the
judge properly can refuse to make an order. So if he has the right to refuse, how does he determine
what grounds he has to refuse it on? Does he have to look at the old common law grounds of fault or
what? You see, this is one of the problems, the technical details or drafting problems that's been put
forward and all you have to do is change “may” to “shall” making it mandatory, the judge shall make
an order for separation on application from.

MR. PAWLEY: Ms. Steinbart, | was interested in your comment as a member of the Subsection of
the Manitoba Bar dealing with Family Law and Myrna Bowman being the chairman of that section, |
was wondering if you would be aware whether the subsection advised Mr. Mercury, the president of
the Manitoba Bar Association, that the subsection felt, that subsection dealing with family law, fell
that Bill 5 ought not to proceed but in fact we should proceed with the Family Maintenance and The
Marital Property Act. Are you aware whether Mr. Mercury was so advised before a statement of this
group?

MS. STEINBART: | don’t know if a letter went forth but it would seem likely that, you know, the
subcommittees ought to obviously inform the president. | don’'t know if it did go forth but | woulc
imagine that would be the necessary formula of what would happen.

MR. PAWLEY: Well, hastherebeen any other body of the Manitoba Bar Associationthathas votec
by way of a resolution in support of this legislation that we have now before us?

MS. STEINBART: No, the Bar Association as a whole has never considered it’ only the family law
subsection has considered it but never the whole association. | would imagine that when Mr. Mercury
is speaking, he cannot speak for the whole Bar Association because they’ve never discussed it. He
must have spoken just on his own behalf.

MR. PAWLEY: So you feel he was speaking only on his own behalf and not on behalf of the entire
Bar as was the impression which seemed to be given in the press release.
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MS. STEINBART: Well, | don'tknow how hé would be able to speak for the whole Bar if they haven't
considered it.

MR. PAWLEY: | don't either.
MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Thankyou, Mr. Chairman. Before | ask Ms. Steinbart a question, may | direct a
question to the Attorney-General and find out if he could furnish us with a copy of the statement of
the family law subsection to which Ms. Steinbart refers?

MR. MERCIER: We could attempt to find that, Mr. Chairman, if we have that.

MR. CHERNIACK: Well, the reason | mention that, Mr. Chairman, is that Ms. Steinbart said that the
Attorney-General's speech in the House follows very closely the opinion given to him by the Family
Law. That's my understanding. So | assume, therefore, that they must have it.

MR. MERCIER: We may have it but certainly anything that was said wasn’t based on the Family
Law.

MR. CHERNIACK: Well, I'm not questioning that but if you have it, could we obtain it?
MR. MERCIER: Yes.

MR. CHERNIACK: Thank you, Mr. Chairman, then | direct a question to Ms. Steinbart where she
spoke about, | think she said the law was beautiful and | would be inclined to agree. It has some
imperfections in appearance but it's beautiful. But she spoke of the relief that she has already
obtained under the law. | would like to know, without trying to extract a breach of confidence in
respect to her cases, whether there are orders that may have been made and actions taken on the
basis of the present law and of present family maintenance law which might go out of the window
once this law is passed and which therefore then changes the grounds for the order to those under
the Wives’ and Children’s Maintenance Act. Is there a danger that people will be adversely affected
who already have that order?

MS. STEINBART: Well, | may have been reading Bill 5 wrong but it seems to me in reading it that
Bill 5 reaffirms that any orders made under the Family Maintenance Actwill still remain in effect even
though the Wife and Children’s comes back.

MR. CHERNIACK: Is that section 7? Which section?
MS. STEINBART: Yes, it would probably be section 7.

MR. CHERNIACK: Well, may | ask for your opinion as to just what it does say? As | read it,“any
ipplication that has been brought under the Maintenance Act and not completed, shall be continued
Inder the Wives’ and Children’s Maintenance Actand any order made under the Family Maintenance
Act shall be dealt with in every way as though it were an order made under the Wives’ and Children’s
vMaintenance Act.” Would you say that on an application for variation, alteration or discharge, would
he grounds for the separation order be under the Maintenance Act or under the Wives' and
Shildren’s Maintenance Act if this is passed?

MS. STEINBART: Well, to my knowledge, there has been no actual final order given under the
‘amily Maintenance Act. It's only interim relief so far. Family Court is so far behind | think they’re
ietting dates in February but it's only interim relief that's been given so far so ﬁhere has been no final
rder for separation.

\

MR. CHERNIACK: Well, now I'm not talking about an order of separation, I'm talking about an
wder of maintenance and 'm thinking in terms of people who may have ad]usted their relationship as
o0 whether they are actually separated or not on the basis of the present Iaw andif this bill were
)assed, then would you say that they could still demand maintenance based on needwithout having
o prove the fault as it now exists under the Wives' and Children’s Maintenance Act?

MS. STEINBART: No, it would be possible for say the husband to make elm application to vary
nder the Wives' and Children’s and, depending on the facts, it's possible that the order for
1aintenance might be reduced or thrown out. \

AR.CHERNIACK: Thenweareinagreement. Flnally Ms. Steinbart, you ment|oned thecardwhich
ou say | think 5,000 people signed, the list of . . . pardon?
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ms. STEINBART: You mean the post. . .
MR. CHERNIACK: The listof12. ..
MS. STEINBART: Over 500, over 500 sent it in.

MR. CHERNIACK: Oh, I'msorry. | misunderstood. Could you furnish us with acopyofthattoeach
member so that we’ll know just what it is.

MS. STEINBART: Of the postcard?

MR. CHERNIACK: Yes.

MS. STEINBART: Yes, | don't have that many. | just have the one copy today but | can do it.
MR. CHERNIACK: In due course?

MS. STEINBART: Yes.

MR. CHERNIACK: Thank you.

MR. CHAIRMAN: Any more questions for the witness? Mr. Corrin.

MR. CORRIN: Ms.Steinbart, | have a question which is possibly of a more practical nature and it
arises as a result of your remarks pertinent to that instance, the case of theladywhoyou indicated
was probably going to be precluded from proceeding under the Family Maintenance Act and would
be forced to proceed for custodyof her childrenas a sole alternative under the Child Welfare Act. You
indicated that she well may be determined by the courtto be the parent most suited to retain custody
of the children in that particular instance. I'm wondering because in my practical experience I've
always thought that it's very important for the children to have the stability of the family home. I'm
talking now abouttheresidence itself. Y.ou know, they have roots inthe community andthatimparts g
sense of, well for lack of a better term, neighbourhood, and in asense | think that gives the child or the
children an opportunity to retain their stature and stability within a community and give them a sense
of roots. Having said all that, I'm concerned, under the Child Welfare Act, would the wife possibly finc
h?rself predcludgd from being able to retain the home even though she’d been able to retain custody
of the children?

MS. STEINBART: Well, in this particular case, she doesn’t want to move into the home. It's out ir
the country and she wants to work in the city but yes, normally, if this home is in the city, she migh
have problems. She certainly wouldn't be able to do it under the Wives’ and Children’s.

MR.CORRIN: No, but underthe Family Maintenance Act, | was under the impression that a judge
now had the new power to suspend partition proceedings for instance, so regardless of fault, the
children could stay with the mother couldn’t they?

MS. STEINBART: That's right.
MR. CORRIN: So wouldn’t this be a hardship? I'm concerned about it.
MS. STEINBART: It would be.

MR. CHAIRMAN: Any other questions for the witness? Thank you, Ms. Steinbart, for you
presentation. | call Babs Friesen.

MS. GEORGIA CORDES: Mr. Chairman, my name is Georgia Cordes and Babs Friesen phoned it
on behalf of the YWCA intending to put the YWCA name down. | was unaware of this until yesterda:
and | had also put the YWCA name down to present our brief at a much later time on the list and sc
with your permission, | would like to present the YWCA brief.

As | stated, my name is Georgia Cordes and | represent the Young Women’s Christial
Association. We presently have a membership of 4,000 women whom we represent. The YWC/
includes women who reflect a wide range of political belief and women who are active in all thre:
major political parties. The YWCA was well represented at the family law rally held at the legislatur
on November 28th. There were a considerable number of its membership present including thos:
from the board, committees and staff.

The official YWCA position in the current discussion on family law is that the family law legislatio
regarding marital property and family maintenance should be implemented as proclaimed. If durin
the infancy of these laws it is found that amendments are necessary, then the regular amendin
procedure used for any other piece of legislation would suffice. Such procedure should allow for fu
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opportunity for public input. -
_ Since the beginning of 1975, both the provincial government and many organizations and
individuals have been exercising the democratic process to bring about family law reform. During
that time, the YWCA was invited to and did submit on three separatie occasions’ both written and oral
briefs, each reflecting months of research, effort and a cross-section of input from the membership.

The YWCA has again recently submitted a fourth written brief to the Family Law Review Committee.

The current government received no major indication from the public to initiate change in the
family law legislation as it was proclaimed. We are concerned about the government’s response to
the positions of the professional body of lawyers and their respective clients at the apparent
;axc!llgsion of the concerns of Manitoba women who form 51 percent of the population and their

amilies.

In previous years, undue hardship and needless litigation — if they could afford it — faced a
disproportionate number of women. Where was the concern of the majority of lawyers then? A great
number of organizations and individuals have actively supported such reform for anumber of years.
Family Law Reform Commissions across Canada have been coming to the same or very similar
conclusions. Both Quebec and California have enacted family law reform very similarto, or the same
as, the progressive.legislation that we have desired for so long. Surely all of these inputs cannot be
ignored and must be given a fair and sincere public hearing.

The YWCA protests the government’s apparent foregone conclusion that the Marital Property Act
and the Family Maintenance Act will be stalled with indifference to public representations. We
protest the possible use of the Law Amendments Committee as a rubber-stamp body. The YWCA
questions the establishment of the Family Law Review Committee in accordance with our appeal for
the legislation as proclaimed. In the absence of clear and concise terms of reference for the
Committee as well as government direction and short and long term time guidelines for family law
reform, the purpose of such acommitteeis, attheveryleast, confusing. Any true committee of review
should have a membership reflecting a cross-section of ideas, knowledgeable about awide range of
family law practices and potentials, understanding of the very systems operating in the family life of
the average Manitoban and finally who have proven themselves to be as fair, unbiased and objective
as possible on the part of the general citizenry.

The YWCA has long supported the concept of equal sharing between spouses of family assets
during the course of a marriage and of commercial assets at the termination of a marriage. Marriage
should be an economic and social partnership of legal equals. As such, each spouse has equal
responsibilities and equal rights. The responsibility is that of both of the spouses to mutually and
constructively decide areas of responsibility for each. The contribution of a spouse working in the
home, though different, is of equal value to the marriage partnership as that of a spouse working
outside the home. The YWCA believes that 50-50 sharing must be written into all aspects of family
law. Without this, even the most well-intentioned judges and family courts have presented prejudicial
decisions. These have been based on unrealistic attitudes concerning family life and the roles
women take in it. Laws reflecting equal status will promote uniform equality of treatment.

The Marital Property Act does allow for mutual contracting out and very limited judicial
discretion. We believe this process to be of sufficient major to handle obvious inequities which may
arise. The YWCA supports the concept of retroactivity to correct many injustices in existing
marriages. Current family laws do not reflect the contributions of women in family life nor do they
reflect equality between spouses. The YWCA supports the no-fault concept present in both the
Marital Property Act and the Family Maintenance Act. The adversary or a confrontation approach
inherent in the fault concept is outmoded and emotionally scarring for any family as a method of
arriving at a fair solution. The termination of the marriage is seldom, if ever, a result of one spouse’s
fault and the other spouse’s innocence.

Now I'd like to read to you just a very short paragraph from the Law Reform Commission of
Canada, talking about the no fault concept. “Legal concentration on grounds for divorce such as
fault clearly reinforces the adversary and accusatory elements of a crisis situation. Anybody who
lives in a family or any other close relationship knows that this is no basis for arriving at mutual
understanding and yetsuch understanding is essential to any constructive solution and oughttobea
primary goal of legal policy. Even separation as a condition of divorce stresses division.”

The YWCA strongly endorses the principle of mutual support of children, spousal support and
interdependence during marriage. The mutual support principle after marriage is realistic and
necessary where children are involved and insofar as either spouse could require a period for
readjustment toward a financially independent state. For those spouses whose earning ability has
been impaired or lost due to age, health or long term home responsibility, we maintain that a cutoff
date for the provision of maintenance is not often realistic and, if so, should not be set.

The YWCA commends the government for introducing legislation to abolish interspousal
taxation and interspousal succession duties. This direction is consistent with the underlying
principles of the family law reform legislation. Through this meeting today, the YWCA is conveying
its frank concern about the future of equitable family law in Manitoba. Premier Lyon has stated that
the government is committed to the equal sharing principle, thus we all appear to share acommon
goal. The task now at hand is for the government to indicate to the public how individuals and
organizations such as the YWCA can best assist in the implementation of prompt, equitable and
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relevant family law legislation. Let us show what progressive really means to the current Progressive
Conservative government. Thank you.

MR. CHAIRMAN: Thank you. Mr. Pawley.

MR. PAWLEY: Yes, you indicated that members of your organization, the YWCA, had participated
in the demonstration in front of the Legislature. Those who participated in the demonstration, were
they only members of the New Democratic Party who demonstrated?

MS. CORDES: Certainly not. | personally take it as an offence for someonre to suggest that any
group organized me to turn out to that rally. | assure you that it was completely spontaneous on my
part.

MR. PAWLEY: Now, in your work with the YWCA, you have had opportunity from timeto timelam
sure to deal with mothers, wives, the victims of broken marriages and | was wondering if you could —
and | notice you did indicate you support the no-fault principle. Have you had many practical
examples of mothers who were unable to obtain maintenance because of the present Wives’ and
Family Maintenance Act?

MS. CORDES: | have made personal acquaintances through the YWCA and through friends of my
husband and mine, of wives who have not been able to receive maintenance on their own behalfand
even if they have received maintenance, it certainly has not been any kind of a fair share or an equal
share that reflects the kind of input that the wife has putinto the marriage. Now certainly, | might add,
although | don’t work in that department ofthe YWCA, I'm a volunteer, | do it strictly on my own, but
we do have a counselling department for women and I'm sure that our counsellors do run into many
of these cases and also through the Women'’s Centre, run into many instances of of this.

MR. PAWLEY: You expressed concern in connection with the makeup of the board of review that
was established by the government to examine the family law, indicating that you felt that there
should be a better cross-section. Could you offer some suggestions as to how you feel there could
have been a better cross-section of representation in the board of review established by the present
government?

MS. CORDES: Well, | think it's important to certainly have one or two lawyers perhaps who are
working in the area of family law but not just family law as it is here in Manitoba. You know, | am
concerned that perhaps there’'s not been an effort made to find out about family law, how it exists in
other places, Quebec, in California, and what the potentials are and it concerns me that the lawyers
who have been appointed, certainly they're well versed and well experienced in family law as it has
been practised in the past and we maintain that’s an unjust system. One thing that bothers me isthere
has been no attempt to put any of the — for lack of a better word — the consumer, an average
Manitoban who is part of a family, a woman or a man, on there who might be able to reflect on what
these laws might say to them personally or who has been involved on behalf of various organizations.
on behalf of organizations such as YWCA, or any organization who mighthave some knowledge anc
interest in this area, not necessarily a person who is a lawyer. It bothers me, the kinds of comments
that have come from the people who sit now on the commission. | am concerned that it will not be ¢
fair-minded review committee, that there are biases already built in.

MR. PAWLEY: Understandably.
MR. CHAIRMAN: Any more questions? Mr. Enns.

MR. ENNS: Well, Mr. Chairman, through you to the person appearing before us, and withou
treading on that area of 50-50 sharing and without in any way encroaching on that principle, the
comment has been made through numerous briefs and representations and correctly so thattherei:
never one person at faultintermsof a marriage breakup, one | think that mostof uscan accept. But
wonder if the group that you represent cannot also accept the fact. . . The merefactthatamarriage
breaks up indicates that somewhere along the line the 50-50 concept of contribution to a marriage
the 50-50 goncept of responsibility to a marriage has broken down? Would you accept that as a fai
statement?

MS. CORDES: I'd havetogiveit morethought, unfortunately. | do feelthatin the legislation that thq

whole matter allowing for judicial discretion can certainly handle cases in which the contribution t
the marriage, maybe in the eyes of most of the people concerned with the case, has not been 50-5C
where it is so glaring and obvious.

MR. ENNS: Well, Mr. Chairman, | had really no further questions. | wasn't particularly worrie:

about the question contained, you know of particular interest in the bill or of judicial discretion, | wa
simply asking the witness for a personal opinion and if she would like, that surely the fact that
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marriage breaks up is possibly the best evidence possible that 50-50 sharing of responsibility and
contribution to that marriage wasn’'t being made by either partner.

MS. CORDES: No, | don't think you can say that.

MR. ENNS: Oh, well then in other case, you suggest to us that in most instances, the fault of the
marriage breakup is evenly divided as you would like us to evenly divide the commercial assets . . .

MS. CORDES: |don'tthinkthatthefault should be considered when discussing theissue of assets.

MR. ENNS: Pardon me, Mr. Chairman, again | didn't want to leave that on the record. | wasn't
discussing the sharing of assets. | was simply asking for . . .

MS. CORDES: Contribution to the marraige.

MR. ENNS: . . .amoral judgment or a moral opinion on your part as to whether or notmarriage
breakups occur on that pat 50-50 formula. My feeling is that the mere fact that a marriage breaks up
indicates that one partner or the other wasn’t contributing in a 50-50 basis.

MS. CORDES: Well, it all depends on how you define contribution as well.
MR. CHAIRMAN: Thank you. Mr. Pawley.

MR. PAWLEY: Mr. Chairman, persuantto Mr. Enns’ question and | wish the Attorney-General was
here to confirm but you would agree with me, would you, that fault does not play a part now, even now
with the old law insofar as property division, only insofar as the provision of maintenance.

MS. CORDES: That's right.
MR. CHAIRMAN: Are there any more questions for Ms. Cordes? Mr. Cherniack.

MR. CHERNIACK: Would you agree from your knowledge of the law today thattheformerlaw, the

Wives’ and Children’s Maintenance Act defines certain matters as faults and leaves out many others
that you and | and Mr. Enns might think are faults and yet would not be considered in the separation
order and in maintenance?

MS. CORDES: Yes, I'm aware of that.
MR. CHERNIACK: Thank you, Mr. Chairman.

MR. CHAIRMAN: Thank you, Ms. Cordes. May | ask you a question before you leave? Shall we
leave Babs Friesen’s name on the list? Is she going to make a presentation?

MS. CORDES: No, she’s not and you can cross out my name later on down the list.
MR. CHAIRMAN: Thank you and | thank you for your presentation.
MS. CORDES: Thank you.

MR. CHAIRMAN: Maybe just for the benefit of the committee members, word has been received
from Mrs. Goodwin that apparently her son has sprained his wrist or something and she had to leave
go she’III be back for this evening we hope and her name will come up. She was in fourth here. Murray

mith | call.

MR. MURRAY SMITH: Mr. Chairman, | should like first to compliment the committee on its
flexibility in allowing adequate time for the presentation and discussion of Alice Steinbart’s brief. It
seemedtome a peculiarly important oneandto contain manyofthe points withwhichthis committee
should deal. I'm very glad you took the time and patience to handle it adequately.

I would also like to make it perfectly clear that| am a supporter of the position of the Coalition on
Family Law and would endorse everything that Alice Steinbart said.

Mr. Chairman, like so many others who will appear beforeyou during these hearings, | am here to
urge that Bill 5 be withdrawn or, failing that, defeated, shredded or burned at the stake and forgotten.
Nith the massive opposition which has become apparent in recent weeks, the most reasonable
course is for the government to withdraw the bill. Thatmay sound a littleradical butitwould be only a
‘ecognition that the government misjudged, in this respect, the temper of Manitoba in 1977,
nisjudged the loyalty of Manitobans to the two Acts passed last June and perhaps most important,
nisjudged the strength and depth of our feelings. For these are no ordinary issues to be decided by
dinary criteria. It is not a matter of weighing one program against another in a cost-benefit study,
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nor of weighing one tax against another in terms of who will be most effective, nor a matter of
rewarding those who provided special support in a recent election. Mr. Chairman, these are issues
which cut across political lines. Alice Steinbart made it perfectly clear that the Coalition has in it
members from all political parties and many members who are not affiliated with any political party.
Today’s Tribune has an engaging appeal from Maureen McTeer who is quoted as saying, “This
question which affects women so fundamentally must be discussed on its merits. It must not be
partisan.” Many of us have made the same point over the last few months. The Tribune quotes Ms.
McTeer as urging Conservative women to voice their support for “true equality of rights forwomen in
family law. Marriage is an economicaswellas asocial partnership. You haveanimmediate obligation
as Conservatives and as women to make sure the facts get out.”

These are issues which cut across socio-economic lines, across rural-urban lines, across age
lines and yes, across sex lines. Some still view these laws as important only to women. The Premier
has said that when new legislation is introduced sometime, women may be surprised. | feel rather
that they may be outraged. The newspapers have reported women lobbyists besieging Cabinet
members in their offices and certainly the Coalition on Family Law and the Manitoba Action
Committee on the Status of Women are largely female but anyone at this Legislature on the evening
of November 28th knows very clearly that the supporters of our new family laware from all political
parties, or none, from all social classes, from all age groups and from both sexes. That vigourous card
of 1,000 to 1,200 included many men, men who have come to understand that marital equity and
humanity benefit all Manitobans.

In particular, they recognize that equal responsibilities accompany equal rights in our new laws.
These laws establish for the first time that each spouse owes support to the other and to the children.
This frees men from a primary financial support obligation, makes financial support shareable as our
child care, homemaking and other family needs. They also establish that in the event of separation,
each spouse must try to achieve financial independence. Secondly, these - men recognize that
treating people fairly is good for everyone. In days of slavery it was perceptively noted that the
institution affected both slaves and masters. The masterswerepoorerfor thewaythey saw the world.

Marriage in this province has not often been a master-slave relationship, nor has it often been an
employer-employee relationship, nor | trust has it often been a relationship like that between mare
and stallion, God forbid. But it has frequently been a provider-dependent relationship and these roles
have limited the growth of both men and women. These roles are not accidental; they were
powerfully instilled in our very being by the ways we grew up. For we learn by our experiences be they
enriching or impoverishing, freeing or shackling, strengthening orcrippling. Nearly three years ago,
my new found understanding of this experiential process lead to writing, with thanks to Dorothy Law
Holte: Children Learn What They Live (and What Their Models Live)

If a child lives with criticism she learns to condemn.

If a child lives with ridicule he learns to be shy.

If a child lives with approval she learns to like herself.

If a child lives with fairness he learns to seek justice.

If a child lives with dolls and party dresses she learns to be passive.

If a child lives with rough games and survival courses he learns to be active.

If a child lives with mother’s little helper she learns to be cooperative.

If a child lives with get in there and fight he learns to be competitive.

If a child lives with female clerks and male executives she learns to aim low.

If a child lives with male doctors and female aids he learns to aim high.

If a child lives with emotions and feelings she learns to share herself.

If a child lives with a stiff upper lip he learns to hide himself.

If a child lives with only paid work is real she learns to be dependent.

If a child lives with being a good provider he learns to carry the world on his shoulders.

If a child lives with only a housewife she learns to look down on her mother and herself.

If a child lives with doing a real man’s job he learns to look up to his father and himself.

If a child lives with girls in home economics she learns to respect child careand scorn changing tire
If a child lives with boys in industrial arts he learns to respect grease and scorn dishwashing.

If child lives with people who see roles as a sex- typed she learns to draw back and he learnsto react
out.

If children live with poor families they learn most sole-support mothers live in them.

If a child lives with volunteer women and dollar-a-year men, they learn men’s time is valuable.

If children live with three dollar child careworkers and twelve dollar auto mechanics theylearnanev
baby is less important than their old car.

If children live with petty thieves in jail and major thieves on pedestals they learn it’'s worse to stea
seventy dollars from your boss than $7 billion dollars from your women employees.

If children live with the Old Testament verse that a female slave sold for six ducats while amale slav
sold for ten they learn the world hasn’'t changed much — yet.

If children live men and women who see each other as persons they learn this is fulfilling for both mei
and women.

As we have come to understand better our experience, including our experience oflaw, shape
our perceptions and behaviors, we have understood more clearly how the old marital law botl
reflected and reinforced the stereotypes of who does what, who provides, who cares, who nourishes
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The new laws help free us from these assumptions. Free us to choose which roles we shall fill, which
roles we are most suited to and mostinclined to. We seethat almost all roles can be filled by men or
women, or better be shared between them. After years of study and discussion since thedaysbefore
the Royal Commission on the Status of Women in Canada we now have laws which reflect the
changing nature of our society and which have the support of the great majority of Manitobans. Don’t
shelve them or weaken them. Don’t return us to the confused, inconsistent and fundamentally unfair
laws of the past. Perhaps some examples can remind us of what lurks there. Firstsomequotesfroma
judgment in a Manitoba Court. The court held that although the wife helped her husband
considerably in the operation of tbe business she did not own half of it. The courtconcluded that the
husband loved money, assets and property more than anything else in tbe world. Totake such things
away from him would undoubtedly provoke a great deal of emotion. The court declared that the
matrimonial home should belong entirely to the wife, and in view of this, and the possibility that the
husband would lose all incentive if the court decided otherwise, the court held that he would remain
sole owner of the business. Now that kind of attitude and thinking leads to this kind of judgment.

(a) At separation this particular couple split the value of the home but ignored any other assets,
such as pension, insurance, savings or investments. From his income of $17,000 she and their three
children received $6,000.

(b) At separation tbe second couple split the assets about three to one, and from his income of
$40,000 thousand she and two children received $12,000.

(c) At separation the third couple split the assets about ten to one. From his income of $24,000 she
receives $2,400.

Because | am proud of the new Manitoba laws and fearful of either a return to the old or
substantive changes to the new, | urge that Bill 5 be not passed by this legislature. Let the Family
Maintenance Act continue in effect, let the Marital Property Act come into effect January Ist. If ,
necessary make at this session whatever detailed changes are essential to remove the few problems
which are generally accepted. But let Manitoba live with this lighthouse legislation,and amend it only
as experience reveals any difficulties in application. Thank you, Mr. Chairman.

MR. CHAIRMAN: Thank you, Mr. Smith. Are there some questions from the Committee for Mr.
Smith. And | thank you for your presentation.

MR. SMITH: Thank you for your attention, Sir.
MR. CHAIRMAN: | call Mrs. Millicent Laird. | call Mary Wallace.

MARY WALLACE: Good afternoon Members of the Legislative Assembly. | am Mary Wallace-
Awan, Chairperson of the Manitoba Federation of Labour, Equal Rights and Opportunities
Committee. One of our objectives of the Committee is to help establish equality for all Manitobans.
This is why we on behalf of all Manitobans appear before you today.

Three years ago, the Honourable Howard Pawley, Q.C., Attorney-General of Manitoba requested
the Law Reform Commission of Manitoba to investigate into the state of family law in the province of
Manitoba. Following considerable investigation and numerous public hearings the Law Reform
Commission issued its report on family law, February 27, 1976. The Equal Rights and Opportunities
Committee of the Manitoba Federation of Labour is of the opinion that the proposed family law
legislation proclaimed by the NDP government must be fully endorsed and any changes that are
necessary will be done through actual court cases where one party must prove why the equality must
not be gjnted. Amendments to the Act may also produce necessary changes. It is essential for
marriages to meet its criterion of an economic and social partnership. This legislation is a bases of
provision for that partnership. Justice delayed is justice denied.

As our society keeps changing itis necessary that our laws keep up-to-date. The legislation that
the Manitoba Legislature passed at the 1977 session keeps Manitoba at the forefront of law reform.
People have waited decades for this equality. Why should we wait further for government to now
perfect a piece of legislation which already stands accreditable AsAlice Steinbart, lawyer said, there
are no reasons for revocation of of the Act. Actual court cases and amendments will iron out
problems. Mr. Ken Houston, lawyer, said when approximately 600 lawyers met to discuss the family
law they found themselves confused by the laW. What piece of legislation is clear, understandable
and unequivocal. Any panel of legal experts will disagree on interpretation and will continue to doso
until it is determined by a court interpretation.

Each spouse is responsible for supporting the other, either by looking after the home and family
or by earning an income, or by doing both. . Tampering of this law will be detrimental as far as
equality for spouses, but is a known law fact that the law has never been beneficial to all.

Legislation for ensuring economic equality during the currencyof the marriage hasbeen revolved
by this legislation and must not be repealed. To delay at this time will be to deny the value of the
contribution made by the large spectrum of Manitoba society which helped draft and support this
legislation. Marriage is an equal partnership. Present government appears not to want to accept
thsprinciple of equal sharing as, by the Premier’s statement that the Conservatives are the best
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breeders, leads us to believe that our present government is in favour of keeping spouses at home
and not in the work force. How unrealistic could that be?

This intention of equal ownership of assets is a fundamental principle of fairness and humanity is
long overdue. On November 28th when a delegation metat the Legislative Building, 40percentwere
men who also agreed with the philosophy of equal sharing. Because the legislation provides for
rehabilitation or reeducation of the separated spouses this should result in his or her employment
whereby contributing also to the maintenance of the children, which means that there would not be
such a heavy burden on one member.

In conclusion, we therefore declare the laws relating to women and men in marriage shall
incorporate the principles of equality between spouses and marriE AS AN INTERDEPENDENT
PARTNERSHIP OF SHARED RESPONSIBILITIES. Bearing in mind the great contribution made by
women to social, political, economic and cultural life and the part they play in the family, particularly
in the rearing of children. We therefore declare that the loss relating to marriage shall incorporate
these principles to achieve equality, that we, the Equal Rights and Opportunities Committee of the
Manitoba Federation of Labour representing some 80,000 workers in the province of Manitoba,
strongly recommend that this government implement immediately the legislation passed in the last
session of the House to prevent any further miscarriages of social justice.

MR. CHAIRMAN: Any questions from Committee members? Thank you for your presentation.

MARY WALLACE: Thank you.
MR. CHAIRMAN: Mr. Cherniack.

MR. CHERNIACK: Mr.Chairman, | wonder at this stage if | could make a motion which will | think
be taken as notice for tomorrow. | would like to move that the Committee iftruct Mrs. Bowman anc
Messrs. Houston and Anderson to be ready to appear before the Committee before it concludes its
hearings in order to give a progress report on their work.

MR. JORGENSON: Mr.Chairman, | am not sure that| would want to accede to thatrequest at the
moment. | wonder if the Honourable Member would allow me to consult with the Attorney-General
he will be back here tonight. | wonder if he would postpone his motion till this evening wben the
Attorney-General is here.

MR.CHERNIACK: Certainly.

MR. JORGENSON: | might that the Attorney-General has asked me to apologize he’s has ¢
commitment that he couldn’t very well get out of but he promised that he would be back here at ¢

o’'clock tonight.

MR. CHERNIACK: | am sure you will tell him what went on in this session.
MR. CHAIRMAN: | call Mrs. Muriel Smith.

MRS. MURIEL SMITH: Gentlemen, thank you for the opportunity to appear before you. | am here

basically to share with you a problem that we the women of Manitoba, or the women of Canad:
perhaps | should say, have been working for almost ten years to solve.

Our problem is gentlemen, how to bring about the kind of changes in our social, economic
political and legal systems thatwill bring about equal status for fully 51 percent of the population. Ou
studies have been lengthy, comprehensive and perhaps more participatory than any other studie:
that have been carried on in recent years. But the people participating in those studies had
particular characteristic. Almost all of them were women. While the people they were reporting to
the people with most of the political, legal and economic power in the society, were men, and ir
almost every instance the point that the women were making was that they, weas a group, hold fa
less than our fair share of power in this society. Not some abstract kind of ego-boosting fantasy trip
exotic Alexanderthe Great type of power, but an every day garden, kitchen sink, grocery money, ren
and mortgage type of power. Equal power to receive economic security from the work that we do
Equal power to be able to live in dignity with some independent power over our own destinies.

The problem is severe enough for women employed in the paid labour force occupying, as mos
women still do, the lower paid, lower status, more boring and routine jobs in society. Their problem:
need to be remedied by unions, by governments, and by employers.

But even more severe are the problems that women who perform unpaid labour in the home face
Full time, many of them, they work to care for their homes and for their families. They do this either b
choice or because there are no jobs available, or no alternate forms of child care available, o
because they live with a man who does not believe it would be proper for his wife to work outside thr
home. These traditional family patterns work well enough for many men and women so long as the
remain together and enjoy a reasonably harmonious relationship. Most people work out thei
distinctive patterns of bread winning, housework, child careand mutual emotional nurture, financie
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decision-making reasonably well without the intervention of the state. But you know, and | know, that
live does not always roll smoothly for people. Relationships that start off well and compatibly can
come on rough times. The relationship can break down for a thousand different reasons. It is at that
point that the laws of the land become relevant.

We have heard a lot about whether or not the state should intervene in the life ofthe family. Is that
really the question we should be asking.

For centuries since human beings have lived in communities, settled communities, the state has
intervened in the family. Here in Manitoba it does so with a bewildering mixture of case law, statute
law, provincial law and federal law. The time has long since passed when the question of whether or
not the law should intervene was relevant. The question now is, on what basis should the law
intervene? The basis we've been working under have certain underlying assumptions. Assumptions
that are rarely made explicit but which can be deduced by a careful analysis of the judgments made.

MS.SMITH: The assumptions havebeenthat women, like children, wereeconomically dependent
in their marriage. They were dependent on condition of good behaviour on the husband, who had the
corresponding obligation to support. At separation, the wife was entitled to maintenance, possibly
for life if she was not found technically at fault. Maintenance orders were never enforced, but the
courts recognized in theory the right of the woman to that support, and the obligation of the husband
to support her. Over time, some new protectionswereadded: the right of woman to stay in the marital
home; some right to apply for partition in sale of that home. Still, the assumption was made that the
wifewas dependent and a supplicant for economic support — notan equal partner entitled to her fair
share because of the time, energy, emotional and brain-power that she contributed to that
partnership while it survived.

The new laws seek to enshrine a different principle, one far more in keeping with the social and
economic realities of the present world. And with our hightenend awareness of the equal value of
women as persons, and as economic as well as social and emotional contributors to that marriage.
The basic problem we were trying to solve in the new legislation was how to get equal economic
recognition to theinvestmentboth spouses putinto their marriage. To say economics has something
to do with marriage is not to say that marriage is only an economic arrangement. That'’s illogical
fallacy, pure and simple. Of course marriage does have economic aspects.

Consider the man’s contribution. In most marriages, he contributes his eight hours per day as
labour in the workforce, in return for which he gets paid from his employer — which he then shares
with his family — an around-the-clock support system from that family, which so to speak subsidises
his paid labour. In return for sharing his income, he receives the benefit of unpaid labour at home,
performing the duties of housework and child care and possibly various status enhancing socialand
community roles as well, if his wife is beyond the stage of full-time child rearing, or if they arejointly
well enough off to engage other people to perform those duties. The wife may, throughout the
marriage, move in and out of the labour force for periods of time, but since the assumption has
generally been that women work by choice and forextras, not necessities, they tend to retain primary
and so responsibility at home for the housework and the child care’ take lower-paying, more routine,
less prestigious jobs in the labour force.

What are their respective economic situations should the marriage break up? He generally has his
job, and his experience, and seniority at work. She generally has no job, minimal job training, nojob
seniority or job experience. In return for the years of time and effort shehasinvested inthe marriage,
she may have had a claim to family assets — rarely as high as the 50 percent claim — and some claim
to maintenance if she can collect it, generally at a level of one-fifth to one-quarter of what the
husband earns. She has had no claim in the past to his commercial assets — a farm, a business, a
professional practice, investments — except in the most unusual of circumstances, and unless she
can be shown to have made a monetary contribution. And here, we have the crux of the problem,
gentlemen.

What economic security can the woman get for her years of unpaid labour? Granted, she had her
keep during the marriage, but that much used to be given to live-in servants years ago. She may
collect maintenance at a small fraction of the husband’s current earnings — theoretically forever —
but we all know how rarely that occurs. There's something like a 70 percent non-payment of
maintenance orders. In economic terms, she has very little accumulated wealth, very little job
training, or expertise, or seniority to show for her years of investment of her labour in the marriage;
while he has his on-going ability to earn his living, his current job status, and any commercial assets
he may have acquired. He may have to forfeit a half to a full interest in his home, and make monthly
spousal and possibly child-maintenance payments. These he too often resents, thinking he isgiving
her something that is rightfully his, forgetting that she has offered him an invisible, unpaid support
system throughout the marriage. She in many, though not in all cases, has fo forgone gone earned
income, contributed her labour, and not built up job security with all its accompanying fringe
senefits and longterm protection.

And that, gentlemen, has been the problem that we've been trying to solve: the problem of
aconomic security and independence. Not for people who are happily married, though our proposals
‘e joint marriagement or full disclosure of financial information, and rights to some share of family
ncome per personal expenditure were intended to strengthen marriages by putting both partnerson
1 firm economic base; but our proposals were for those people who are caught in unhappy and
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disintegrating marriages. We realize family law reform alone can’t solve all the problems. There
remain the problems of poverty, of adequate income for bothhusband and wife,inmarriageand out
the problems of structural inequalities for women in the labour force; the questions of fair taxation —
should the primary unit for taxation purposes be the family, or the individual? Should incom¢
splitting be permitted? Should family allowances become high enough to recognize the actual cos
of the work involved in caring for a child, as well as the actual out-of-pocket expenses; and shoulc
there be free universal day-care and luncheon-aftei-four programs, sothatfathers and mothers bott
have a real choice to work full-time in the labour force?

We also realize that federal family law reforms will be required as well. But these changeswill no
come all at once. Someone has to start the ball rolling, and then let the other jurisdictions sort out the
complications, or follow suit with their reforms. We're not denying there may be complications. Wha
we are expecting is help in dealing with-the complications, not delaying tactics to avoid dealing witt
the initial problem: how to give both men and women equitable economic rights in marriage. It'sbeer
said that the family law reforms are cumbersome, and that a simpler, more flexible method would b
to move to full judicial discretion with a simple amendment of a presumption of equal contribution by
each spouse to the marriage. | think that was Mr. Houston'’s proposal.

If there were any evidence that the judges understood the problem of unpaid labour in thehome
foregone income, lack of job training experience and seniority, or the fact that a spouse at homs
provides an invisible unpaid support system to the spouse who builds up the farm, the business, tht
professional practice, the investments, whatever, then full judicial discussion might provide the bes
answers. But what does the review of past judgments reveal? What is the pattern of legal judgment’
The Murdoch case dramatized a problem with the law that the non-monetary contributions to thi
spouse both in the house and on the farm did not entitle her to more than a minimal maintenanc:
award. Many years later, many legal opinions later, Mrs. Murdoch did secure a remedy through the
courts. But who would agree that justice forwomen should depend to thatextenton a chance choic:
of strategy by an individual lawyer, or on a lenghty and costly series of appeals through the variou
levels of the court? As stated before, the Murdoch case dramatized a problem, butitwasnotthe onl'
example of the problems.

The Royal Commission Report on the Status of Women identified the problem of economi
dependency status for women in marriage, and of the discrimination againstwomenin the economi
settlement following mariiage breakdown. A careful survey of both economic settlements madeb
judges, and of the opinions voiced by judges, reveals the true nature of the problem, Murdoch aside
The problem, remember, arises not for those spouses who are happily married, or for the spouse
who separate and voluntarily arrive at an amicable settlement; the problem arises for those spouse
who can’t agree. They are the ones who must resort to the courts and depend on the principle
enshrined by statute and precedence. What are the principles currently applied? To the best of m
ability, | have reviewed the reported cases, tried to deduce the patterns and the assumption
underlying them, and tested these hunches on lawyer friends directly engaged in the practice ¢
family law to see if they matched with their experience. To date, | have found no one who rejects m
analysis.

What | have discovered, gentlemen, is that commercial assets are rarely if ever considered a
sharable; family assets — the house, the car, the cottage, the furnishings — are seen as sharabilt
sometimes equally, very occasionally given in toto to the wife if there are children. Maintenanc
payments to keep the spouse and children are on a ratio of four or five to one as between th
husband’s salary and the wife’s and children’s share. Maintenance payments are for indefinii
periods, but they’re rarely fully collectable. Theydepend on fault and punishment principles, rathe
than on economic rights and responsibilities because of the time, effort and ability invested in bot
paid and unpaid work.

In reviewing actual comments by judges, | found a general acknowledgement (1), that financi:
contribution alone is considered as giving entitlementto ownership of family assetsotherthan dowr
rights; (2). that commercial assets are never considered as sharable; (3), that the man’s tradition:;
role as breadwinner is better understood in its economic aspect than is the woman'’s traditional rol
as homemaker and child-carer, and is given priority whenever economic decisions are made by th
courts; (4), that maintenance allocations for both children and the female spouse are rarely muc
above the welfare level, even the most generous awards reflect a ratio of man’s salary to woman’s «
four or five to one.

In time perhaps, judicial discretion will be a realistic procedure. The time, | submit, is not ye
Gentlemen, | can cometo no other conclusion thanto endorse once again the principles enshrined
the current family law package, and to ask that if that legislation can be tightened up in its deta
without sacrificing any of its essential aspects, please do so, preferably without delayir
implementation, but failing that, at the spring session of the Ieglslature

What | urge all of you to avoid doing is using objection to detail to further block or delay tt
passage of this legislation. The problems the laws were designed to solve are real problems — the
affect many women in their society, at a time when they are most vulnerable and least able to he
themselves, when their marriage is broken down. No law is perfect when it’s first passed. Comple
laws are going to have more imperfections but they can be worked through in case laws in the cour
and through later amendment in the legislature. Individual couples under the new proposed laws ¢
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rave the remedy of opting out in a made-to-measure marriage contract. Of course there are going to
>e problems with estates, with taxation, with businesses and partnerships, with federal laws. Those
~ho now have a monopoly on money and power will have to be willing to share some of whatthey've
jot with their spouses. There are problems but they can be worked through if there’s a will to do so, if
‘he problems that we're trying to solve are understood and seen as significant. But if that will is
nissing, any slight difficulty orambiguity will be seen as justification for inaction or delay. | hope that
all the experts to be consulted — lawyers, accountants, businessmen, whatever — will be charged
vith adopting a positive problem-solving approach within the five to six months’ time frame to this
egislation, and not encouraged to dream up more and more exotic, far-out reasons why no changes
should be made. You are not asked to legislate that people get along amicably, you'rebeing askedto
;ef? that one group of persons are not permitted to exploit another economically, and that’s a very
Jdifferent matter.

MR. CHAIAN: Thank you, Ms. Smith. Mr. Pawley.

MR. PAWLEY: | was wondering, as youreviewedthosecases from your reading of them, whether if
n the law as was changed toread: “equal sharing of family assets with judicial discretion insofar as
‘'he commercial assets were concerned,” if in view of the findings from your reading of those cases,
~vhether or not that in fact would worsen the existing situation by implementing measures along
‘hose lines.

MS. SMITH: Well, | can’t see it worsening the situation, because in fairness to the judges now, |
juess they're implementing the law as it is, and there’s nothing that directs them to consider
sommercial assets. If they had the option of considering commercial assets, they would. | trulydon’t
<now, because | can see the problem that most men have — and the judges are almost all male — is
hatthey can’tsee how work which they have done putting intheirown energy, theirowntime, using
‘heir own experience — that’s the work for which they get paid, and it seems very difficult for them to
hink that someone who isn’t doing that work has a right to that value. So they feel that the
sommercial assets are somehow theirs, and on a commonsense level, | understand that; but the
roblem is, what about the woman who'’s part of that system, she’s working at home, also putting in
ime, energy, and ability, and not getting any economic return. It stretches commonsense, and that’s
vhat we’re asking the judges to do. | can’t see, unless the judges were given an intensive awareness
ype training, that they would necessarily improve, so | really wouldn’t want to see that kind of
solution.

MR. CHAIRMAN: Mr. Parasiuk.

MR. PARASIUK: You indicated in your brief that you had discussed certain matters with lawyer
riends, and you indicated that commercial assets by these people weren’t considered sharable. Did
hey give any reasons for that? MS. SMITH: No they don’'t. And when pushed a little they get very
jefensive. | like my lawyer friends, I'm a lay bencher in the law society, so I've spentquite a lotof time
n the last couple of years trying to understand their problems and their frame of reference, and so
've spent a fair amount oftimetrying to presentto them my problems and concern about family law. |
ind in general that their training doesn’t really encourage them to go below the assumptions of the
aw. They’re used to working within a certain legal framework, taking an individual caseand applying
he existing law to that case, and | don't find they tend to be the sort of people who stand back from
he law and say: “How can it be improved. Are the underlying assumptions the best there are?” | find
hatthey are uncomfortable with the . . . like when we try to talk the basic assumptions of economic
lependency. That isn't the way they’re used to looking at it. Nor are they used to examining
udgments in any kind of patterned way. They don’t analyze the general drift of decisions. They tend
o look at individual decisions and the peculiarities of one case. So | have found that they had great
lifficulty understanding what we’re about, and of course the new family law will require that they
garn quite a few new tricks, to digest new legislation and use it effectively for their clients is a
‘hallenge to them, and | know that’s a difficulty.

VIR. PARASIUK: So they don’t recognize the family as a unit with respectto commercial activity, or
MS. SMITH: No, | think they're so used to looking after women who are in difficulty in a marital
ituation, that they don’t stand back and say, “Isthere a better way to doit?” | think they are caught in
he old framework.

VR.PARASIUK: They wouldn’t consider that a wife contributes equally to the developments, say,
f farm assets over a period of time?

AS.SMITH: Well they might say they do, but when it comes to the money aspect, they don’t apply

1at principle. At least | have a found a couple willing to move that far, but by and large, I've found
reat reluctance, and of course the legal practice — their own professional practice, and how they
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would divvy that up— it hits them very personally, and they can see problems, difficulties, whatever. |
really find that they have no more awareness of the kind of problems that we women are talking about
than other members of society, and in some cases they have less because their thinking is sc
structured in the framework of the current law.

MR. PARASIUK: | probably should have asked this question to one of the others, possibly Ms
Steinbart, when she presented her brief, but what would happen if a farmer purchases the farm frorr
his father-in-law at quite a low price and then goes through a divorce with his wife. Would he be
entitled to that land?

MS. SMITH: Well, under the . . .
MR. PARASIUK: Under the old law.

MS. SMITH: Yes, | think that was an issue in the Murdoch case. There had been money that came

from the mother-in-law, actually the wife’s mother, to the man, but because it was a money
transaction and with the man, the wife was not seen to have any claim on that. So, it’s been basec
strictly on how the money was transferred, that's my understanding.

MR.PARASIUK: Onefinal point. Withrespecttosplitting up of commercial assets, | gather that thi
only applies to the increased value of commercial assets during the lifetime of the marriage.

MS. SMITH: Yes, it wouldn’t apply to ongoing build-up of commercial assets after the separation

MR. PARASIUK: What existed before the marriage. Does it apply to what existed before the
marriage?

MS. SMITH: No, it's only tothe asset increase for the duration of the marriage. They were definitely
looking at a chunk out of aperson’slife— a time period during which they have the right to share witt
the spouse they live with, and then if they separate! that obligation ceases, although the payment o
the shared asset might occur over time, so as not to jeopardize the legal practice, or the smal
busingss, or whatever, from being productive. It's not afree meal ticket for a lifesituation,as perhap:
it used to be.

MR. CHAIRMAN: Mr. Corrin.

MR. CORRIN: Ms. Smith, with all this talk about lawyers being structured in theirthinkingand, yot
know, | am a lawyer and I'm becoming concerned because there’s so many assumptions here -
strata upon strata of assumptions — there are assumptions about lawyers, and there are assumption:
that this law penalizes men. That seems to be taken almost as gospel by all the people who havi
addressed us this afternoon. Excuse me, that seems to be taken as gospel by some of the people it
their responses to questions, or submissions made here this afternoon.

I'm wondering, Mrs. Smith, are you aware, structured thinking aside and assumptions abou
lawyers aside, are you aware that there are benefits conferred upon men by this, benefits that aren’
necessarily implied in your submission. | was thinking, for instance, about tax benefits. | was thinking
about happy marital situations, situations where there was no acrimony or breakdown, situation:
where for instance because of deemed joint ownership there was going to be entitlement to incom:
splitting. For instance, I'm wondering about the situation where spouses may have acquired :
number of homes, each of them in succession being marital homes over the years, and maintaine:
them for rental purposes, and I'm wondering whether or not there might not be an entitlement as.
result of the deeming provisions of this act to income split on this basis. And if that’s the case, I'n
submitting that first of all, lawyers perhaps aren’t necessarily height bound and bound onlyby thei
former experience, and | would also suggest thatthis law doesn’t unnecessarily penalize men. [t ma
actually confer a benefit on both men and women, and | say that because when you made you
submission, you indicated you had some reservations about the possibility of income splitting. I'n
wondering if you could address that question.

MS.SMITH: |agreethatthereareas many potential advantages formen asforwomen.Thereason
took the direction 1 did in my presentation is that the impetus for change in the law came over a perio:
of ten years from women who perceived the main problem to be where women had a deficiency ¢
economic right. Now, there have always been some cases where both men and women earned, o
perhaps where the wife earned more, and maybe the m8n benefited in the past, | don’t know. But t:
take the law as it now exists and apply it to current social patterns where there are often twoincome
in a family, and under the new law, if the woman earned the higher income, the man would certainl
gain. Whichever one earned an income, if they were entitled to income split, that would mean the
they could from a $25,000 income, they could both put in a $12,500 income tax return, and the tot:
tax would probably be less. | don't know if the federal government tax department has clearly state
how it would treat that. Manitoba is the first province in Canada to have gone as far in the marit:
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property laws, and so | presume it would be afirst take for the federal income tax department. ButI’'m
pretty sure that either before the income tax forms are made out, say thelawdid go into effectaswas
planned, before the date ofincometax return, either the federal governmentwould sort out whether it
was going to permit income splitting in Manitoba, or it would not clarify the situation, in which some
people would income splitand some wouldn't, and then the federal government would be left with the
problem of sorting that out. | think they would then react to that problem, and make up their minds. |
frankly would favour income splitting because | think probably that’s the fairest way to measure the
actual, how should | say it, to produce the most equitable system. It would representreality the most
clearly. It would show what package of money is available for how many people, and thenthe tax rate
wvould be based on what is left. So a very high incomed single person under progressive taxation
systemwould and should pay a high level of tax. The same income to cover the needs of afamily there
would in effect be a much greater deduction, recognizing the actual higher cost of running that
family. | guess | really would favour the income tax splitting. | raised it only as a legalistic pointthat’s

aeertl) raisted — how would lawyers advise people because they wouldn’t know whether to say, “Doit,”
Dr 13 onl ‘ll

MR. CORRIN: | know my friends opposite would be very concerned in that because that’s a
stimulus to investment.

MR. CHAIRMAN: Mr. Enns.

MR. ENNS: | have no matter of great importance, Mr. Chairman, except to indicate and ask this
vitness that the representation to date have gone out of their way to express a non-partisan political
nvolvement, indeed to express a distinct disassociation from the politics of a particular party,
iamely the NDP. | would take it that you, Ms. Smith, have no such inhibition about expressing your
yolitical affiliation, and are rather proud of it.

MS. SMITH: Well, on the other hand, | would like tosay, though, that | waspartof awomen’s group
studying these kinds of problems before | joined the NDP, and my choice as NDP, | think, was
»ecause | thought their understanding of equal rights between different groups of people in this
society seemed to hold out the most promise of improvement for women.

MR. PAWLEY: There’s a message in that.

MR. CHAIRMAN: Mr. Parasiuk.

MR. PARASIUK: With respect to non-partisanship, are you aware of the lawyer Ken Houston
aving any political affiliations at all?

MS. SMITH: | justinfer, | haven’t seen him carrying a card. Actually, he’'sevenvery hardtogethold
)f these days.

MR. PARASIUK: Hopefully he will come here and we can ask him directly.

MR. CHAIRMAN: Thank you for your presentation, Ms. Smith. The hour is now is 5:25. Mrs.
ioodwin, you are next, would you prefer to come at 8:00 o’clock? Would that be okay, when the
;ommittee sits in the evening?

MRS. GOODWIN: Well, if you would prefer.

WR. CHAIRMAN: Rather than you make a five-minute presentation now, and then youwouldn’tbe
inished maybe. You will be the first one at 8:00, if that's okay.

VIR. CORRIN: Mrs. Goodwin says her submissions is very brief.

VIR. CHAIRMAN: Oh. Okay, let’s hear it then.

VIRS. GOODWIN: | think | would prefer to come back later.

VIR. CHAIRMAN: Fine. There’'s another committee person who wants to speak. .
A MEMBER: May | ask who speaks after Mrs. Goodwin.

WR. CHAIRMAN: Bernice Sisler.

A MEMBER: Thank you. That's what | wanted to hear.

AR. CHAIRMAN: Committee rise.
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