
Legislative Assembly of Manitoba 

HEARINGS OF THE STANDING COMMITTEE 

ON 

LAW AMMENDMENTS 

Chairman 

Mr. J. Wally McKenzie 

Constituency of Roblin 

Monday, December 12, 1977, 10:00 a.m. 

Printed by P.N. Crosbie -Queen's Printer for the Province of Manitoba 



Law Amendments 
Monday, December 12, 1977 

Time: 10:50 a.m. 

CHAIRMAN: Mr. J. Wally McKenzie. 

MR. CHAIRMAN: I ' l l  cal l Sharron G ranove. l call M rs. Pearl Cyncora. l call Ell en Krueger. l call Ruth 
Pear. I call Ralph Kyritz. I call Ann Jackson. 

MRS. ANN JACKSON: M r. Chai rman and members of the comm ittee, can you hear me? I don't 
know whether these m icrophones are adjusted for me. 

A MEMBER: Push it down. 

MRS. JACKSON: I agree with people who made submission formerly, that is, I sat here on Saturday 
:md listened to some of the submissions, and my organ ization, which is the Winn ipeg chapter, 
:::ongress of Canadian Woman, and its affi l iates, the women's branches of the Association of U n ited 
Jkrainian Canadians, the Federation of Russian Canad ians, and the U n ited Jewish People's Order, 
'e lt that we were g iven too short notice. In fact, we j ust found out Friday that we would be able to make 
mother submission to this committee. Therefore, we had no alternative but to read the previous brief, 
>r part of the previous brief which we submitted to the former committee, partly because we feel that 
t's sti l l  relevant, it's st i l l  our position, and because there are many new faces and I 'm sure that some of 
rou have not heard this brief before. 

I 'd l i ke to point out that our organization is part of a world-wide organ ization - the Women's 
nternational Democratic Federation -with 1 21 member organ izations in  1 06 countries. The WIDF 
tolds consultative status B at the U n ited Nations, which covers non-governmental organizations, 
tnd as such participates in the work of the UN Commission on the Status of Women which resulted in  
he Un iversal Declaration of  H uman Rights, the  Declaration of  the R ights of  the Child,  and the 
>eclaration on the Elim ination of Discrimination against Women. lt was upon the suggestion of the 
III DF, backed by other non-governmental organizations, that the U n ited Nations decided to declare 
975 I nternational Women's Year, which marks the beg inn ing of a decade for women as adopted by 
1e General Assembly of the U n ited Nations. I might point out that we are now going i nto the th i rd 
ear of the Decade for Women. Our parent organization has made submissions to the U n ited N ations 
:ommission on the Status of Women, recommending democratic laws of marriage, equality in  case 
f d ivorce and inheritance, equality in the right of ownersh ip ,  equality in the right to work and equal 
ay for work of equal value, equal rights and responsibilities in matters concern ing their chi ldren, 
radication of al l  those trad itional customs and prejudices which in  some countries p=event women 
om obtain ing emancipation and thei r full status. I bring this out to point out that this q uestion is not 
1erely a local or provincial matter. l t  is a worldwide movement on the part of women to gain equal 
ghts in marriage. One of the purposes of our organ i zation is to advance the stabi l ity and wel l -being 
f the fam i ly, which we consider to be the foundation of society. We welcome, therefore, the 
�tabl ishment of the Law Reform Commission, and we believe its report to be a b ig step forward in 
te right d i rection. We endorse the recommendations of the Action Coal ition on Fami ly Law i n  
' inciple, a s  outl ined in  their presentation, and in  add ition w e  would like to draw attention t o  some 
·eas which are of special concern to us. 

The twentieth century has seen a period of accelerated change and technolog ical advance which 
>roots fami ly to fol low industry. l t  has also seen changing modes of l iv ing, from farm and reserves to 
·ban centres, as well as a transition from the support of the extended fam i ly unit to the isolation of 
e nuclear family. We must see to it that fami ly law changes to meet the needs deriving from these 
1anged condit ions, affect the marital chi ld-raising environment. 

Whi le we bel ieve that the report of the Commission is excellent in many ways in deal ing with 
arital separation, it fal ls short of deal ing with existing marriages. Fami ly law in our t ime must 
1ttress the fami ly m i l ieu, bolstering the harmony between h usband and wife, and el iminating the 
equal ities which create friction and hosti l ity. This purpose can best be served by provision for full 
1d immediate community of property during marriage. I f  we concern ourselves only with the 
�solution of marriage, it becomes a case of locking the barn door after the horse has been stolen. 
1e non-earn ing spouse, in  the vast majority of cases the woman, should not have to wait for 
:miage breakdown to establ ish her right to a fair share of the property accumulated d uring the 
miage. l t  would appear to us that"if sharing takes place only on marriage break up," to reiterate an 
in ion expressed at the previous publ ic hearings on fami ly law, "the econom ically weaker spouse 
s a stronger incentive to force such a break up." Marriage can only be strengthened if the non
rning spouse is not put in  the humi l iating position,  as many now are, of having to ask the earn ing 
ouse for money. To remedy the situation would be a positive step in  creating and maintaining 
rmony in  the home, with the resultant good mental health of a l l  i ts members. 
We believe that young people should be prepared for a good sharing fami ly  l ife. This could be 
ained through h igh school education and pre-marital counselling by wel l -trained, competent 
rsonnel , as wel l  as the salutary effect of a happy home envi ronment. At present, people go to 
trriage counsellors only when there is danger of breakdown, or when the marriage has already 
>ken down.  We recommend that a pamphlet explain ing the new fami ly law be issued with each 
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I n  the section deal ing with maintenance and necessity for tra in ing or re-tra in ing ski l ls of the non
earning spouse on separation or divorce in order to become self-supporting in  the shortest possible 
time, we must point out that in most cases this would be impossible without adequate ch i ld care 
faci l it ies. We propose that the government make a strenuous effort to increase the number of such 
faci l it ies. This applies to after-school and l unch hour supervision, as wel l ,  which at present are far 
from adequate. 

Regarding the opting out clause, we bel ieve i t  tends to negate the whole i dea of partnersh ip  in  
marriage. We feel that opting out  must be a dual agreement on the part of  both partners, not just one. 
Furthermore, before opt ing out, the partners should be counselled fully about the impl ications of this 
step, and it should not be undertaken too early in the marriage. Should there not also be a provision 
for the pair to opt in again if they change their minds? 

In attempting to reform our outdated family law, we m ight well be gu ided, as suggested by the 
Berger Commission in its sixth report dated March the 9th ,  1 975, by the following concepts: 

( 1 )  all persons should be equal under law; (2) marriage is a partnership of shared responsib i l ities; 
(3) the roles of economic  provider and homemaker are of equal value to the relationship; (4) married 
women are equally competent. 

Equality in marriage is i ncluded in the World Plan of Action adopted by the I nternational Womens' 
Year Conference held in Mexico, at which the Canadian government was represented. See Items ( i )  
and ( j )  in the extracts from the World Plan of  Action,  attached here too. We therefore appeal to the 
Committee to recommend legislation which wi l l  enable women to achieve ful l  equal ity as human 
beings and as citizens, without further delay. If anyone wants a copy of this, I 'm sorry I don't have 
many, but it's in Hansard for November the 23rd, 1 976. -( I nterjection)- I 'm not through yet. 

MR. CHAIRMAN: Oh, I'm sorry. 

MRS. JACKSON: When we found out what was happen ing to the leg islation which was passed by  
the previous government, which we approved although it didn't achieve a l l  the aims that we were after 
- we were very p leased, but then when we found out what happened, we wrote the following letter to 
the Premier, and I wou ld l ike to read it in case some of you have perhaps mislaid it: "Premier Sterl ing 
R. Lyon, Leg islative Bu i lding, Winn ipeg. Dear S i r: We are writing to you in  connection with the 
Man itoba government's intention to repeal and review the recently proclaimed leg islation embodiec 
in the Fami ly Maintenance and Marital Property Acts. Almost 1 1  years ago, after decades o• 
stalemate in  which women struggled along u nder the outmoded 

' concepts of V ictorian leg islat ion, the federal government establ ished the Royal Commission or 
the Status of Women , with a v iew to "ensure for women equal opportunit ies with men in all aspects o 
Canadian society." Four  years later, this Commission made many recommendations relating t< 
women's marital status, and particularly with property rights and maintenance - Chapter 4, Womer 
and the Law, pages 225-290. These recommendations were further studied by the Man itoba Lav 
Reform Commission and, after three years of study and hearing representations from individuals an< 
organizations, from various levels of society, the two laws in question were largely based on it: 
report. We submit that after 1 8  years of study and discussion, the time has come to implemen 
legislation and to see how it meets the need. In our opinion,  there is no point in delayin !  
implementation of  th is  leg islation an d adding $60,000 i n  expenses for three lawyers to review thes• 
laws at this time. Such an expenditure hardly fits i nto the government's announced program of fisca 
restraint. Nor does the appointment of a dissenting male lawyer, who obviously does not agree witl 
the family law section of the M an itoba Bar Association, ensure that the recommendations of th 
ReV iew Committee wou ld  meet with g reater approval or to be more appropriate to the needs of th 
problem. We believe that time and experience in the functioning of the Acts as originally proclaime 
wi l l  reveal the changes that may be requ i red in the future, and that for the present the majori ty c 
women wi l l  be prepared to accept the judgment of the courts i n  any disputes that may result. 

I wou ld  just l ike to give you a couple of quotations, and one of the previous submissions, that i s t  
the previous Law Amendments Committee, o n e  which I thought really made a good point. lt  was, 
th ink,  submitted by Bern ice Sisler. She said, "Why do we need change in fami ly law? Laws reflect th 
attitudes of an era in which they were formulated. Current laws govern ing women and fami l  
relationsh ips are based o n  the common law of feudal England. l t  i s  evident that the attitudes the 
reflect are out of date and that change is long overdue." Further, she said "today society no longE 
regards wives as the property of husbands. lt is unreal ist ic to bring expectations of a different time 1 
bear on the present real ity." 

In 1 968, Senator Muriel McQueen Ferguson made the following remarks in her speech to t� 
Senate in the support of B i l l  C1 87, and Act respecting divorce: "One reason why I would  l i ke to ha1 
one law throughout Canada to govern the division of marital property on divorce is that in this Hum a 
Rights Year, I trust that Canada wi l l  sign and ratify the international covenants on human rights. Or 
of the these is the International Covenant on Civi l  and Pol it ical R ights which requ i re state that ratify 
to ensure ' 'equality of rights and responsib i l ity of spouses as to marriage, during marriage and i 
dissolution." '  

Saturday happened to be H u man R ights Day, and I wou ld l i ke the members here to bear that 
mind. Let us assure that ful l  human rights for Man itoba fami l ies wi l l  be attained by ensuring them th 
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these two progressive Acts are not repealed. Thank you. 

MR. CHAIRMAN: Thank you. Questions for M iss Jackson? M r. Mercier. 

MR. MERCIER: Where did you get your figure of $60,000? 

MRS. JACKSON: I can't answer that, I 'm afraid. 

MR. CHAIRMAN: Is  there any more . . .  M r. Evans. 

MR. EVANS: Just a matter of clarification ,  M r. Chai rman. I didn't hear entirely the organizations i n  
Man itoba that the delegate represented. I understand the connection internationally, b u t  . . .  

MRS. JACKSON: Well ,  our affiliated members to our organization, in Winn ipeg that is, are the 
women's branches - or I wou ld say, in Man itoba - the women's branches of the Association of 
Un i ted Ukrainian Canadians, the Federation of R ussian Canadians, and the Un i ted Jewish People,s 
Order. I 'd like to point out that these represent about 300 women, mainly in the working class area. 

MR. EVANS: Another q uestion, as a matter of information.  The position you've taken is qu i te 
s imilar to that taken by most representation of various women's groups. So there seems to be a fai r  
amount o f  consensus on the part of women who are concerned about th is matter. Has your 
organization or you r aff i l iated organ izations, has there been extensive discussion on th is question, 
you know, among the membership. 

MRS. JACKSON: Yes, I would say that. 

MR. EVANS: Well , what period of time has there been th is discussion? 

MRS. JACKSON: Well, we discussed it fairly thoroughly for, well, the last year, s ince we were 
preparing our last submission,  which is a year ago. 

MR. EVANS: So, what I wou ld  i nfer then is that the point of view that you're expressing on behalf of 
these organizations, you r organization, is a point of view that very clearly represents a consensus 
that does exist among most women who are at all alive to th is  particular question.  

MRS. JACKSON: Oh, I wou ld say that, yes. 

MR. EVANS: Thank you. 

MR. CHAIRMAN: Any more questions? Thank you. Thank you, Madam Jackson. 

MRS. JACKSON: Thank you. 

MR. CHAIRMAN: I cal l  Terri G ray. I call Rosemary Turner. I call 

IllS. ROSEMARY TURNER: Sorry, I gave the main copy to the clerk, so I 've got the f l imsy. This is a 
ery brief brief. I only heard last night that I wou ld have an opportun i ty to appear, so I typed it th is 
norning. I may say I concur with m uch that was said by the previous speaker. I 'm here i n  my capacity 
1S Chairman of Human Rights for the Un i ted Nations Association in Canada. i t's national ly. 

M r. Chairman, I do not regard this as a poli tical matter, but a matter of human rights, equal ity of 
1en and women before the law in fact as wel l as in word. Hence, I speak in my official capacity, rather 
1an as a private ci tizen. Some years ago, I was fortunate enough to be the only visitor at a session of 
1e Senate Committee on Divorce, as guest of Muriel M cQueen Ferguson, later to become S peakerof 
1e Senate. The main concern that day was with regard to the diff icu l ty of col lecting fami ly 
1aintenance in cases where the husband had moved to another province and the wife cou ld not 
fford to move to the same province to gain its support in  enforcing the payments. I mention th is to 
how that we do not come idly to this hearing .  M uch thought has been g iven to these matters over the 
ears. I regret the waste of time and energy, to say nothing of the unnecessary expense entai led by 
slaying the implementation of the new fami ly law. What is to be gained by further hearings after two 
111 years of public hearings which preceded the drafting of the three Acts involved. 

Excuses have been g iven about the wording of the Acts. Minor difficu lties occur in most 
gislation and none of us are adverse to having some amendments made from time to time as need 
·ises. 

Excuses have been g iven about confusion over taxation involving the federal government. 
pparently the latter does not feel that there would have been any great problem. 

Protestations have been made that the intent of the Act will not be changed. I hope these are 
ncere. The choice of the committee mem ber who came out publ icly against the new fam ily law 
ould tend to make one doubt the sincerity. Man itoba led in al lowing women to vote. Other 
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provinces, and indeed other countries, look to us with envy j ust as they did in relation to the newly 
proclaimed family law in which Manitoba also showed leadership. 

I 've been involved personally with the Manitoba government since 1 971 when I requested its 
consideration of the UN covenants on economic, social and cultural rights and those on civ i l  and 
polit ical rights. Man itoba agai n  led the way in ratifying these though it was several years before the 
other provinces had all acceded and the Canadian government was able to sign last year at the U N. it 
would be very disappointing to see the fami ly law delayed. i t  was disappoi nting too to read on the 
1 0th of December, Haman Rig hts Day, that this retrogressive step looked as if it would become a 
reality. People all over Canada are watch ing Manitoba's actions with concern and hope. Thank you. 

MR. CHAIRMAN: Thank you. Questions of the witness. M r. Pawley. 

MR. PAWLEY: M rs. Turner, are you speaking on behalf of the U nited Nations organization? Are 
you fami l iar whether or not many other j urisdictions have legislation wh ich is sim i lar to that which 
was i ntended by the previous government, had been introduced. 

MRS. TURNER: Not as yet, I th ink that some of them are in the works but I th ink that Manitoba was 
far ahead. 

MR. PAWLEY: Do you know of any countries that had legislation qu ite sim i lar to that wh ich was 
passed in the last session of the legislature? . .  

MRS. TURNER: Not as  yet that I know of. I don't speak as an authority on this. 

MR. PAWLEY: Thank you. 

MR. CHAIRMAN: Questions for M rs. Turner? Mr. Evans. 

MR. EVANS: M r. Chairman, j ust a brief question. To what extent is this-1 know your organization 
is concerned very much with human rights in all their complexities and the range of problems 
involved in seeing that h uman rights are exercised - to what extent has your organization discussed 
this area of human rights, that is, extending of human rights to women? 

MRS. TURNER: Well as you know not long ago we had I nternational Women's Year, it's now being 
proclaimed as a decade. They felt that it was obviously necessary to keep the momentum going. You 
can't just have a year and then stop dead. A lot of things were put entra in as the previous speaker 
mentioned and I think that our organization did a considerable amount of study leading up tc 
International Women's Year and has done subsequently. 

MR. EVANS: Is  your organ ization,  is this the Winn ipeg organi zation or is this the Manitoba Branch� 

MRS. TURNER: No, I'm speaking for both national and the Winn ipeg organizations. 

MR. EVANS: Both for the national U n ited Nations Organ ization in Canada and the Winnipe� 
Branch. 

MRS. TURNER: Yes. 

MR. EVANS: I see. 

MRS. TURNER: I checked with our president locally this morning to see if she had any objection: 
to anything I said as going from the Winn ipeg Branch and she did not. They concurre< 
wholeheartedly. 

MR. EVANS: Yes, I see, thank you . So you general ly would endorse the position that's taken by th1 
coal ition on fami ly law. 

MRS. TURNER: Yes I certainly would. We are one of the organ izations that supports this coalitio1 
and I rather resented the premiers impl ication that this was all a polit ical front the other da: when w 
came to the leg islature. 

MR. EVANS: Your  organization is in no way connected with a polit ical party? 

MRS. TURNER: No. We deal with everybody from M rs. Jackson, here, many of whose member 
may be way out left unionists right through to the conservative. -(I nterjection)- Any othe 
questions? 
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mr. EVANS: So your view is, very briefly put, that th is b i ll that's before us should not be passed . 
That the legislature should turn down this b i l l  and allow the family law that was put into place - that 
was put on the statute books earlier this year- al low it to stand and be g iven a chance. 

MRS. TURNER: To go forward as proclaimed, right. 

MR. CHAIRMAN: M r. Jenk ins. 

MR. JENKINS: Thank you, M r. Chairman, th rough you to M rs. Turner. Are you aware that the 
family maintenance section of the package of fami ly law has a lready been in  operation for nearly a 
month? 

MRS. TURNER: Yes sir. 

MR. JENKINS: Have you done any mon itoring of that in your  organization , how well it is working? 

MRS. TURNER: I got the impression that most lawyers were holding off unt i l  they could see 
whether this curfuffle would be over with because they d idn't want to get things half in and then have 
them rescinded. 

MR. JENKINS: Wel l ,  we had lawyers here Saturday who have had cases under this section of the 
package of the fami ly law leg islation and they stated that it is work ing qu ite well for your information. 

MRS. TURNER: Thank you very much. I might just mention, although I see the Bar Association 
c:ame out against our case, the women's lawyers are not with them on this. I th i nk there is again a 
�uestion of people not yet understand ing what's i nvolved. They don't seem to see the issues. They're 
st i l l  being a little chauvin ist ic. 

MR. JENKINS: Well, M rs. Turner, for your information,  we had members of the Man itoba Bar 
!\ssociation here Saturday and the letter that you saw in the newspaper from one M r. Mercury was 
1ot one that was passed by the Man itoba Bar Association. lt seems to be a personal opinion. 

MRS. TURNER: Thank you . 

MR. CHAIRMAN: Are there any more questions of M rs .  Turner? Thank you for your presentation 
llrs. Turner. 

MRS. TURNER: Thank you, M r. Chairman. 

MR. CHAie. AN: I cal l  R uth Brown 

VIS. BROWNE: Good morning and thank you for the opportunity to appear before your committee. 
m sorry that I d id not have enough time to have a brief prepared so that you a l l  might have a copy. l t  
>my position that B i l l  No. 5 should not be passed. If  it is we wi l l  return to the confusion and the lack of 
JStice i nherent in  the old laws deal ing with family maintenance and marital property. 

Concern ing The Fami ly Maintenance Act, it has been in operation for a month. Orders are being 
1ade under it. lt is work ing.  I have heard no complaint from the judiciary and I have heard no 
omplaint from a lawyer who has used . I 'm not saying that there aie none, I haven't heard them. I have 
eard from several lawyers that The Fami ly Maintenance Act works and works wel l .  Why then return 
s to The Wives' and Chi ldren's Maintenance Act? A return to this law means that we regress to the 
dversary system in the pursuit of maintenance. And who is maintenance for? l t  is mainly for children 
nd the person who is caring for the ch i ldren. The damage done by the forced assignation of fau l t  is 
evastating to the parents and more especial ly to the children .  lt has long been my contention that 
1e adversary system brings out the worst in people who find themselves in the situation of marriage 
reakdown.  The fault  principle leads to the possib i l ity of a woman l iving off the fruits of vengeance 
•r the rest of her l ife or to the man skipping out on the support of h is fami ly. Neither of these 
tuations are beneficial to any of the people involved. Why not then encourage the principle of 
!eking independence. Assign the maintenance accord i ng to the needs of those i nvolved and 
�card ing to their financial situations. These principles were spelled out in The Family Maintenance 
:::t . We must not return to the out-dated "me Tarzan, you Jane" concept ofT he Wives' and Chi ldren's 
aintenance Act under wh i ch the wife owed services i n  the home and in the bed and the husband 
r,ed support. M utual responsib i l ity for each other and for the ch i ldren wi l l  lead to a just 
msideration of a very d ifficult situation. 

Concerning The Marital Property Act, delay of implementation of the principles outl ined in  this 
11 wou ld indeed be a retrogressive step for Manitobans. Manitoba has been in the forefront in 
anting human rights for decades. This particular legislation is right now being used as a model by 
veral other provi nces in Canada, among them Alberta and Nova Scotia. If  we accept the idea that 
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mariiage is an economic partnership as well as a social one everything falls into place. There are 
problems in the Act, there are problems in every Act. They are not i nsurmountable, the Act is  
workable. 

Dealing with M r. Mercier's letter - people I presume, l i ke myself, who had submitted letters to Mr.  
Mercier's office - he outlined what I would imagine to be the Conservatives objection to the bi l ls or 
their  immediate concerns with implementation. 

Our office, I work for the Federal Advisory Council on the Status of Women, our office has been 
assured by Ron Basford's office that The Income Tax Act regu lations concerning capital gains 
penalties will be amended so that these penalties wil l  not be a detriment to the transfer of title under a 
Marital Property Act. The federal cabinet has come out in support of equal rights for women in the 
person of Marc Lalonde and none other than the Honourable Pierre Ell iott Trudeau, so I see that 
there could be no hesitation i n  this kind of implementation being aided by the federal government. 

The plight concern ing creditors having such transfers set aside has been made as an attempt to 
evade responsibil ity in  a credit situation. I don't think that when such a transfer is made according to 
Man itoba provincial statute that such would be the case. However, if th is would be so then we need to 
put in a single l ine in The Marital Property Act stating that such a transfer should not be considered 
an evasion for credit purposes. I don't feel t hat this is an i nsurmountable problem. 

An amendment to implement immediate sharing u pon federal government assurance and action 
concern ing the income tax and capital gains problem would prevent any possible difficulties in the 
income tax area. If we feel that we must not go ahead without the federal government action being 
written out, and I can see some point to that, then we can implement immediate sharing of family 
assets to come into effect upon the federal government stat ng such. And I would hope that Mr. 
Mercier and his department are requesting such assurances from M r. Basford. The princi ple would 
then be embodied in the law of Man itoba without r isk of penalty due to federal law. 

Now there's been a mention made of classification of assets being difficu lt, for instance, pensions 
and l ife insurance. Pensions and life insurance are incomeproducing, to my way of thinking, whether 
the incomes produce now or in the future and income-producing assets are labelled commercial i n  
The Marital Property Act. There's n o  question about i t  as far as t h e  Act i s  written. I f  the Canada 
Pension Plan can split funds I don't see any reason why other i nsurance companies or pension 
companies can-not do l ikewise. M aybe they don't want to, it m ight be hard to do, it m ight cause a 
problem but it can be done. l t  should be done to provide secu rity for the non-earning spouse. In the 
past this non-earn ing n spouse has come out of a broke marriage without a job, often without 
marketable skills, without a pension, without i nsurance, without savings and at the bottom of the pay 
scale if he or she does f ind a job. The abject poverty of women left to care for ch i ldren needs no 
amplification from me. These are the women who m ust be supported by the publ ic purse. Seventy 
eight percent of sole support families are headed by women and 45.5 percent of these famil ies live 
below the poverty level which is defined as having to spend more than 62 percent of your income on 
basic necessities such as food, cloth ing and shelter. We must obtain more just settlement for the 
dependent spouse leavi ng a broken marriage. 

The Marital Property Act would provide that the partners would leave the marriage on a relatively 
equal footing financially. The contribution of work in the home to the accumulation of assets has 
always been underrated. Man itoba's M arital Property Act recognizes this contribution, art iculates it 
in the law for the first time in the western world. This Act should be implemented as proclaimed . As 
for creditors; the Act clearly states that creditors shall be honou red except were where they 
participate in fraud. Liability is between the spouses. I can't see any cause for concern for third party 
l iabi lity. i t's clearly spelled out that where the third party is acting in good interest, in good faith, then 
h is rights are protected. 

In conclusion, the present goverent has stated that they support the principles of equal sharing in  
marriage. We have those principles stated now i n  The Family Maintenance Act and The M arital 
Property Act. Make the obvious amendments now. Let the Acts work in the courts and make further 
amendments as they become apparent through use as is done with any other legislation. Bi l l  . 5 is 
unnecessary. l t  is retrogressive and it will put us back into the confusion and inj ust ice of centuries olc 
common-law which considered women to be possessions, not partners, that women m ust serve a ne  
men must pay. Thank you. 

MR. CHAIRMAN: Thank you. Mr. Doern. 

MR. DOERN: M r. Chairman, to Ms. Browne. Could you again clarify that point, that you ha< 
assurances from the Honourable Ron Basford that there were no income tax problems in regard t< 
this legislation? 

MS. BROWNE: I d idn't say that there were no problems, I said that he has assured us - and 
bel ieve a member of your legislature - that the The I ncome Tax Act wil l  be amended t1 
accommodate marital property laws passed by any province. And I believe that there is in  fact som 
doubt as far as capital gains applying to transfers that take place under The Marital Property Act, a 
to whether or not they would be considered a d isposition. 

MR. DOERN: So, I understand that that would be a national amendment? lt wou ldn't be one jw 
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appl icable to one particu lar province. 

MS. BROWNE: No, it wou ld have to be a national one. 

MR. DOERN: Did you have that assurance verbally or  in  writ ing? 

MS. BROWNE: By telephone. 

MR. DOE RN: By telephone. Do you think that you could obtain a written statement or telegram? 

MS. BROWNE: I 'm trying.  I f  I get it I ' l l  certainly provide it for you. 

MR. DOERN: I th ink that if you could obtain  that today or tomorrow it could affect the outcome of 
th is legislation. 

MS. BROWNE: Well if this cannot be provided, what is wrong with providing for immediate sharing 
upon its passage by the federal government? I real ize that the provincial government cannot force 
the federal government to act although I th ink they wi l l  be under some measure of force if a province 
does pass this k ind of legislation. They' ll have to deal with it. 

MR. DOERN: Well all I'm saying is that i f  you cou ld attem pt to obtain this in writ ing . 

MS. BROWNE: Oh, by all means. 

MR. DOERN: . . .  with in  24 hours it cou ld affect the outcome of the legislation because the 
government has indicated this is a major cause for concern as to why they're introducing this 
legislation. Thank you. 

MR. CHAIRMAN: M r. Chern iack. 

MR. CHERNIACK: Thank you ,  M r. Chairman. Ms. B rowne in  connection with this Basford 
:tssurance, how long ago did you receive it? 

MS. BROWNE: I believe it was the end of - not this past week but the one before that so that's 
!pproximately ten days ago. 

MR. CHERNIACK: Do you know whether or not the Attorney-General has been made aware of 
rour receipt of such assurance? 

MS. BROWNE: I th ink  he has been made aware verbally. 

MR. CHERNIACK: Have you ascertained in any way whether or not the Attorney-General has 
nade an effort to get that assurance? 

IllS. BROWNE: I n  my letter I asked h im if he would obtain such assurance. 

UIR. CHERNIACK: Did he respond? 

IllS. BROWNE: Not directly to that. 

MR. CHERNIACK: Have yu you any indication whether M r. Basford's assurance would be 
ccepted by the Attorney-General as being sufficient to withhold? 

I'IS. BROWNE: No I haven't. 

�R. DO ERN: No. Well let's get to M r. Mercier's letter. Is the letter you received a form letter entitled 
�e Fam i ly Law Leg islation"? I have a copy of such a letter and it sets out certa in problems that he 
:>ses to which you directed yourself but he does make the statement - which I wi l l  read, it's a short 
atement- "a spouse may obtain an order of separation under The Fami ly Maintenance Act without 
1y reasons or g rounds and then requ i re the other spouse to join in an accounting and equal ization 
• the commercial assets under The Marital Property Act. " I bel ieve that's a correct statement, a 
meet description of the present law, do you agree with that? 

IS. BROWNE: Yes, I th ink so. 

IR. CHERNIACK: What would you conclude from M r. Mercier's statement in  this regard as to his 
vn belief relating to the no-fault aspect of The Fami ly Maintenance Act? 
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ms. BROWNE: I woul d  conclude that they disagree with the right of a spouse to obtain that 
satisfaction. 

MR. CHERNIACK: That they - you mean the government. 

MS. BROWNE: Yes. 

MR. CHERNIACK: So that this to me and I'd l ike your concurrence, in the letter which he sent, this 
to me is the one i ndication of an intent on their part which is  contrary to one of the basic principles. 

MS. BROWNE: Yes, that's why I spoke at such length on the princip le of fault. I have heard from 
several Conservative spokesmen that they feel some reticence about withdrawing fault as a basis for 
maintenance and for marital p roperty settlements and that's why I mentioned the points that I did 
concern ing fault. 

MR. CHERNIACK: Does that in any way shake your faith in the statements of the government that 
their only intent was to correct certai n  obvious drafti ng errors. 

MS. BROWNE: I f  my faith was really sol id, I don't th ink I would be here at a l l .  

MR. CHERNIACK: Thank you, Ms. Browne. 

MR. CHAIRMAN: M r. Mercier. 

MR. MERCIER: Ms. Browne, you indicate, I th ink  it is generally recogn ized that Mr. Basford is in  
support of amendments to  the I ncome Tax Act which would not, in  order that people who are affected 
by matrimon ial property reform leg islation would not be penal ized tax-wise. Are you aware, however, 
that any amendments to the I ncome Tax Act come under the jurisdiction of the federal M in ister of 
Finance? 

MS. BROWNE: Yes. 

MR. MERCIER: And are you aware that they are presently reviewing the income tax impl ications of 
this k ind of leg islation? 

MS. BROWNE: Yes, I understand that the stu dy has been completed. 

MR. MERCIER: And who informed you of that? 

MS. BROWNE: M r. Bastard's office, h is  executive assistant, whose name I can't recall at the 
moment but I cou ld get it for you if you wanted it. 

MR. CHERNIACK: H ave you got h is phone number too? 

MS. BROWNE: Yes. 

MR. MERCIER: I wou ld say that's contrary to the i nformation that I have received . 

MS. BROWNE: Wel l ,  that's what I 've been told. 

MR. MERCIER: . . . that this rev iew is not expected to be completed for two or three weeks. 

MS. BROWNE: Well ,  it's at least a week since I spoke to h is office and h is executive assistant saic  
that the study had been completed but the publ ic announcement had not been drafted. 

MR. MER Cl ER: Are you aware that in concluding debate on second reading to this b i l l ,  I advisec 
the assembly that I had spoken to M r. Basford - I  don't have the exact date, I th ink it was a week frorr 
today - and he had indicated that, generally, amendments to the Income Tax Act are introducec 
through a Budget Speech which would not happen unti l  the New Year? 

MS. BROWNE: That's why I suggested that perhaps a clause wou ld have to be i nserted i nto our b i l  
because this federal action cou ldn 't be taken in  sufficient t ime to mal<e it workable by January 1 but i 
seems to me a small price to pay for immediate implementation of the b i l l  to put this clause in tha 
immediate sharing wou ld be contingent upon the federal government making the necessary change1 
in their legislation. 

I 
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IIIR. MERCIER: Are you a tax expert you rself, Ms. Browne? 

illS. BROW: No. 

�R. MER Cl ER: So you wou ldn't be aware of whether or not there are any tax impl ications even if 
1ere is just deferred sharing. 

,S. BROWNE: The only tax impl ication that I 'm aware of and that I have done any f inding out about 
; capital gains in the transfer of title to property and my understanding was that it's not really too 
I ear that this would consist of a capital gain situation, this k ind of transfer, but I real ize that it must be 
I ear. 

VIR. MERCIER: Are you aware, Ms. Browne, that I indicated to the assembly that the new 
overnment wi l l  be br inging i n  any amendments we deem su itable to the legislation at the spring 
3ssion of the Leg islature? 

�S. BROWNE: Yes, I heard that. 

�R. MERCIER: T hank you, Ms. Browne. 

�R. CHAIRMAN: M r. Pawley. 

�R. PAWLEY: Ms. Browne, when announcements are made as to intentions to amend the I ncome 
ax Act and then it is fol lowed up by the amendment itself, are the amendments general ly not 
ltroactive to the date of the announcement by the government in q uestion? 

�S. BROWNE: I think this has been done in connection with two or three th ings that I can think of 
1 the federal instance. 

�R. PAWLEY: So you wou ld concur that if an announcement was made, or is on the verge of being 
tade by the federal government that that announcement cou ld effectively date the commencement 
f the tax change that is being sought by the provincial  government of Man itoba. 

illS. BROWNE: Certain ly. 

IIIR. CHAIRMAN: M r. Parasiuk. 

VIR. PARASIUK: Ms. Browne, I just want to c larify this.  Wil l  you be prepared to support the 
Jggestion of M rs. Goodwin of the Provincial Counci l  of Women who does have access to a tax 
Kpert, that what should be done is that this legislation should be deferred only with respect to the 
:>mmunity property aspects and that the rest of the b i l l  should be proceeded with? I think your 
Jggestion is very much simi lar to that. Are you prepared to . . .  

�S. BROWNE: I wou ld prefer my own suggestion in  that the whole thing be implemented and that 
te immediate sharing aspect be contingent u pon the federal government making the necessary 
c;commodation. 

11R. PARASIUK: Right. That is the type of suggestion that she herself was making. Thank you. 

�S. BROWNE: But I wou ld  like the whole Marital Property Act passed as such and then put in this 
der. 

iiiR. CHAIRMAN: M r. Evans. 

IIIR. EVANS: Thank you, M r. Chairman. I wasn't clear on whether M rs. Browne represents the 
�deral advisory office on the Status of Women or whether you work for that office or whether you are 
lpresenting yourself. 

ns. BROWNE: I 'm speaki ng on my own behalf. I work as a researcher for the Federal Advisory 
ounci l  on the Status of Women and I don't th ink I said anything that they would denounce me for. I 
el ieve that most of my positions are those taken by the Federal Advisory Counci l .  

'MEMBER: These days don't b e  sure of a th ing.  

�S. BROWNE: 1 have thei r  def in ition of equ ity i n  marriage here if anyone would l i ke to look at it and 
th ink  that everything I 've said can be substantiated there. 

�R. EVANS: The Federal Advisory Office on the Status of Women, your organ ization is funded by a 
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MS. BROWNE: l t's funded by the federal government. 

MR. EVANS: lt's funded by the federal government. 

MS. BROWNE: Yes, the Secretary of States' office. 

MR. EVANS: I see. 

MS. BROWNE: We are not a government agency though. Win Loewen, I 'm sure most of you know, 
is the fi rst vice-president of the Federal Advisory Counci l .  I was just going to say that our position is 
not controlled by the federal government. Our office is  to criticize federal pol icy and suggest pol icy 
and suggest reform. Win perhaps would l i ke to say a word about that. 

MS. WIN LOEWEN: Wel l ,  I just wanted to assure this assembly that what Ruth has g iven to you has 
the fu l l  blessing of the Federal Advisory Counci l  on the Status of Women. I 'm sorry that l have not had 
the time to appear before you. I was in Ottawa and was storm-stayed there and arrived home to f ind 
that you were in  Law Amendments and I gave R uth permission to go ahead and submit her brief to 
you .  The Federal Advisory Counc i l ,  our mandate is to advise the min ister in  charge of the Status o1 
Women, at the same time inform the publ ic and that is a very large task. We are certainly not restricted 
to criticize any government. We are formed to implement the recommendations of the Royal 
Commission on the Status of Women and I am happy to say that over 50 percent of those 
recommendations have been implemented but perhaps one of the most important pieces o1 
legislation is the legislat ion that you are dealing with now. The Federal Advisory Council  has been 
looking at it since its inception and the equ ity in marriage statement that M rs. B rowne has g iven to 
you has been our policy from almost the i nception of the Council. I had an opportunity to travel all 
across this country with in  the last six months and I must readily admit that I have not found an� 
pieces of legislation more progressive than this. The Ontario b i l l  died on the order paper as 1 am sure 
many of you are aware. We did a critique of that as a Federal Advisory Counci l ;  it was reintroduced 
and fault was brought back into The Mai ntenance Act and I believe, I 'm not right up on it, but I bel ieve 
that it's gone now to deferred sharing. 

Alberta introduced a bi l l  in the dying moments of the session and I understand that the women's 
groups there now are preparing to make submissions to the Alberta legislature when it reconvenes. 
We have taken a look at the b i l l  and there's a great deal of judicial discretion in that b i l l .  

The Law Reform Commission of  Nova Scotia has reported to the i r  government and any day no\/\ 
they should be introducing leg islation. I m ust tel l  you that the Law Reform Comm ission in Nova 
Scotia has been in direct contact with me several times and has studied the Man itoba b i l ls ver� 
thoroughly and I wou ld expect s imi lar leg islation coming forward in Nova Scotia. 

I don't know whether there's anything that you would l i ke to ask me or whether I have answerec 
your  q uestions. 

MR. EVANS: M r. Chairman, again for clarification, is your organization associated with thE 
Coalition on Fami ly Law for your . 

MS. LOEWEN: Yes, we are. 

MR. EVANS: And essentially therefore the views of your organization has been represented and is 
being represented by their briefs and their particular position so there's no essential differencE 
between your organi zation and the Coalit ion as a whole. 

MS. LOEWEN: No, none whatsoever. 

MR. EVANS: There seems to be q u ite a bit of unan im ity among women in this province who arE 
concerned about these matters. 

MS. LOEWEN: Yes, there's a great deal of unanimity, not only in this province but all acros! 
Canada. We've been work ing for a long time for this k ind of leg islation and when it came about real ly 
I couldn't bel ieve that we were getting such progressive legislation and I want to thank the NDF 
government for introducing the b i l ls  that were introduced. I don't know of anywhere else in Canad� 
where this k ind of leg islation exists and I think probably the one point that I wou ld re-emphasize tha· 
Ruth said to you was that the matrimonial property bill embodies a concept that women of Canad� 
have been working for for years and that is the recogn ition of the work that is performed in the home 
and for the f i rst time, that is recognized in law in  these bi l ls and I congratulate you for that because 
that's a very progressive step to have taken. We have talked for many years and we have tried to put � 
value, a dol lar value, on the work of the mother in the home and it's been a very difficult thing to brin� 
about. I f irmly believe that you only change attitudes by first of a l l  changing laws and I really am ver) 
sorry that you cou ld not go ahead with the legislation as proclaimed and then have it tested. 
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IIR. CHAIRMAN: Order. I have some problems. I don't have this witness on my l ist and I have 
1other witness that comes before. I just wonder if the committee's agreeable that we proceed in this 
1anner. (Agreed) Because I have one Leigh Halprin that's on the l ist who hasn't been heard yet. I 
Jn't have th is name. 

1 MEMBER: Well, it's the same organization.  

IR. JORGENSON: Wel l ,  if  it's the same delegation then it's simply a duplication. There are people 
ho have submitted their  names as wanting to appear before th is committee and if we're going to 
�ve just simply a repetition of the presentations we had earlier, I think  it's a l i ttle b i t  i rregu lar. I 'm not 
Jjecting to question ing continu ing bat I want to know whether or not this is  going to be a separate 
·esentation or whether i t's the same one. 

�R. EVANS: M r. Chairman, on a point of order, i t  seems to me that this is a presentation by an 
·ganization and the official delegate, M rs. Browne, is  being assisted in replying to some of our 
Jestions and I look upon th is as one brief, that's what I would understand. 

�R. CHAIRMAN: I'm at your gu idance. 

IR. EVANS: And I think ,  you know, on the matter of dup l ication, i t's an unfortunate thing that some 
:her women have told us, this is their th i rd and fourth time around because we're seemingly 
1gaged in this business of leg islation three and four times around so I'm afraid dup l ication is almost 
1e name of the game. I wou ld observe this that there is noth ing wrong, I wou ld th ink ,  M r. Chairman, 
; the matters that are being discussed are most relevant to the representation of the Federal 
dvisory Office on the Status of Women and there doesn't seem to be any undue waste of time. 

IR.CHAIRMAN: I thank the honourable member. I just thought we were embarrassing the other 
itness whose name I have and hasn't been heard yet and . . .  Mr. Barrow. 

�R. BARROW: The brief is f in ished as such and all they're here for is to answer questions. The 
·ief is done. I see no point  in  . . .  

• R. CHAIRMAN: Okay, proceed. Mr. Pawley. 

IIIR. PAWLEY: . . .  M rs. Browne or to M rs. Loewen. In connection with commercial assets, 
,ference was made to the Ontario and the Alberta legislation. Could you provide us with any advice 
; to how their legislation reads in respect to the discretion in the division of commercial assets. 

IS. BROWNE: I 'm not too familiar with the Ontario one. I bel ieve it was mostly judicial discretion. 
lberta's is  entirely judicial discretion, there's noth ing in  it  that isn't judicial discretion. Nothing is 
>elled out at all; there is  no presum ption as to any kind of division and the poor judge has 1 9factors 
, consider in the determination in the Alberta law. 

IR. PAWLEY: M rs. Browne, we've discussed many ti mes the Man itoba Law Reform Commission's 
commendations. The Federal Law Reform Commission's recommendations, how does our 
gislation compare to the recommendations of the federal Law Reform Commission? 

•s. BROWNE: i t's more progressive in  a couple of areas because of its immediate sharing and 
anagement of fam i ly assets. The Federal Law Reform Comm ission didn't g rant that. 

IR. PAWLEY: What about the no-fault aspect in connection with maintenance? 

IS. BROWNE: The Law Reform? 

IR. PAWLEY: Yes, the Federal Law Reform Commission's position. 

IS. BROWNE: I th ink the Law Reform Commission didn't support fault  in  maintenance but the 
deral government stand on fault, which sti l l  remains in the Divorce Act, is that they won't remove i t  
1til the provinces enact some k ind of  leg islation wh ich wil l provide a protection for non-own ing 
)Ouses so this kind of leg islation must come before fault will be removed from the Federal Divorce 
�t. Does that answer your question? 

IR. PAWLEY: Yes, it  does. U nilateral opting out, do you recal l  the positions from your reading of 
e Ontario and Alberta legislation? 

IS. BROWNE: No, I don't think there was any discussion of un i lateral opting out in either of them. 
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MR. PARASIUK: I would like clarification of M rs. Loewen's statement regarding Ontario's letting 
their  fami ly law legislation die on the order paper. Was there any indication of what type of leg islation 
that wou ld be that died? 

MS. BROWNE: Deferred sharing. 

MR. PARASIUK: l t  was deferred sharing. 

MR. JORGENSON: M r. Chairman, I think that question is out of order. What Ontario does is 
certainly not relevant to the b i l l  that is before us. 

MR PARASIUK: I 'm sorry, M r. Chairman, we've heard the government i ndicate many times what is 
done in  Ontario and Alberta is very relevant to what takes place in Man itoba. Therefore, if in  fact we 
hear that type of statement from one of the witnesses, surely we should be able to ask clarification. 

Now, you say it's being rei ntroduced? 

MS. LOEWEN: l t  has been reintroduced, yes. I don't know whether they have started debate on it 
yet or not, I haven't been able to . . .  

MR. PARASIUK: And that would be a change in  principle from the leg islation that exists right now 
that the Conservative government is trying to change, that is, a difference in principle - is that 
correct. 

MS. LOEWEN: Yes. 

MR. PARASIUK: That means therefore, that if legislation is brought forward with deferred sharing, 
that that would be a change in  pr inciple from the present leg islation - if th is government does bring 
forward legislation that does have deferred sharing. 

MS. LOEWEN: The Man itoba Conservative government? 

MR. PARASIUK: That's right. 

MS. LOEWEN: If they changed fam i ly  assets to deferred sharing,  yes, that would def in itely be . 

MR. PARASIUK: That would be a change in principle.  

MS. LOEWEN: Yes. 

MR. PARASIUK: Thank you. 

MR. CHAIRMAN: M r. Mercier. 

MR. MERCIER: M rs. Loewen, are you aware of the concern that was expressed by the Attorney
General of Ontario with respect to the tax impl ications of their legislation? 

MS. LOEWEN: I 'm not too thoroughly aware of it, I understand that there was some discussion with 
respect to tax impl ications, yes. 

MR. CHAIRMAN: Mr. Chern iack. 

MR. CHERNIACK: Thank you, M r. Chairman. Ms. Browne, you made a statement about wh ich I 
know noth ing, hardly anyth ing, and that is an attitude of the federal government in relation to the 
fau lt feature of this divorce legislation and its requ i ring the provinces to express themselves in the 
way al ready in the present act. Is that what you said? Could you elaborate on that? 

MS. BROWNE: The present federal Divorce Act allows for fau lt in consideration of the settlement 
that takes place under the Divorce Act, and that will not be removed unti l  the provinces enact 
leg islation which will protect the non-owning spouse, because the federal government regards it as 
some measure of protection for particularly a woman whose husband makes off with a l l  the assets in  
his name, and so on ,  that if he is then at fault ,  there is more leverage to attain  settlement for her 
grievances. You know, it's our aim to remove fau lt from all of the legislation connected with fami ly 
law, and unfortunately it's split provincial and federal. So the federal government has said that this is 
a measure of protection for some women, and it's going to stay there until all the provinces get busy 
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md do someth ing about their  family law si tuation. 

MR. CHERNIACK: Now, under the Divorce Act, fau lt  is only one of the possible bases; the other 
vas separation, on which there is no . . . 

MS. BROWNE: I n  marriage breakdown. 

VIR. CHERNIACK: Yes, in which there's no-fault feature. So you m ust be speaking of that portion of 
he federal legislation which deals with d istribution of property. 

MS. BROWNE: That's right. 

VIR. CHERNIACK: And what you're sayi ng is that until there is protection now in the provinces for 
;pouses who have to allege fault in order to get their protection,  that they will not remove that feature 
tt al l from the federal legislation. 

MS. BROWNE: They won't take it  out altogether, no. 

MR. CHERNIACK: I see. 

MS. LOEWEN: If I m ight  j ust add, th is has been one of the recommendations of the Federal 
\dvisory Council to the M i n ister of Justice, that fau l t  be taken out of the Divorce Act, and I believe the 
hree-year waiting period be reduced to one year. This is the answer he has g iven us, that he feels that 
te cannot change the Divorce Act unti l  all provinces have brought in new leg islation with respect to 
natrimonial property, so that women will be protected. 

VIR. CHERNIACK: Well, is Manitoba the f irst and only one of the ten provinces that has compl ied i n  
hat regard? 

VIS. BROWNE: We're the closest of all. There are others under consideration,  as we've mentioned: 
Jova Scotia, Ontario, Al berta; I th ink  Saskatchewan is j ust getting started, B.C.  has done someth ing 
1n it, and of course Quebec al ready has their separate acqu isit ion, whatever i t  is. 

VIR. CHERNIACK: But are you suggesting that Ontario's present leg islation- hazy as it  is- and 
dberta's, do contain sufficient e l imination of fault to satisfy the federal government's requ i rements? 

VIS. BROWN: Yes, because there is an eventual r ight to property. 

VIR. CHERNIACK: I see, thank you, Ms. Browne. 

VIR. CHAIRMAN: Any more questions? Thank you, M rs. B rowne. I cal l Leigh Halprin. 

IllS. HALPRIN: My name is Leigh Halprin.l am a Winn ipeg lawyer, and I th ink  i t  should be evident to 
1 1  and for the benef it  of M rs. Turner, I am a female lawyer. 

I would l ike to deal with some of the points which I take issue with under the proposed legislation. 
>ection 1 (b)(i )  and (i i) ,  I am of the opin ion that that section requ i res further c larification. That's the 
ection dealing with what is a commercial asset. Is a pol icy of life insurance a fami ly  asset or a 
ommercial asset? 

VIR. CHAIRMAN: Order. Order, please. M r. Cherniack. 

IIIR. CHERNIACK: The b i ll that the honourable member is referring to does not have a 1 (b) . . is 
he speaking about the . . . 

VIS. HALPRIN: I 'm referring to B i lls 60 and 61, I bel ieve. 

IIIR. CHERNIACK: You mean the present laws? 

VIS. HALPRIN: As they were intended to be proclaimed and have been proclaimed, The Fami ly  
laintenance Act as proclaimed on November 14th, 1977, and the Marital Property Act which was to 
e proclaimed on January 1, 1978. 

IIR. CHAIRMAN: May I caution you that you should try and relate your remarks to the contents of 
1e B i l l  that's under d iscussion here today, which is B i ll No. 5. 

IllS. HALPRIN: Wel l ,  they are inextricably wound up. With respect to clarification of what is a 
ommercial asset, again I say, is a policy of l ife insurance a fami ly  asset or a commercial asset? I s  a 
ol icy of life i nsurance which has been assigned to a commercial lender in consideration for a loan , a 
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What are registered retirement savings plans, registered retirement pension plans, and registere1 
homeownership savings plans? The l ast time I attended before this committee, in I believe the end a 
May and beginn ing of June, 1977, I raised those particular issues. I was advised at that time that thi 
was not a problem. I m ight  mention that a seminar of approximately 500 lawyers met and discusse; 
th is particular issue, and were unable to reach agreement. i t's a v ital issue what these particula 
assets are, it has grave ramifications. 

Section 1 ,  subsection (d) of B i l l  No. 61- that is the section which deals with the d issipating c 
assets. Now my question is, if an asset has been d issipated, when we decide if there has in fact been 
d issipation,  do we look to see if the f inancial security of the household was jeopard ized at the time th 
assets were d issipated, or is it relevant that the fi nancial security of the household is in jeopardy a 
late as a year after the assets have been squandered? That is relevant and is going to lead to al l  k ind 
of l itigation, so let's clean i t  up  now. 

Section 2, subsection 1. "The Act seems to apply to everybody." That's a comment of th 
Manitoba Bar Association as endorsed by the Canad ian Bar Association,  Manitoba Division. "Thi 
Act seems to have world-wide appl ication." You come to Manitoba and spend the n ight at the Holida 
Inn - seems that th is Act seems to apply to you, has to be tightened up. 

Section 2, subsection 4- that's the section which provides that if you were separated on May { 
1977, the Act does not apply to you. I don't take issue with that pr inciple; in fact, I commend th 
previous government for at least having a cut-off date. They worked very hard for a cut-off date. 
don't recommend that repeal, but  what I do say is that as it is presently worded, it d iscourage 
reconcil iation. If that's not an important issue, I don't know what is, and it's enough for th is legislatio 
to be repealed so it  can be corrected. The reason it d iscourages reconci l iation is that if you d 
reconci le, the Act appl ies to you. Now I know a number of cl ients- 1 have a number of cl ients- wh· 
refuse to go back to their spouses, either male or female, because they don't want this Act to app l y t  
them. They don't want and order to affect their reconci l iation,  to enter into a n  agreement that says th 
Act doesn't apply to them, and that's what's holding them back. And I might mention that th 
Man itoba Bar Association endorses what I see as a solution,  and that is to say that ind ividuals shoul 
be g iven a 90-day trial period to effect a reconci l iation before the reg ime becomes appl icable to therr 
That is the case under the existing d ivorce laws- you do not lose your  grounds if you try and effect 
reconci l iation for 90 days. You sti l l  have your grounds avai lable to you .  The Divorce Act in thatsens 
encourages reconci l iation ,  and so should this leg islation. G ive individuals a trial period where the 
can attempt to effect that reconci l iation, and the Act wi l l  sti l l  not apply to them. If they choos e to sta 
together after that 90-day period , then they're i n to the Act, but i f  the reconci l iation period results i 
the parties deciding that they want to remain separated, that they want to go thei r  separate ways, the 
they sti l l  have the protection of not having th is leg islation - fal l ing with i n  th is legislation, that i! 

I might also mention, and this is a technical th ing that can be cleaned up very n icely, is th� 
Section 2, subsection 4 says: "The Standard Marital Reg ime does not apply. "  Now, the Standar 
Marital Regime is Part 1 of the Act, it's not Part 2 of the Act, and what the Act should read is "Th 
Marital Property Act does not apply," not "The Standard Marita l  Reg ime." Otherwise you have 
theoretical s ituation of ind ividuals who are separated as of May 6, 1977 not having Part 1 of the Ac 
the Standard Marital Reg ime not applying to them, but Part 2 of the Act does, and there ar 
ramifications for that, which I wi l l  deal with at length in a few moments. 

Section 3, subsection 1 - that deals with the jo int  ownership of marital home; Section 1 �  
subsection 1 - that deals with fami ly  assets; and Section 14, subsection 1 . . .  have the effect c 
i nvoking what's cal led " the attribution rules. " And I m ight mention that is not l im i ted just to capit� 
gains. Attribution has ramifications for not only capita l  assets, but for income producing asset! 
revenue assets, income assets. Just because we decide that a particular asset is a fami ly  asset, and o 
that basis we have the federal government amend their  legislation with respect to the income ta 
treatment of fami ly  assets, doesn't mean that the I ncome Tax Department is going to view a particula 
asset as a capi tal asset as opposed to an income asset. Your  def in ition of what is an income 
producing asset may be substantial ly  d ifferent from the I ncome Tax Department's def in ition of whE 
an income-generating asset is. 

In any case, those sections invoke the attribution rules. The result is that when an acqu irin' 
spouse d isposes of h is or her share of the acqu i red asset, that is, that spouse rents or sel ls, th 
income or revenue received in  consequence is taxed in  the hands of the transferer spouse, althougl 
the transferer spouse does not enjoy the benefits of the income or the revenue. Now, the las 
legislatu re attempted to cure that inequ ity by introducing Section 5, subsection 4 and Section 16, an' 
that was the section which said that you shared the tax load in that case- your spouse became l iabl 
for half of the tax; not to the government, of course, but to his or her spouse, the transferer spouse 
And my question is: "Why should the transferer spouse be l iable at all for half of that tax at least? 
That transferer spouse shouldn't  be responsible for any of i t. 

Section 3, S subsection 1, ection 13 ,  subsection 1, and Section 14, subsection 1, effectively avoi '  
existing plann ing schemes. This problem is going to be i n  extent cured , happi ly, by the repeal of th 
Succession Duty Act, but we sti l l  must contend with the deemed dispositios on death under th 
Income Tax Act, and that's someth ing that's being ignored. I 've heard a lot of women saying tha 
we're going to have a new tax treatment for capi tal gains, but nobody's mentioned anything,  and 
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aven't heard anyth ing from M r. Bastard about what's going to happen on deemed d ispositions on 
eath? Now if an ind ividual has gone ahead with a view to estate plann ing ,  and has had assets 
·ansterred over to his wife, so that when he d ies, there's not that deemed d isposition, and then as a 
9sult of the revest ing,  acq u i res half of them back prior to any change, if there is a change under the 
1come Tax Act, then there's going to be a deemed d isposition and a heavy tax load. I nd ividuals have 
pent fortunes trying to e l im inate that problem , and you're saying: "We're going to wipe it out." Now, 
ven if they restart thei r estate plann ing ,  it's sti l l  going to cost money. 

Section 3, subsection 1,  Section 13 , subsection 1, Section 1 4, subsection 1 may also prove to be a 
onanza tor cred itors, as in those cases where a spouse with a view to preserving certain assets from 
reditors transfers or purchases some or all of the property in h is  wife's name. Now, that's not 
ncommon. I'm not saying that ind ividuals have creditors at that time, but they may anticipate 
reditors - they're going into a busi ness venture which makes them judgment prone or creditor 
rone - and that's not an uncommon situation where an ind ividual speakes to a lawyer and the 
9commendation is made that you put assets into the name of the spouse who is going to be creditor 
r j udgment-free. When the property revests in the debtor spouse, or the debtor spouse acqu i res an 
1terest in the assets, the debtors are going to be able to attack that formerly preserved asset. Now, 
ou haven't helped women at all by having that kind of a situation. A woman who had the home in her 
ame now loses her home, if her husband has at that t ime acqu i red a judgment against h im and the 
reditor decides to real ize on that judgment. 

Now, as I 've said ,  a contracting-out may be viewed as a scheme to defeat or defraud the creditors, 
nd may be set aside. I th ink some th ings should be done there. Ms. Browne suggested that possibly 
section be enacted that says any contracti ngout wi l l  not be viewed as a scheme to defeat or defraud 
reditors. I might have mentioned that was a suggestion that I made to Ms. Browne. 

Section 5, subsection 3 should be amended to include any liability to the other spouse under 
ection 5, subsection 4. Section 5, subsection 4, subsection (a) shou Id be amended to conclude any 
rior indebtedness, and Section 5, Subsection 4, Subsection (c) , should be cleaned up. That is that 
1e tax that becomes payable under the attribution rules is as a result of the d isposition and not as a 
lsult of the acqu isition. That section has to be cleaned up as you may not have a spouse l iable for 
alt of the tax liabi l ity un less you do so. 

Section 3, Subsection 1 may affect the rights of th ird parties. That's the fami ly home section. Now 
articularly in those cases where the marital home is held in jo int tenancy or tenancy in common with 
third party, that is for example, the fami ly  home, it's owned by the husband but it's also owned by h is 
ster. They bought it together. But it falls in  the category of the marital home because it's occupied 
y the brother and his wife. The acqu i ring ind ividual ,  I assume, the wife who is now an owner, would 
robably hold in  joint tenancy with her husband as to his half share, and the sister would sti l l  have her 
alf share. The problem is that the sister now has a partner in  ownership which she never anticipated 
nd it can become more compl icated in those cases where the husband predeceases h is wife and the 
,ster now owns with her sister-in-law and that can g ive rise to al l  k inds of compl ications. What you've 
one here ,  you're j ust not accepting the rights of a man and a woman as a married couple. You are 
ring ing in th ird parties as well ,  and that section ignores the rights of th i rd parties. lt says it's 
utomatic. You automatical ly get that. There is no d iscretion there. Nothing whatsoever. 

Another further problem is this acqu i ring spouse is not liable on the mortgage covenant, 
ssuming the home's been mortgaged, and this is especial ly sign ificant in a case of a second or th i rd 
1ortgagee when there's foreclosure proceedi ngs under the fi rst mortgage and there's not sufficient 
mds to satisfy the fi rst mortgagee, then your only remedy is to sue on the mortgage covenant, but 
1e wife isn't bound on the mortgage covenant, she d idn't sign that mortgage. So again you've 
ffected th ird party rights. You've affected the rights of the mortgagee. 

A question that I have, is the marital home a that is not subject to the standard marital reg ime 
1areable asset? U nder Section 9, Subsection 1 ,  proceeds of the sale of the home orthe asset which 
. exchanged for the home are not shareable, but the home itself may be, and in  some cases Section 
1 may even apply. That's the section that says that if you use the asset during your marriage even 
1ough it wasn't formerly shareable, if you both use it, it becomes shareable. I might mention at this 
::> int that the Fami ly  Law Subsection of the Man itoba Bar Association has recommended that that 
lction be el iminated. 

There are situations, as well, where a generous individual may have gifted certain  assets to h is or 
9r  spouse. These assets may not be shareable because they fall with in , let's say, Section 9, 
ubsection 1, Subsection (a). They're g ifts. They're not shareable. The result is that on an immed iate 
lsting or an equalization situation, the doning spouse may be worth more than the donor. I bel ieve 
1at a dist inction should be made u nder Section 9( 1 ) (a) between gifts made by an individual to his or 
9r spouse and g ifts to a spouse by a third party. So far it covers all k inds of g ifts whether it was g iven 
1 you by your spouse or not. And the assets which are given to you by your  spouse should be 
1areable. I bel ieve that Section 37(1) and (2) , the d iscretion sections, aren't wide enough to cover 
l is particular situation, where you have an inequ ity j ust because you were generous, and you get 
9nal ized because you were generous. 

Section 1 1  wou ld be basical ly a good section if the Act weren't retroactive. That's the section 
hich says that the asset becomes shareable even though it wasn't formerly shareable because it's 
;ed by both parties. And that's a function ,  I believe, of retroactivity. For example, you have the 
tuation of the wife who says, "I never would have used the si lver tea service that I received from my 
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mother and used it when I had your boss over for d i nner if I 'd  known you were going to share." it's a 
function of retroactivity. I ndividuals who are now contemplating marriage and enter into a marriage 
wi l l  of course be able to say, "This is m ine. That's mine. That's yours." They' l l  be able to put their 
position on the record. But ind ividuals who've already contracted marriage and have had tha1 
painting hang ing on the wall in their home don't have that sol ution avai lable to them. And that's a 
function of retroactivity. And I ' l l  say again that the fam ily law subsection of the Manitoba Bar has 
recommended that that section be e l iminated. lt j ust creates far too many problems. 

I have another example of an i nd iv idual where you can see how it can create hardships. i t's where 
an ind ividual , a female person - it's a case I have i n  the office - came into marriage with a lot o1 
furniture. A lot of women prior to marriage col lect th ings, furnish thei r homes, furnish their 
apartments, and bring those particular assets i nto the marriage. H usbands, prior to marriage, have a 
habit of col lecting th ings l ike some stereo equ ipment, basically it's Salvation Army type furniture 
which isn't brought into the marriage, but they sometimes bring in assets, for example, l i ke bonds, 
things of that nature. The inequ ity that is created is that those assets aren't shareable, because the� 
don't lend themselves to necessarily being shared, those commercial-type assets, the stocks and 
bonds. But a woman's furniture which she brings i nto the marriage and is used in  the home definite!� 
is shareable. 

Section 1 3(4) - I  bel ieve that's the joint management section and fami ly assets. Assuming that � 
pol icy of l ife insurance is a fami ly asset - and we don't know - an acqu i ring spouse coulc 
theoretically requ i re cancel lation of that pol icy of l ife insurance. A spouse would be very fool ish to de 
that in  some cases if she were the beneficiary, but if it was the type of pol icy where you cou ld cance 
your  spouse as beneficiary and put somebody else in its place, that spouse may want that pol ic} 
cancelled so she can get half the cash surrender value of that pol icy. Now you may have an ind ividua 
then who's been in  the situation of being un insurable. I can foresee this happening, for example, ir 
cases of second marriages where an ind ividual has placed l ife insurance on h is l ife and the 
beneficiaries are ch i ldren of the previous marriage, and his new spouse isn't part icularly taken wit� 
the fact that he has his l ife insured and the chi ldren are beneficiaries by a previous marriage. She 
might then requ i re that that pol icy be cancel led. 

MR. CHAIRMAN: May I interrupt you for one moment. We have a problem for the committee. The N 
ace is on the table, and we're supposed to adjourn at 1 2: 30, and the witness sti l l  has nearly 1 0  minute� 
left. Could you return after? 

MS. HALPRIN: Most defin itely. Thank you. 

MR. CHAIRMAN: Well then, if you understand that the House opens at 2:30 p .m. ,  and there' l l  be E 
question period, and we' l l ,  I guess, come in here after the question period. 

MS. HALPRIN: Very wel l .  Thank you. 

MR. CHAIRMAN: Comm ittee rise. 




