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LEGISLATIVE ASSEMBLY OF MANITOBA 

THE STANDING COMMITTEE ON LAW AMENDMENTS 

Thursday, 17 June, 1 982 

Time - 10:00 a.m. 

CHAIRMAN - Mr. P. Eyler. 

MR. CHAIRMAN: Committee come to order. We have 
our quorum .  We have several bi l ls  to consider today 
and presentations from the publ ic on several of these 
bi l ls .  How does the committee wish to proceed? Al l  of 
the presentations at once and then the bi lis later or b i l l  
by bi l l?  

Mr. Penner. 

HON. R.  PENNER: Mr. Chairman, may I propose, so 
that people who are waiting to make presentations 
can have some way of budgeting their time, that we 
hear al l  the presentations first? 

MR. CHAIRMAN: Is that agreed by the committee? 
(Agreed) 

BILL 15- THE MARITAL PROPERTY ACT 

MR. CHAIRMAN: The first person on the l ist is Ms 
Georgia Cordes on Bi l l  No. 1 5. 

MS G. COR DES: Thank you. I 'm here today on behalf 
of the Winnipeg YWCA. 

The Winnipeg YWCA is pleased to have the oppor
tunity to appear before this committee today to speak 
to B i l l  1 5, An Act to amend The Marital Property Act. 
Our organization has had a continuing i nterest and 
input into pension reform for women for approxi
mately 1 0  years. 

We can appreciate the direction of Bi l l  1 5  to increase 
the possib i l ity of spouses to equally share pension 
assets at marriage breakdown. We hearti ly applaud its 
proposal to have pensions considered as fami ly  assets 
rather than commercial assets. Resumption of equal 
sharing should be more readi ly apparent to the 
judiciary. 

Our YWCA nevertheless remains extremely con
cerned that Bi l l  1 5  contains sections by which j udges, . 
according to a variety of legal consultants, may easily 
use judicial d iscretion to vary spousal sharing of pen
sion assets. These sections are the final paragraph of 
Section 4,  according to how the bill is outlined, Item 
8.1 ( 1 ) and Section 5,  Item 1 4(3) .  

Perhaps I ' l l  just read those, looking at the bi l l  under 
No.  4, Item 8.1 ( 1  ). the final paragraph reads: "but the 
Act does not apply where it is in fact ascertained, as at 
the closing and valuation date, that there is no rea
sonable possibi l ity of the rights ever being realized." 

Under No. 5, Item 1 4(3):  "Where an asset is by its 
nature not a marketable item, subsection (2) does not 
apply and the value of the asset for the purposes of 
subsection ( 1 )  shall be determined on such other 
basis or by such other means as a court deems 
appropriate for assets of that nature." 

Whi le researching The British Columbia Family 
Relations Act and their subsequent decisions, we note 
that no such judicial discretion exists in that jurisdic
tion where pension assets are being shared. l t  appears 
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entirely possible that Manitoba's lsbister decision 
could be dupl icated under B i l l  1 5, given the two above 
notice sections and given that The Pension Benefits 
Act is not being simultaneously amended to a l low for 
espousal division of pension assets or pension credits. 

I 'd l ike to read to you from an item written by AI ice 
Steinbart of the Coalition on Family Law: "Bi l l  1 5  
accepts the concept o f  separate a s  to property i n  
respect of pensions, s o  that the pension always 
remains the contributor's pension. B i l l  1 5  proposes 
that pensions be divided in the fol lowing manner, for 
example: the value of a l l  the assets of the husband 
would be added up, including pensions, in  one column 
and the value of a l l  the assets of the wife in  another 
column. Outstanding debts wi l l  be deducted so that 
you wi l l  have the net value of each estate. If the hus
band's estate is larger, the value of the wife's estate is 
deducted from h is and she is entitled to receive one
half  of the d i fference cal led the equalizing payment. 
The wife is never entitled to receive any of the actual 
property of the h usband unless he decides to give it to 
her. She is only entitled to a money payment." 

Perhaps it would be helpful to reiterate the Win
n ipeg YWCA's in itial September, 1 98 1 ,  response and 
suggestions to the Court of Appeal decision of lsbis
ter versus lsbister submitted to the Attorney-General's 
office and I quote: 

"The Young Women's Christian Association of 
Winnipeg wishes to register its deep concern regard
ing the J une, 1 981 , Manitoba Court of Appeal family 
law decision of lsbister versus l sbister. Mr. J ustice 
J .A. Monnin's rul ing on behalf of the Court of Appeal 
that pension plans were not shareable between 
spouses is one which our organization cannot 
condone. 

"In our brief to the Standing Committee of the Legis
lature on Statutory Regulations and Orders d uring 
1 978, in response to the proposed revisions to The 
Marital Property Act. we viewed marriage as a true 
partnership in which both spouses share equal ly. In  
addition, we stated that any spouses associated with 
developing commercial assets is using the resources 
of the marriage partnership in h is or her aspirations. 
We urge that division of commercial assets not be 
given wide judicial discretion. 

"The marriage of the lsbisters was of a 1 0-year dura
tion during which time $1 2,000 of the couple's family 
income was contributed to the husband's various 
pension plans. The YWCA contends that both spouses 
contributed to the abi l ity of the pension plan member 
to take part in those pension plans. This was possible 
by virtue of the equal contribution through wage earn
ing and non-wage earning roles within the marriage 
partnership, as well as the necessity of both spouses 
to manage the family without the additional $1 2 ,000.00. 

"The YWCA recom mends that, No. 1 ,  The Marital 
Property Act be amended in  order that pension plan 
assets be classified as fam i ly assets to be s hared 
equally. The fact that British Columbia and Saskatch
ewan have been successful in this regard should 
prompt the Government of Manitoba to fu l ly  review 
those provinces' respective procedures and legisla-
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tion as a prelude to such reform in our province. lt is 
worthwhi le to note that the Canada Pension Plan 
allows for pension credit spl itting between spouses at 
the time of divorce. 

"The Manitoba Government should also, No. 2, tab
ulate and assess the number of court decisions in 
Manitoba wh ich have provided for equal sharing of 
pension assets since our recent Family Law Reform .  

" I n  our view, pensions ought t o  b e  regarded as fam
ily savings held in trust, a long-term family i nvest
ment. Mr. J ustice Monnin states that no one can place 
a market value on a personal pension fund in l ight of 
the restrictions of Pension Benefit Acts, thereby 
resu lting in no market demand for such a nonvaluable 
asset. 

"Clearly, a major response and recommendation to 
h is  concern would be, No. 3, to alter The Provincial 
Pension Benefits Act to al low for some abi l ity to 
equally divide pension assets. A second response is 
that non matured pension assets do have a value to the 
contr ibutor recipient and to the fam ily unit. Obviously, 
the pension assets in question i n  the lsbister case 
were in great demand by both Mr. and Mrs. lsbister. 

"Mr. Justice Monnin states that pension benefits are 
income to be earned in the future. The YWCA prefers 
to view pension contributions as i ncome or actual 
wages earned during the course of employment and 
marriage which are formally saved and earning i nter
est for the future. Pensions by necessity are a product 
or asset which dist inguish themselves by a mandatory 
period of saved contributions during one's years of 
employment. This characteristic of a savings plan of 
deferred income, which both spouses in a fami ly unit  
choose and sacrifice to enter for their m utual benefit, 
should not be used to penalize either spouse at any 
point in their l ives. 

"The YWCA recom mends that No. 4, The Marital 
Property Act be specific in its alteration to al low the 
courts to determ ine current cash value of pension 
assets and order equal division of said value at the 
time of divorce, or defer payment of the cash value at 
d ivorce unti l  the plan benefits are real ized. Loss of 
employment by or death of the contributor, or pension 
fund bankruptcy after d ivorce are unforeseeable 
events which could as easi ly happen before d ivorce as 
after. The possib i l ity of these events should not be 
used to penalize nonmember spouses. 

" l t  is unclear as to how and why both courts estab
l ished the pension assets in the l sbister case at a total 
of $35,000, drastical ly lower than the range of 
$53,000-$90,000 estimated by an actuary, or two actu
aries, in  court. The "spread" caused "suspicion," as 
was quoted in the media, in the court. Clearly, and this 
is point No. 5, the court requires an i mproved method 
for accurately obtain ing and processi ng complete 
financial data, which is so crucial in determining mari
tal property d ivision. 

"lt is obvious that the extremely low value of the 
pensions derived by the court in the lsbister case wi l l  
l ikely work to the advantage of  the pension plan 
member, Mr. lsbister, and to the further disadvantage 
of Mrs. lsbister. Not only does the $35,000 pension 
value, ascertai ned by the court, coincidentally equal 
the wife's $35,000 investment portfol io,  but it also in al l  
probabil ity would increase substantial ly to the levels 
quoted by the actuary. Of course, that wi l l  take place 
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after the marital property has been divided and the 
l i mitation period for appeal by a spouse is exhausted." 

lt is our suggestion that the previously noted sec
tions of B i l l 1 5  be deleted and that delineated guide
l ines be establ ished for the court to determ ine pen
sion value at a marriage breakdown in a consistent, 
objective and professional fashion. 

British Columbia has developed one formula for 
such competition in its jurisdiction which appears to 
be working wel l .  I might just point out to you in case 
you're i nterested in the formula that they use, in those 
plans where the plan is vested, they take the number 
of years that the marriage has lasted, d ivided by the 
number of years that the contributor has contributed, 
m ultiply that by one-half of the monthly benefit 
expected at age 65 in that particular plan and then that 
amount would be divided .  

In  Manitoba's own Pension Benefits Act, provision 
is  made to establ ish the commuted value of pension 
assets which appears to offer another alternative and I 
quote from an item written by a local pension consul
tant, Janice Penner: 

"Under The Pension Benefits Act of Manitoba, each 
member of a pension plan is req u ired to receive annu
ally a statement of her entitlement under such plan. 
For most people, the promise of an amount at age 65 
means nothing in today's terms. However, using actu
arial assum ptions, such as those used in the triennial 
valuation required under the Act, and an accepted 
formula, the present value of that entitlement can be 
calculated. This present value is often referred to as 
the commuted value of the pension. I n  s imple terms, 
the commuted value is the amount of money required 
at the date of calculation to provide a person with that 
specified entitlement at age 65. 

"When talk ing about splitting pension assets on 
d issolution of marriage, the question arises, how do 
you determine the value of a benefit which isn't paya
ble unti l  age 65? This q uestion is not appl icable in the 
case of a money-purchase pension plan where the 
amount of the pension at retirement is dependent 
upon the accumulated value of the contri butions at 
the age selected for retirement. In this case, by split
ting the contributions accumulated to the date of the 
d issolution of marriage, in  effect, you have split the 
amount of pension earned to that date. The analogy 
would be to the spl itt ing of monies held in a bank 
account, a joint bank account. 

" In  the case of a defined benefit, i .e. ,  career average, 
f inal pay or flat benefit plans, the value of the benefit 
payable at age 65 can be determ i ned in today's terms. 
This is already in practice where a terminated 
employee transfers the commuted value of a deferred
pension entitlement to a locked-in RASP. 

"To calculate the commuted value, the plan admin
istrator calculates a present-value factor based on the 
individual's age and the most recent actuarial assump
tions used in evaluating the pension plan. This factor 
is appl ied to the pension benefit which the i ndividual 
has earned to date to arrive at the commuted value. 
The commuted value is then equal to the amount of 
money which would have to be set aside at the rate of 
i nterest specified to provide that pension benefit at 
age 65." I n  case this is a bit confusing, I do have some 
extra copies of this explanation. 

To i l lustrate, assume Mr. X has earned a pension 
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benefit of $300 a month or $3,600 a year at age 45. 
According to the terms of his pension plan, this 
amount will be payable at age 65 for l ife with a guaran
teed period of five years. The actuarial assumption 
specified in  the most recent valuation where an inter
est rate of 6.5 percent per annum and mortality 
according to the GA 1 971  Mortality Table for males. 
Based on the above information, the plan administra
tor calculates that the present-value factor is equal to 
2.5874; therefore, the commuted value of h is pension 
would $3,600 times the 2.5874 figure, equal l ing $9,314-
some-odd dol lars. 

This means that $9,300 would have to be set aside at 
age 45 accruing interest at 6.5 percent per annum to 
provide Mr. X with a pension of $3,600 per year. To 
split h is pension, split the commuted value at the 
designated date. 

Clearly, Bi11 1 5  is needed as an interim measure to 
assist many separated spouses who are currently fac
ing no possibi l ity of equal sharing in pension assets 
for which they sacrificed. With our recommendations, 
we believe those spouses, the majority of whom are 
women, wi l l  have increased chances for receiving 
equitable sharing. 

U ltimately, the pension reform goals of the current 
government wi l l  have to address the long-term pen
sion needs of these women. For spouses to truly share 
in pension assets, methods wi l l  have to be investi
gated for splitting of pension credits between divorc
ing spouses along the model, perhaps of the Canada 
Pension Plan, computation for divorcing couples. 

In this way, the long-term pension needs of women 
wi 11 be acknowledged, as opposed to the possibi lity of 
cash settlement at divorce in  lieu of ongoing invest
ment in some pension vehicle for those women. 

The current statistics about the number of poor 
elderly women in Canada today are scandalous. That 
of people 65 and older, approximately three times as 
many women as men, are poor in this age group. The 
majority of these women have found themselves as 
victims of a pension system which gave and largely 
sti l l  does give no opportunity for recognition of their 
work contribution to our society which penal izes 
women for bearing and raising chi ldren, which is sti l l  
wi l l ing to  promote the attitude found in  many laws and 
courts, being that at d ivorce: "She takes the chi ldren · 

and he takes the pensions." 
In  fact, the Canadian Advisory Council on the Sta

tus of Women in their most recent fact sheet entitled 
"Women and Pensions" and I quote from here: " I n  
exchange for a life o f  raising chi ldren, homemaking, 
interrupted employment and infrequent leisure, a 
woman can expect less than $4,500 a year in pension 
benefits. Her husband will l i kely receive $7,000 or 
more." 

The Winnipeg YWCA urges this committee to amend 
this interim bi l l  in order to beg in now the task of 
equalizing those statistics. Thank you . 

MR. CHAIRMAN: Thank you , Ms Cordes. Do you 
have copies of your presentation? 

MS G. COR DES: I'm sorry I do not. I do have copies of 
the commuted value discussion. 

MR. CHAIRMAN: Could you g ive a copy to the Clerk 
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and she'll reproduce that for the committee? 

MS G. CORDES: I also, if you wish, have one copy 
which I ' l l  be able to leave of our YWCA submission 
concerning the lsbister case from which I quoted. 

MR. CHAIRMAN: Are there any questions for Ms 
Cordes? 

Mr. Penner. 

HON. R. PENNER: Thank you, Mr. Chairman. First of 
al l ,  I would l ike to thank Ms Cordes for her brief and 
her support of the general thrust of the bi l l .  I think in 
looking at the number of persons who want to make 
presentations on this b i l l  this morning and we have 
here a continuation of what has become an i mportant 
process in the development of legal policy and law in 
the Province of Manitoba with respect, at least, to 
fami ly law and that is the intents and informed invol
vement of significant elements of the com m unity and 
that's very good. it's true that what we have here m ight 
be considered an interim measure to deal with the 
lsbister problem. A modest proposal, it was not possi
ble, given the intricacies of The Pension Benefits Act 
and the problems that are associated to try and look at 
a solution for lsbister in terms of amendments to The 
Pension Benefits Act and thought it better to take a 
longer, much more carefu l  look at The Pension Act 
before amending it. Hopeful ly,  there may be major 
revisions to deal with the k inds of problem you've 
identified. 

I want to just ask you three questions: one, you 
indicated concern with the phrase in proposed Sec
tion 8.1  ( 1  ), that's No. 4 of the bi l l ,  deal ing with the 
question of no reasonable possibi l ity; that is, leaving it 
to the court to say that i f  there is no reasonable possi
bi l ity of the asset ever being realized, then it would not 
be included in evaluation. 

Ms Cordes, what i f  there is no reasonable possibility 
and supposing that there is a paper value of an asset of 
the kind that we're talking about, $50,000, but there is 
the evidence, satisfies the court, that there is no rea
sonable possibi l ity that it wi l l  ever be real ized, do you 
think it fair that the other spouse, the respondent, 
should have to be debited with $50,000 of something 
that will never be realized? 

MS G. CORDES: I think what our main concern is we 
would l ike to see in the future, again we're talking 
about long-term, in terms of wider pension reform 
goals, that we wil l  be thinking in terms of women 
continuing on with pension credits. So we're talking 
about, I guess, looking at paper figures and not 
necessari ly having to quote cash-in at the t ime of 
divorce and splitting pension assets at that point. I 
guess our particular feel ing is to delete that particular 
part from the bi l l  and if a judge finds no way to be able 
to d ivide the assets after we have provided that judge 
with guidelines, then that may be a possibi lity, but I 
feel by stating it here in the Act we're just offering, for 
the want of a better word, perhaps possib le loopholes 
that may in fact be used. 

HON. R. PENNER: I have a number of examples and 
would be pleased to provide them to anyone of situa
tions which are real situations. One, in fact, I 've drawn 
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out of recent events in which there was no real possi
b i l ity of an asset ever being realized of the k ind that 
we're talking about wh ich is wider than mere pension 
rights. Some of them are insurance rights in which it 
would be clearly i nequitable to debit the respondent 
with an amount that is purely a paper amount. 

MS G. CORDES: Perhaps if I could respond that I 
think that the pension industry from my personal 
point of view wi l l  have to take a look at ways in which 
plans are designed. lt seems to me - I bel ieve at one 
point you used the example yourself of,  let's say a 
contributor has a terminal i l l ness and is not expected 
to l ive a year or two past the end of the marriage - if 
that contri butor had contributed over a wide number 
of years, X amount of money to that plan, one would 
think that the estate or the spouse or that someone 
should be able to have the benefit of those particular 
monies regardless of whether that contributor died or 
not. I believe that whole area needs to be looked after. 
lt  doesn't seem right that a person would go through a 
marriage of X number of years and then have that 
particular situation arise, the spouse who shared in 
that marriage not being able to gain any advantage 
from contribution towards those assets. 

HON. R. PENNER: Let me ask you to comment and 
this wi l l  be my final supplementary on that point. 

On this example, which is very analogous, very sim
i lar, to some recent events, take the case of a spouse 
who has been for many years paying into an insurance 
plan through an employer. The employer has run into 
financial d ifficulties and through no fault of the 
employer, let us say, but through the way in which the 
business has been managed or m ismanaged has 
missed a number of prem ium payments to the insu
rance company which results in the cancellation of 
the policy. The employer goes bankrupt and has no 
funds. The i nsurance company wi l l  not relent and 
refuses to pay. Now, whi le the spouse may have a right 
of action against the employer, or even against the 
insurance company in certain circumstances, there is 
real ly no reasonable possibi l ity that the spouse wi l l  
ever recover what i s  owing under that policy. 

MS G. CORDES: I guess my response is, is it r ight 
then to leave this particular, again, loophole, I w i l l  cal l  
it, with in the Act to be able to handle those cases 
which I personally feel could perhaps be more the 
exception than the rule, rather to take it out and to 
al low judges to handle those situations when they do 
arise and to say to the pension and i nsurance industry 
that perhaps they w i l l  need to look at again the ways in 
which these particular k inds of pension and insurance 
schemes are establ ished and the ways in which they 
are policed to not al low these particular kinds of 
things to happen? 

HON. R.  PENNER: I would agree just leavi ng the 
point that there ought to be something that is done 
through legislation to police the industry, whether it's 
the pension i ndustry or the insurance industry, to 
protect persons in such a situation but i n  the mean
time one shouldn't penalize an i nnocent party. 

MS G. COR DES: I can't see by deleting this particular 
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section that those particular people wou ld be penal
ized. Again, it doesn't seem right and perhaps when 
I'm talk ing about the kinds of th ings that judges m ight 
look for to use as a reason for varying the equal d ivi
sion of the pension assets, I'll get back to your original 
comment about The Pension Benefits Act. I under
stand, of course, that this government is wanting to do 
major reform in that area. 

I th ink I have some concern that if we don't s imul
taneously amend The Pension Benefits Act that in fact 
a judge can again point to The Pension Benefits Act, 
the section saying that pension plans cannot be att
ached, etc . ,  as a reason for not al lowing equal sharing 
of pension assets, even though we have stated in th is 
Act that they are to be considered fami ly  assets. 

MR. CHAIRMAN: Mr. Penner. 

HON. R. PENNER: Reference was made in your sub
mission to the B.C. legislation and some research that 
has been done by someone on the B.C. legislation. I 
have had the B.C. legislation researched and I can't 
f ind in it any provision of the k ind indicated by you. I 
haven't been able to find anything in the B.C. legisla
tion, that is The Fami ly  Relations Act, on the subject of 
valuation of marital property for purposes of the d iv
ision. The B.C. Act in fact appears to leave the aspect 
of valuation entirely in the hands of the court, so I 'm 
not sure what you are referring to when you talk  about 
research on B.C. legislation. 

MS G .  CORDES: You're correct in that the Act does 
not specify any set formula or guidel ines. lt's pretty 
open . On this same hand, they do not offer any k inds 
of sections or loopholes, as we feel this particular b i l l  
does, that would al low them to vary. We came about 
this formula by contacting a lawyer in the Province of 
British Columbia to ascertain just what general trends 
are happening,  what d irection the court decisions are 
taking as a result of their Fam i ly Relations Act, and we 
understand that this particular formula has appeared 
to be workable in qu ite a number of situations and 
some people appear to be pleased with how it's 
working.  

HON. R. PENNER: Yes, I think that's right. What has 
happened is that in an Act which in fact has left it 
completely to the discretion of the judges, the judges, 
because they must rely on expert evidence in arriving 
at principles of valuation, have developed principles 
of valuation that have become a precedent and I see 
no reason why that wouldn't happen here. I don't think 
the judges i n  Manitoba are real ly any d ifferent than 
the judges in B.C. and we' l l  mon itor the situation and 
see what happens. 

MS G. CORDES: I g uess our concern is that we do 
have the benefit of experience i n  other provinces and 
we're bringing it forward to say let us perhaps look at 
this a l ittle bit more clearly in terms of what kind of 
foundation we can launch from, so we can benefit 
from their experience and, again ,  this seems to be 
workable. 

HON. R. PENNER: My last q uestion, Ms Cordes, 
relates to the point you made about 1 4(3) when you 
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were expressing concerns about judicial d iscretion, 
which reads in its present form, "Where an asset is by 
its nature not a marketable item, subsection (2) does 
not apply and the val ue of the asset for the purposes of 
subsection (1 )" - that's both these subsections being 
of the orig inal Act - "shall be determ ined on such 
other basis or by such other means as a court deems 
appropriate for assets of that nature." Would it make 
any difference, in  your view, if the section read, "not as 
a court deems appropriate but as is appropriate?" 

MS G. CORDES: I don't know that it would make al l  
that much difference. To me,  I th ink it's a section that 
is there that can be used as a reason for not al lowing 
equal sharing. Perhaps you could ask other people 
who would be speaking from a legal expertise. 

HON. R. PENNER: Thank you very m uch.  

MR. CHAIRMAN: Are there any other questions? 
Mr. Manness. 

MR. C. MANNESS: Thank you, Mr. Chairman. I 'd l ike 
to ask as someone who real ly doesn't have a thorough 
understanding of this whole area, but as one who is 
not a raving opt imist as to the viabi l ity of many of the 
pension plans in existence, particulary through the 
econom ic consequences that may be suffered over 
the next l ittle whi le and again, when I say viabil ity, I 
mean some maybe 1 0  or 20 years hence. 

I'm wondering which approach in a general, broad 
way you are suggesting or advocating.  I 'm wondering 
i f  you are suggesting computing a cash value now and 
expecting one spouse to pay out today that cash 
value, or are you saying that the split can be made now 
and the two parts remain vested; therefore, both may 
suffer the same bad consequences should they occur 
and hopeful ly they won't. Which are you advocating? 

MS G. CORDES: I think the second option that you 
put forward is  our long-term goal. I think the first 
option that you put forward in terms of determining 
the cash value for an interim measure is better than 
what is happening now in the Manitoba courts, but 
clearly I think the second option is the long-term goal 
we'd l ike to see; but I don't see that's possible to bring 
it in  this short of a t ime, g iven the fact that we want to 
look at pension reform in general and perhaps work 
on it as a package. 

MR. CHAIRMAN: Are there any further questions? 
Thank you, Ms Cordes. 

MS G. CORDES: Thank you very much.  

MR. CHAIRMAN: The next person on my l ist is Ms J i l l  
O l iver. There is a brief that's been made avai lable and 
it's being circulated by the Clerk. 

MS J. OLIVER: Good morning. I'm here representing 
tile Manitoba Association for R ights and Liberties, 
which is a nonprofit citizens' group dedicated to the 
protection of human rights and civ i l  l iberties in Mani
toba. Its Legislative Review Committee has reviewed 
the provisions of B i l l 1 5 , which is An Act to amend The 
Marital Property Act, and offers the following corn-
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ments and suggestions. 
The main purpose of B i l l 1 5  is to amend The Marital 

Property Act as it relates to rights of spouses under 
insurance pol icies, annu ities and pensions, which are 
intended to benefit the holder of those policies, annui
t;es and pensions and his or her spouse. 

B i l l  15 redefines these assets in Section 1 (2) as 
fami ly assets from their previous classification as 
commercial assets. Fam i ly assets are defined in the 
statute as assets owned by both spouses or by either 
spouse and are used for shelter, transportation, 
household and other purposes i ntended to benefit the 
fam i ly as a whole. Commercial assets are assets that 
are not fam i ly assets and which earn an income, such 
as a business i nterest and investments owned by one 
or both of the spouses. 

The Act provides l i mited d iscretion for the court to 
vary the equal d ivision of fami ly  assets, whi le provid
ing a greater discretion to vary the equal d ivision of 
commercial assets. The reclassification of insurance 
pol icies, annuities and pensions from commercial to 
fami ly assets therefore l i m its the discretion the court 
has in dividing these assets in other than an equal 
manner between the spouses i n  the event of marriage 
breakdown. 

MARL supports this change to the statute which 
would avoid in the future, we hope, simi lar decisions 
to that made in the Kozak case in 1 981 , in which the 
judge refused to a l low the wife any share in the hus
band's pension, because the pension was not consi
dered a fam i ly asset. 

B i l l  1 5  provides that assets consisting of rights, 
either present, future or contingent as in insurance 
policies, annuities or pensions, which may not have 
been realized or are not ascertainable at the date of 
valuation, are sti l l  subject to an accounting under 
Section 1 4  of the Act, unless there is no reasonable 
possibi l ity of the rights ever being rea lized. The b i l l  
seeks to  remedy the  k ind of  situation wh ich arose i n  
1 981 in a recent case, lsbister, where the Court of 
Appeal found that a pension could not be shared 
because it had no marketable or assignable val ue. We 
are in support of this provision, which we bel ieve g ives 
a real istic value to the pension as property for the 
purpose of sharing between the spouses. 

We are concerned however by the provisions in the 
new Section 1 4(3) ,  which al lows the court the discre
tion to determine how assets such as pensions, i nsu
rance pol icies and annuities should be valued and 
d ivided. We think that there should be some guidance 
for the courts as to the criteria to be considered in 
determin ing values. I believe the YWCA, with Ms 
Cordes, has very clearly out l ined some of the guide
l i nes that could be used in that regard. 

Final ly,  we are i n  support of the amendment to Sec
tion 20 and the provision that an Order may be made 
for the preservation of assets. This is a positive step in 
preventing the l iquidation and d issipation of assets 
before, during and after separation, but before div
ision. The amendment provides greater assurance to 
the claimant spouse that the assets wi l l  not simply 
disappear or be d ivested. 

In conclusion, we agree in general with the amend
ment, but our concern is that the Act provide some 
criteria as guidance to the courts in determin ing the 
values of assets such as pensions, insurance policies 
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and annuities. 
Thank you. 

MR. CHAIRMAN: Thank you, MS Ol iver. Are there 
any questions? 

Mr. Penner. 

HON. R.  PENNER: First of all. let me thank Ms Ol iver 
and MARL for the brief. it's an excellent brief identify
ing a couple of concerns that have already been dis
cussed. As you will have noticed in the exchange 
between myself and Ms Cordes, the experience in 
B.C., which has no criteria bui lt  into the Act, seems to 
have been that over a period of time with evidence 
having been presented as it must in the nature of 
things by experts to the courts, the courts have devel
oped what appear to be widely accepted criteria. lt is 
our hope that will develop here and we' l l  see what 
happens. In any event, as indicated, The Pension 
Benefits Act will be examined in  some depth. 

My only question then, Ms Oliver, real ly relates to 
Section 14(3) and I 'd l ike to put the same question to 
you as I did to Ms Cordes, having to do with 14(3). 
Would it in your view make any difference if instead of 
the clause "or by such other means as a court deems 
appropriate for assets of that nature," if it were to read. 
"or by such other means as is appropriate for assets of 
that nature?" Do you see some difference between 
those two formulations? 

MS J. OLIVER: Yes, I do. I think primari ly because, 
again, should we be able to present actuarial evidence 
as to disposition and valuation of such as a pension 
plan. the courts real ly can disregard it. In fact, that is 
exactly what happened in  lsbister and we are very very 
concerned that could happen again. 

I would certainly prefer for the changed wording, 
rather than have it u p  to the court to determine how 
those assets be valued, that certainly whatever evi
dence is presented would have to be accepted and not 
simply disregarded. 

HON. R. PENNER: Thank you. 

MR. CHAIRMAN: Are there any other questions? 
Mrs. Smith. 

HON. M. SMITH: Yes. Ms Oliver. I wondered if you 
would care to propose some of the criteria that you 
would see as appropriate to give a court in  g uidance 
on their determinations under 14(3)? 

MS J. OLIVER: Wel l,  I certainly feel the process that 
has developed in British Colu mbia. and I think there 
are a number of cases that support this and can pro
vide precedents for determining how a pension plan 
would be split, I think are very adm irable and I would 
hope that our courts here - I  wou ld certainly again like 
to see something along these l ines established as 
criteria for determining values. 

For example, the formula that is being used, where 
you have the number of years of the marriage over the 
number of years of the term of the insurance of the 
pension plan times one-half, would actually come up 
with a reasonable division of the actual asset. Now, 
that could be determined in I suppose a couple of 
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ways; either that the division would take place at the 
time the pension is actually paid out or it can be 
determined on the basis of a present disposition or 
division of the pension plan. 

I th ink that there are some problems with a lump 
sum payment if  there are no other assets that could be 
offset. I think that this is something that was touched 
on earlier. I think I'm of two m inds of that. In many 
ways, I would prefer to see the payment of the pension 
plan and the division take place at the time it's paid 
out. hoping certainly that the spouse is going to last 
that long. The reason for this is because the majority 
of women and certainly women who have been in the 
home most of their l ives do not have a pension plan, 
they do not have any pension income to look forward 
to, and I think that this at least gives them some 
income down the road when they most need it; I would 
certainly think that in  a simi lar manner to the way the 
Canada Pension is divided, for example. 

There is another suggestion that has come about in 
d iscussions with other lawyers and that is the diffi
culty, I think, that Mr. Penner raised earlier with valu
ing or trying to establish a value on a pension plan that 
may not have any value at any particular time. One of 
the suggestions that has been made with regard to 
that is that a value cou ld be placed on it by trying to 
determine what it would cost. for example, with a 
woman in purchasing a comparable pension plan that 
wouid yield her a comparable amount under the pen
sion plan. So, for example, if the pension plan that has 
no realizable value at this point in time was going to 
yield maybe $500 at age 65, then what would the cost 
be to that woman to purchase a pension plan that 
wou ld yield her $250 at age 65? So that, we felt, was 
another way of perhaps establishing a value. 

Now, again because the question is whether or not it 
would be fair or unfair to pay out or to have the hus
band pay out a lump sum at that time, that could also 
perhaps be offset by establishing another asset of 
comparable value, but you sti l l  have to establish a 
value. 

Those are some of the suggestions that I have. 

HON. M. SMITH: Yes. just one supplementary ques
tion. If you were having to recommend on whether 
there would be an immediate division or a deferred 
division. would you prefer the principle of choice or 
would you rather there be a specific criterion named? 

MS J. OLIVER: I guess I really would prefer the ele
ment of choice. That particularly stems from - and it 
would be the choice of the parties or certain ly the 
choice of the claimant - and to some extent. there 
would have to be the ability of the payor spouse to 
actual ly provide an amount of money or an equal 
asset. 

The reason being that. whi le on the one hand I 
would prefer to see the spouse knowing that perhaps 
she has an income sometime down the road that oth
erwise she may not have. for many people and cer
tai n ly in my experience. the difficulty lies in the whole 
notion of continuing to be tied to a spouse from whom 
you are doing your best to become untied . That does 
present a problem and I think for many people. if they 
feel that 20 years down the road they're still going to 
have to go back and start getting money from this 
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person, that could create a great deal of trauma, I 
th ink.  As I said, my preference would be in many ways 
to have that paid out because I think that's when they 
need it is when they're past retirement age; but on the 
hand, recognizing where people are in this situation, I 
th ink probably an element of choice should be 
included. 

MR. CHAIRMAN: Are there any further questions? 
Mr. Santos. 

MR. C. SANTOS: Ms Ol iver, in your conclusion, you 
stated that you had some concern as to some criteria 
to guide a court in determining the value of the assets 
such as pension, insurance policies and annuities. Do 
you have any ideas as to what these criteria are? 

MS J. OLIVER: I th ink I went through some of those 
ideas earlier. As I said, I th ink one of the methods 
could be that there is a formula that had been devel
oped in British Columbia that I think is very useful and 
I would certainly hope that the courts can be directed 
to use either that criteria or even one that is even 
better. I don't know whether there are better ones, but 
whatever is  most appropriate and most fair. 

This would establish a division of the asset based on 
the years of the marriage over the years of the life of 
the pension plan times say one-half, assuming that it's 
going to be equal ly divided. Now, that division of that 
split could take place at the time that the pension is 
actually paid out, for example, at age 65 if that's when 
it is. That would give each spouse some pension 
income at that time. 

Now, the other method, of course, is to pay out a 
lump sum amount at the t ime of the actual separation 
or divorce either by paying out a lump sum of money 
or by offsetting it by another asset of equal value. That 
is one method that can be used and I would certain ly 
urge either the Legislature to give direction to the 
courts or at least strong pressure being put on the 
courts to consider that kind of splitting. 

MR. CHAIRMAN: Any more questions? Thank you, 
Ms Ol iver. 

MS J. OLIVER: Thank you. 

MR. CHAIRMAN: Mr. A.L .  C learwater. Do you 
represent anyone or are you j ust a private citizen, Mr. 
Clearwater? 

MR. A. CLEARWATER: I 'm appearing just as a private 
citizen, as a practising lawyer, who represents from 
time to time al l  sides to the particular question dealt 
with by the bi l l .  My comments wi l l  be very brief and 
l im ited to what came up at the end of the first 
presentation. 

I have no quarrel as a lawyer with the concept of the 
equal d ivision nor of the reclassification of pension 
plans in the fami ly assets if that's the wi l l  of the people. 
But the b i l l  as it presently stands, I submit, does not 
deal with what I consider to be a great inequity and the 
inequity which the Court of Appeal tried to deal with 
and I perhaps did not do it the way all of us would have 
l i ked it to have been done in the lsbister case; that is, 
pensions can be valued. There is no question of that. I 
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don't know that it's necessary for the Legislature to  set 
methods of value, actuaries, insurance companies. 
Businesses have been valuing pensions for years and 
wi l l  continue to do so no matter what's set down in this 
bi l l .  They can be valued. That's not the problem. 

The problem is what has been spoken to and that is, 
should a person be forced to come up with cash or 
money's worth now and divest h imself or herself of it 
now when he or she may or may not get the value 
that's determined from that plan or part of it in  the 
future at an indeterminate time? That's what's unfair 
and unfortunately the bi l l  as it's drafted has the effect 
of moving pension plans into the fami ly asset field, 
thereby l i m iting the d iscretion of the court even more 
than it's l i m ited under the commercial asset section to 
do anything other than order a division and order a 
payment or a transfer of assets. That's unfair and that, 
I submit, should be dealt with now. That's not some
thing that can be left for later. That's an immediate 
pressing problem to every person who finds h imself or 
herself in this situation. The payment in whatever form 
it m ight take, it is unfair to order or direct that payment 
be made now from other assets. A pension is a particu
lar special type of asset that's to provide for some 
security for people in their old age. That's all it ever 
was and that's a l l  it is. it's not fair to have a person take 
other capital and divest h imself or herself of it now and 
take a chance on what he may or may not get in the 
future. 

it's true what has been said before that perhaps 
some further overal l  pension reform is needed. I think 
the committee should give serious consideration to 
the concept that's been dealt with for several years 
now in The Canada Pension Plan Act because I sub
mit that i f  you're going to have an equal sharing, the 
Canada Pension Plan is just a pension the same as any 
other pension. lt happens to be funded by the gov
ernment and in other times people felt that was 
secure. lt may or may not be the case. 

At least it clearly deals with the concept in what I 
submit is a fair way; that is, at the t ime of the marriage 
break-up, the contributions are in effect valued, but 
no one gets that money or money's worth until they're 
entitled to it, that is, unti l  their old age. That's fair, but 
what's being done by this b i l l  is not fair, I submit. My 
comments are d irected only to those pension plans 
that can't be, for lack of a better word, cashed now. My 
comments are not d irected to RASPs which is a com
mon form of pension plan or investment for people or 
to some employee/employer plans which can at the 
option of - there are very few of those or at least in my 
experience I 've seen very few, but occasional ly  there 
are some other forms of plans that you can if you wish 
elect to take your money out of the plan, pay the tax, 
whatever the consequences might be and divide it u p .  
No q uarrel with those kinds o f  plans, but u nfortu
nately I think the main effect on most people in  our 
community is the unfortunate effect that th is b i l l  is  
going to have and that is, it's those plans that are 
locked in .  You can't get your money out and I say you 
shouldn't be required to divest yourself of capital now. 

I th ink the previous two speakers have also in  gen
eral dealt with that issue and they were given the two 
alternatives, I believe, by one of the questions and one 
of the speakers said, wel l ,  she would prefer that be a 
question of choice but, frankly, that doesn't deal with 
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the issue. There's no choice in these situations. Mar
riages don't break up between two happy people and 
if it's going to be choice, I th ink the suggestion was it 
wou ld be the choice of the claimant. That's not choice. 
The fact is I think that the comm ittee has to direct itself 
to that inequity and it is an inequity to require anyone 
to take cash and pay cash, now whatever that might be 
determined, whatever the amount m ight be, pay cash 
now. it's a pension plan; it should be left as such and it 
can be done. it's done under The Canada Pension 
Plan Act q uite s imply. There's no reason it can't be 
done, I th ink without any particular significant 
amendment to The Pension Plan Benefit Act in  this 
statute. That's fair. Thank you. 

MR. CHAIRMAN: Are there any questions? 
Mr. Penner. 

HON. R. PENNER: Thank you, Mr. Clearwater, for 
your presentation. You've certainly identified a prob
lem with which we're concerned and we looked very 
careful ly at the CPP, Canada Pension Plan, mecha
nism but thought it wiser to deal with our Pension 
Benefits Act as a whole rather than piecemeal. 

Would you not consider - or let me put the question 
more directly - do you think that Section 1 9( 1 )  of the 
Act, as it presently is and I ' l l  just read it, may in the 
meantime deal with the kind of problem you identify? 

Section 1 9 ( 1 ) of the Act as is reads as follows- and 
I ' l l  foreshorten it a bit - "Where a court makes an order 
or g ives judgment against a spouse for the payment of 
money or the transfer, conveyance or delivery of an 
asset and the court is satisfied that immediate com
pl iance with the order or judgment wi l l  work a hard
ship upon the spouse or is otherwise inexpedient, the 
court may order that the payment be made by instal
ments with or without interest or may otherwise al low 
the spouse such time with or without interest in which 
to comply, etc." I sn't that something of a safeguard in 
the meantime? 

MR. A. CLEARWATER: That section could be used 
by the court to al leviate the inequity. Unfortunately, 
there just haven't been enough decisions yet dealing 
with the problem in  the lsbister case, sort of cut off the 
problem completely, and that of course is the reason 
for the amendment to the b i l l .  But having said that, I 
real ly don't feel that it's fair sti l l  to leave that particu lar 
discretion in the court with respect to those pension 
plans of which I ' m  speaking. You just should not have 
to pay capital, tax-paid capital now for something you 
may or may not get in the future. In situations where 
there is lots of money in a fami ly, it isn't as big a 
problem; in situations where there is no money in a 
family, it's not a particular problem either, quite 
frankly. People have other problems. Where it is a 
problem though is in the ordinary average working
class family in his province, people who have been 
married for 1 0, 1 5, 20 years and people working at a 
job with an employer pension plan. 

The main two assets in terms of values probably are 
in the majority of situations, a home, if they have one, 
and the value of this pension plan to be determined. 
The legislation, the way it's drafted now, leaves the 
court very l ittle d iscretion. it's true, there may be some 
found in  that section, but it a lmost says to the court 

32 

that you've got to pay for that pension plan out of your 
share of the home, you 're left with nothing and you' l l  
get a pension when you're 6 5 .  N o w  that's great, I 'm 40 
and, by the way, I don't have this personal problem 
because I don't have a pension plan. I'm self
employed. 

HON. R.  PENNER: I can't help but remember the 
statement of Zsa Zsa Gabor, who you know, was mar
ried 9 or 10 ti mes. She said that her mother taught her 
to be a good housekeeper, namely, whenever she left 
the husband to keep the house. 

MR. A. CLEARWATER: I feel that people should be 
entitled to keep half, that's al l ,  and this b i l l  won't do it 
with the present attitude to the court. 

MR. CHAIRMAN: Mrs. Smith. 

HON. M. SMITH: Mr. Clearwater, I guess I 'm not 
completely persuaded by your argument on the injus
tice of the current state of the law. I guess for these 
reasons, I 'd appreciate your comment on them. I 
assume that if there have been contributions made to 
a pension plan that they've come out of the total 
income that fami ly unit had and that contribution to a 
pension plan purchases protection; that both spouses 
in a sense are entitled to an equal amount of protec
tion whether or not either one l ives a long l ife and is 
able to realize a pension or not. lt  seems to me that the 
justice in and of at the moment of separation or 
determination by a court should look at the fact that 
the payment has come out of the combined income of 
the unit and that the right of each spouse to protection 
should be equal .  The fact that there is perhaps insuffi
cient money in the unit to make economic conditions 
easy or even possible in some cases, I think, is another 
issue. I th ink it's the equity issue between the spouses 
that we're attempting to address in this legislation.  So 
I guess at the moment I can't qu ite follow the logic of 
your argument. 

MR. CHAIRMAN: Mr. Clearwater. 

MR. A. CLEARWATER: I think perhaps you m isun
derstood me then, because I don't disagree at all with 
what you said, pension plans are protection for the 
future and that's all they are. They are not l ike any 
other investment that's going to be divided up now. 
I'm saying that both spouses should have the protec
tion that's been paid for during the period of cohabita
tion, during the marriage. What I'm saying is you 
shouldn't have it now, one or the other, neither one 
gets it now, neither one can get it now, but this legisla
tion is going to give it to one now. That's what I 'm 
saying. I agree completely and I believe that's what the 
Canada Pension Plan legislation is intended to do; 
that is, when there is a separation, the one party's 
share becomes the one party's share. That is, that's 
now the wife's pension plan, if she's the person who 
stayed at home and hasn't contributed, she has it, it's 
vested and when she's pensionable age, she gets what 
her share is worth in the plan. I don't disagree at a l l ,  I 
wasn't suggesting otherwise, but what your bi l l  does 
is otherwise. lt says you've got to pay it now out of 
other assets, prima facie, and I appreciate that there's 
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a bit of discretion but. un l ike the previous two speak
ers, my experience is, very frankly, that the courts 
aren't that incl ined to vary from the equal division 
payment now and get rid of this relationship.  

You can get r id of the relationship under the princi
ple that I'm proposing, that part of the plan that's 
valued and that becomes the one party's is now the 
one party's. it's got nothing to do -there's no payment. 
When they reach 65, the one party doesn't have to go 
to the other and ask for half the money. Not at all, that I 
agree in the relationships I 've seen, that would be 
unworkable, we'd be back where we started from 20 
years before. That becomes his or her pension and it's 
payable to her. i t  can be identified, it can be valued, it 
can be done and it should be done. I th ink it's fair and I 
agree with you that there should be a q uality and 
equal protection. 

MR. CHAIRMAN: Mr. Fi lmon. 

MR. G. FILMON: Mr. Chairman, may I ask Mr. Clear
water, on the same point, is the d ifference that he is 
pointing out between the pension value and every
thing else, even including the house, the fact that it is 
not pre-cashable in many instances and therefore it 
cannot be in fact turned into a l iquid asset at the 
present t ime. Whereas even with a home, there is the 
choice to sel l  it and it's clear what the value is or to 
place a value on it, if somebody isn't choosing to sell it, 
but it is a saleable commodity as at any given date. 
This is not and it runs the risk, as was pointed to by Mr. 
Man ness, of the possibil ity that it is nonviable and will 
not in  fact prove to be worth whatever it's valued by 
any actuary or any business or any insurance com
pany at the present time, so that puts it in an entirely 
different situation. The ultimate and only fair way 
would be to have it vested at its present value equally 
in both people, so that they both take the risk of 
whether or not it's paid at that time or whether or not 
they live to benefit from it to whatever age is dictated. 
That is a very great difference in this particular item 
and anything else that's included in the whole Act. 

MR. CHAIRMAN: Mr. Clearwater. 

MR. A. CLEARWATER: That's right, I 'm suggesting · 

that the type of pension plan of which I 've been speak
ing, not the ones that can be cashed, no matter 
whether it's employee/employer or R ASPs or what
ever but only those ones which are, I th ink - this 
certainly affects the majority of the working people in 
the country and that's exactly right.  i t  has to be. I 
appreciate you don't want too many exceptions but, 
unfortunately, we're into an area where I think an 
exception has to be made for that type of asset to have 
some sort of fairness in the legislation. it's because 
you can't sell it or buy it now: if you could, I have no 
problem. 

MR. CHAIRMAN: Mr. Downey. 

MR. J. DOWNEY: Just to make sure I understand the 
point, Mr. Chairman, you're not arguing the principle 
of sharing the benefits of a pension, it's how and when 
the pension is paid out. That's pretty much the point of 
it really. 
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MR. A. CLEARWATER: That's right. it's not my con
cern that the pension may not be worth as much, 
although that is obviously a concern of everyone, 
that's an economic concern. it's not my concern 
though that it maybe worth less, you may not get the 
benefits you thought you would get no matter how 
much this actuary says it's worth now. That's not 
really my concern.  I ' l l  assume that they're correct and 
I ' l l  assume that hopeful ly our pensions wi l l  have some 
value when we reach age 60 - no age - when we get 
older. My concern though, is that what it was always to 
be, future protection, that's when you should get it 
and you shouldn't get it now. In fact, I don't want you 
to change the pension legislation and say that they're 
al l  cashable because weak people l ike myself would 
probably rather have a new car right now than a pen
sion. We might cash all our pensions, that's not what 
I 'm suggesting. 

MR. J. DOWNEY: Or bread on the table. 

MR. A. CLEARWATER: Well, that's possible. 

MR. CHAIRMAN: Mr. Santos. 

MR. C. SANTOS: Thank you, Mr. Chairman. In other 
words, the spouse can get the right to a pension now, 
but not be cashed because it is yet an incorrect right; it 
is not yet realized until the maturity or the date. 

MR. CHAIRMAN: Mr. Clearwater. 

MR. A. CLEARWATER: The spouse is entitled to that. 
He or she has stayed home and he or she has made her 
equal contribution: that is, that's money that other
wise would have come to the fam i ly .  So she's paid her 
share: just define her share and set it aside. 

MR. C. SANTOS: May I make an observation that 
because of the advances in health and health care and 
medical care, people generally are l iving longer in this 
generation than the last generation and they generally 
wi l l  l ive longer and longer. That means that people are 
drawing more and more from our pension funds and 
there are less and less people putting in  so even if you 
may have it right now, by the t ime you retire maybe 
there is no more money in the fund, so it is contigent 
on the future. 

Thank you. 

MR. A. CLEARWATER: That's right. I'm concerned 
that may happen, but the poor guy who just paid cash 
now is going to be stuck with that. 

MR. CHAIRMAN: Ms Dolin.  

MS M .  DOLIN: I have a question, Mr. Clearwater. In 
this I wil l  personalize to the extent that I happen to be 
the party holding the pension in  my particular mar
riage: my husband does not. If that were d ivisable and 
in the case of separation I did not l ive to 65, he would 
get no share of anything.  Is  that correct? I s  that what 
you're saying? 

MR. A. CLEARWATER: That's right. I f  that's the pres
ent term of your plan, if that is a term and condition of 
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your plan. yes. 

MS M. DOLIN: Most plans do not have survivor benef
its: that's what we found and that's where so many 
elderly women are left out when it comes to pension 
plans. I'm wondering if . 

MR. CHAIRMAN: May I interject here? The Hansard 
recorder is having trouble identifying people. Could 
you wait until you're recogn ized before speaking? 

Ms Dol in.  

MS M. DOLIN: Thank you. I 'm wondering if what you 
are saying is that the party who is waiting for the 
pension plan - both parties are waiting for that pen
sion plan to mature at age 65 of the party that holds it. 
Are you saying that the other party then must hope the 
person from whom they have separated or d ivorced 
l ives to that age in order to col lect on the benefit? 

MR. A. CLEARWATER: No. that's not what's intended. 
What I'm saying is that plan. and to personalize it, your 
plan is now at the time of separation d ivided and it's 
half of what it is now. what it's worth now, is now your 
husband's pension plan: whatever it's worth.  I f  he 
makes it to 65 or 70 or whatever. he'll collect the same 
as you will and the same with you. I f  you make it to 65 
or 70, you' l l  collect on your share. Obviously, your 
share is going to be reduced, your pension wi l l  be 
reduced. but that's the natural effect of a d ivision of 
property. 

MS M. DOLIN: One more q uestion. You feel that we 
do have the technology to handle al l  of th is? 

MR. A. CLEARWATER: Certainly, there's no ques
tion. I bel ieve it to be being done regularly under The 
Canada Pension Plan Act. I have some views on what I 
think should be amendments to that, but in principle it 
can be done. I don't th i n k  that's a problem. -
( I nterjection)- Oh certainly, legislatively it is possi
ble right now. 

MR. CHAIRMAN: Mr. Manness. 

MR. C. MANNESS: Thank you. Mr. Chairman. I think 
the last comment leads i nto a very short question. You 
say in pri nc iple it can be done. In your view. mechani
cally, can it be done? Can you see any great prob
lems? Do you feel it's just a paper mechanism that 
wou ld al low it or is it going to involve someth ing much 
beyond that. something that we can't foresee as far as 
a problem? 

MR. A. CLEARWATER: No. When I say in principle. I 
mean mechanically it can be done by legislation now. 
it's effectively done by The Canada Pension Plan Act, 
the amendments that were put in about 1 978, I believe, 
and with some modification it can be done. You can 
do to the existing plans by legislation. what The Can
ada Pension Plan Act does to the existing Canada 
Pension Plan by legislation and mechanically does it. 

MR. CHAIRMAN: Ms Phi l l i ps. 

MS M. PHILLIPS: Thank you. Mr. Chairperson .  Mr. 
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Clearwater. I understand what you're tal king about in 
terms of The Canada Pension Plan and deferred shar
ing.  However, if  an individual has a private pension 
plan with an employer, it's qu ite a bit different in that. 
when they change em ployers. unless that plan is 
locked in with 1 0  years and 45 years of age and they 
change employers qu ite often. say for instance. dur
ing the l ife of a marriage they had been involved in 
three different pension plans. or two and had each of 
them locked in ,  wou ld there be some way that the 
spouse who was working at home could have that 
d ivided and set total ly aside separately, so that share 
stayed in that particular plan regardless of what the 
working spouse went on to do? 

MR. A. CLEARWATER: Yes. I believe so. I would 
assume from your question that we're talk ing about a 
situation where during the course of a marriage, a 
person works at a job for 1 0  years and develops a 
pension plan. then moves to another job but that pen
sion plan is not portable and stays where it was: yes. 
that's a definite plan, separate plan. lt was accumu
lated during the marriage: it can be valued and set 
aside the same way that the Canada Pension Plan i n  
effect i s .  The next plan can b e  done the same way, i f  
another one a n d  another. I f  o n  the other hand they 
become portable; that is, he goes to the second job 
and the plan is moved over and amalgamated, which is 
often the case, then again that's no problem. lt 
becomes one plan. 

MS M. PHILLIPS: I guess I see several problems with 
deferring it. I recognize the problem that you're bring
ing up in terms of spl itting it and paying it out and the 
hardship right in the present that m ight create for 
some individuals; but in terms of deferring it, unless it 
was spl it out totally so that regardless of what that 
working spouse went on to do and whether they 
cashed out a future plan, whether they had two other 
wives in the meantime, that the assets that i nd ividual 
has would get paid out on her retirement. What if they 
chose to retire at different ages. if that's now the case 
in terms of not knowing that this individual has to 
retire at 65, her pension would come to her regardless 
of whatever choices the other spouse went on to make 
in terms of jobs or retirement age or remarriage or any 
of those kind of things. The difference between that 
and the Canada Pension Plan is regardless of what 
employer that person works for, the contributions are 
sti l l  in that one plan. 

MR. A. CLEARWATER: Yes, I appreciate that. deal ing 
with those situations where you move from plan to 
plan to plan, and I don't really bel ieve that would be 
the majority of situations: but irrespective. that would 
cause what I describe as probably an accounting 
problem for employers as well if there's a marriage 
break-up; but I suggest to you that accounting prob
lem is just that and that isn't sufficient in my mind to 
overcome the i nequity of what's happen ing now. I 
th ink the accounting problem can be worked out. but 
the unfairness of making someone pay cash now can't 
be, unfortunately. 

MR. CHAIRMAN: I f  there are no further questions, I 'd 
l ike to thank you. Mr. Clearwater. for your presentation. 
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Mr. F i lmon. 

MR. G .  FILMON: I just wanted to clarify one of the 
references that Mr. Clearwater has been making. He 
keeps referri ng to the fact that it is possible to do this. 
What I 'm saying is, does current legislation allow for 
the pensions to be spl it  and vested as of a certai n  t ime 
to pay out at age 65 or whenever, or would that require 
an amendment paral lel to that which has been made, 
as he referred, to The Canada Pension Plan Act? 

MR. CHAIRMAN: Mr. Clearwater. 

MR. A. CLEARWATER: No, current legislation, as I 
understand it, does not provide for that. Rather, it 
requ ires a specific amendment which I am suggesting 
is the specific amendment that should be in this b i l l ,  
and again it has to be co-ordinated with the provisions 
of our Pension Plan Benefit Act but really that is an 
amendment that I submit can and should be provided 
in this specific b i l l .  

MR. CHAIRMAN: Thank you, Mr. Clearwater. 

MR. G. FILMON: Can I further ask, in view of the 
questions of Ms Phi l l ips on this matter and Mr. Clear
water referred to the accounting problem, are we not 
deal ing with the situation whereby most pension 
plans are based on an amount that accumu lates, that 
wou ld in fact purchase an annuity that is worth so 
much per month at the time of retirement and, there
fore, that amount could be spl it ,  purchasing two 
annuities of equal value and therefore returning equal 
value? If there were this appropriate amendment that 
would vest it, then it wou ldn't have the effect of con
cern as to which of the spouses was sti l l  l iving, 
because whichever was sti l l  l iv ing would be entitled to 
h is  share or her share pro rata. So that is al l  possible, 
given the proper type of amendment, you're saying? 

MR. A. CLEARWATER: My answer to the q uestion is 
yes. 

MR. G.  FILMON: Thank you, Mr. Chairman. Thank 
you, Mr. Clearwater. 

MR. CHAIRMAN: Lauranne Dowbiggin.  

MS L. DOWBIGGIN: Good morning.  I 'm from the 
NDP Status of Women. 

We're concerned about this but I ' l l  warn you , we 
haven't done an awfu l  lot of research,  so don't ask real 
deep questions afterwards. 

The thrust of this amendment that makes pensions 
a fam i ly asset is applauded. We commend the 
Attorney-General for developing this amendment so 
quickly. lt demonstrates to us that the government 
understands the seriousness of this issue. We have 
two major concerns about this amendment, Sections 
8.1 ( 1 )  and Section 1 4(3) . 

We view Section 8.1  ( 1 )  as an enormous loophole 
that wou ld allow the court to decide to not make a 
rul ing in a difficult or awkward case. We have lsbister 
versus lsbister, as I 've heard you've heard quite a bit 
about this morning,  as an exam ple of this.  In another 
end of the spectrum, we can see many scenarios that 
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could be presented to the court and may be accepted; 
l i ke an old or a m iddle-aged couple could use medical 
evidence saying that they will expire before 65 and 
therefore the pension has no value. 

This section could be used to deem the asset at zero 
value and therefore there is nothing to equally divide. 
I f  this section is to protect the court and the fami ly ,  
then guidel ines must be inserted. lt is reasonable to 
set gu idelines to clarify the intent of the section. Our 
strongest opinion is that the section should be total ly 
deleted. In cases that are viewed as extreme and value 
would not be realized, the court can assign a $1  value 
and satisfy the intent of the legislation. Further, any 
plan paid into has a value. We cannot accept that a 
pension could at any point not have a value. 

Our concern in Section 1 4(3) l ies with having the 
court ascertai n  a market value and d ivision of that 
value. Our first objection is one of principle. This sec
tion through its application continues the separative 
property concepts in fam i ly law. lt does not assume 
that the pension is or has been jointly owned and that 
both parties can and should have the right to maintain 
that asset as a pension regardless as to whose name is 
on the asset. l t  does not allow for pension credits. As 
soon as you deem a dol lar value to the pension and 
pay one party out, the asset ceases to be a pension. 
Under this section in its present form the nonholder, 
usually a woman, is forced by law to lose the pension 
totally. l t  is necessary to use this legislation to found 
the pri nciple of community property and, as an exten
sion of that, pension credits. 

From my reading of The Pension Act, if  this legisla
tion, B i l l  1 5, assigns both parties as owners of the 
pension, then there's no need to amend or change The 
Pension Act. We feel that pension credits should be 
inserted instead of Section 1 4(3) i mmediately. I f  the 
Committee refuses to accept the aforementioned 
concepts, then we see a strong need for guidel ines to 
be applied; for example, in a pension that is employer 
and employee contributed, the date of separation 
could be used and the court could assume that the 
parties have turned 65 and ascertain the value of the 
pension at that point. In  a p lan where there is  a one
person contributor, a commuted value could be 
assigned with a defined benefit pay out used to desig
nate a value of the pension and equally divide it. In a 
new not vested pension, the amount of the premiums 
paid could be ascertained and that f igure equally 
d ivided. To more easily ascertai n  the value of a pen
sion and to maintain consistency in the courts, we 
would recommend that a court actuary or actuaries be 
appointed if you're going to maintain Section 1 4(3). 

So our recom mendations basically are that Section 
8.1  ( 1 )  be deleted tota l ly ,  that Section 1 4(3) be deleted, 
and an appropriately worded section,  a l lowing for 
pension credits as the only way to spl it  a pension, be 
incorporated. Thank you. 

MR. CHAIRMAN: Are there any questions for Ms 
Dowbiggin? 

Mr. F i lmon. 

MR. G.  FILMON: Thank you , Mr. Chairman. I just 
wanted to apologize to Ms Dowbiggin for the humour 
which we saw here at the beg inn ing of her presenta
tion. We indeed were not making l ight of her presenta-
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l ion. Rather, when she made the comment about not 
having looked into it in depth, researched it and there
fore not perhaps able to deal with it in detai l .  my 
colleague just simply said that her party was known 
for that in the House as wel l ,  so that it was all right; we 
understood. 

In any case, the question that I'd l i ke to ask is that 
earlier in referring to pension benefits, I bel ieve Ms 
Dowbiggin said a couple could convince the courts by 
producing medical evidence that the pension should 
not be paid out, because they had medical evidence 
that they would expire before reaching age 65. Is  that 
what you said in your presentation? 

MS L. DOWBIGGIN: it's an extreme example to make 
a point. 

MR. G.  FILMON: Okay. I f  I may just ask a question. 
What sort of medical evidence would you visual ize 
that anyone could present that would convince a 
court that they would expire before age 65? 

MS L. DOWBIGGIN: That's not the i ntent of the 
example. I 'm sure we could go on and on and round 
and round,  which is exactly what would happen in a 
court setting. 

MR. G.  FILMON: Okay, that's f ine. Thank you, Mr. 
Chairman. 

MR. CHAIRMAN: Are there any further questions? 
Mr. Manness. 

MR. C. MANNESS: Yes. I th ink you made a comment 
that, in fact, any money put i nto a pension plan today 
definitely has value. Are you i nd icating that it's a gua
ranteed fact that al l  money invested - and I hate to use 
that word - today wi l l  have value in the future? 

MS L. DOWBIGGIN: 11 wil l  sti l l  be money; it's some
thing that's been paid in. 1 1  can't come out at a zero 
value unless the whole plan has gone bankrupt. 

MR. C. MANNESS: Well ,  f ine. I th ink the witness has 
in fact said the qual ifying mark. You said unless it 
goes bankrupt; so you acknowledge the fact that cir
cumstances could arise that it m ight occur? 

MS L. DOWBIGGIN: That's why I put the contingency 
in for the dol lar value, as in $1 .00. 

MR. CHAIRMAN: Any further questions? Seeing none, 
I'd l i ke to thank you, Ms Dowbiggin ,  for your 
presentation. 

MS L. DOWBIGGIN: Thank you. 

MR. CHAIRMAN: Mrs. Beth Krol l .  

MRS. B. KROLL: I 'm presenting this brief on behalf of 
the Winni peg Chapter of the Congress of Canadian 
Women and its aff i l iates, the Women's Branches of the 
Association of United Ukrain ian Canadians, the Fed
eration of Russian Canadians and the Un ited Jewish 
Peoples Order. 

The Congress of Canadian Women is part of a 
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world-wide organization, the Women's International 
Democratic Federation, with 1 21 member organiza
tions in 1 06 countries. The WIDF holds consultative 
status B at the United Nations, which covers nongo
vernmental organizations and as such, participates in 
the work of the United Nations Commission on the 
Status of Women, which has resulted i n  the Universal 
Declaration of Human Rights, the Declaration of the 
Rights of the Child and the Declaration on the El imi
nation of Discrimination against Women. lt was upon 
the suggestion of the WIDF,  backed up by other non
governmental organizations, that the Un ited Nations 
decided to declare 1 975 as International Women's 
Year. 

For over 30 years, our Winnipeg Chapter has been 
working for the achievements of fu l l  equality for 
women. We made a submission on fam i ly law to the 
Law Amendments Committee in November, 1 976, and 
we later welcomed the enactment of the fami ly law 
legislation which followed. 

One of the purposes of our organization is to 
advance the stab i l ity and well-being of the fam i ly, 
which we consider to be the foundation of society. 
Fam i ly law should not only deal with marital break-up, 
but should buttress the fami ly  mi l ieu, bolstering the 
harmony between husband and wife and el i minating 
i nequalities which create friction and hostility. This 
purpose can best be served by provisions for ful l  and 
immediate community of property during marriage. If 
we concern ourselves only with the d issolution of the 
marriage, it becomes a case of locking the door after 
the horse has been stolen. 

The nonearning spouse, in  the vast marjority of 
cases the woman, should not have to wait for marriage 
breakdown to establish her right to a fair share of the 
property accumulated during the marriage. Marriage 
should be a partnersh ip  of shared responsibi l ities. 
The roles of the economic provider and the home
maker are of equal value to the relationship. There
fore, marriage can only be strengthened if the non
earn ing spouse is not put in the humi l iat ing position, 
as many are now, of having to ask the earning spouse 
for money. To remedy this situation would be a posi
tive step in creating and maintaining harmony in the 
home, with the resultant good mental health of all  
members and less marriage break-ups. 

We, therefore, strongly urge that Bi l l 1 5  include the 
following amend ments: 

( 1 )  To make provision for full and immediate com
mun ity of property reg ime of fam i ly assets during 
marriage and on marriage break-up. 

(2) In  the event of separation, pensions be shared 
on an equal basis of 50 percent to the wife and 50 
percent to the husband. 

(3) The question of determing the value of a pension 
not be left to the courts or the judge, but that a formula 
to determine such value be spelled out in The Marital 
Property Act. 

By so doing, we bel ieve fami ly law legislation wi l l  
move in the direction of enabling women to achieve 
full equality. Thank you. 

MR. CHAIRMAN: Thank you Mrs. Krol l ,  are there any 
questions? 

MRS. B. KROLL: I have some copies here if anybody 
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wants them. 

MR. CHAIRMAN: Could you give them to the Clerk 
and she wi l l  copy them and distribute them? 

HON. R.  PENNER: I 'd l ike to thank Mrs. Krol l  for her 
presentation and concern. I just want to make a cou
ple of comments. 

I th ink  it should be understood - I hope it has been 
from comments I 've made previously - that this b i l l  is 
not to be taken as a comment, express or impl ied, on 
the concept for example of community of property. 
There was a particular problem - it was clearly an 
urgent one - that had been recognized in fact by the 
previous administration following lsbister and which 
we were anxious to deal with in what of necessity, of 
course, has to be a fairly short Session. 

The larger question such as community property 
wou ld real ly require very very careful consideration 
over a lengthy period of t ime, briefs and so on; so that 
the bill is designed in the main to deal with a particular 
problem in a part icular way; nor is the bi l l  a comment 
at a l l  on the question that was raised earlier about 
desirabi l ity of pension spl itting legislation. Indeed, I 
th ink general ly there would be an agreement on that, 
but it's our advice that to amend The Pension Benefits 
Act is  a horrendous problem and you don't want to do 
that without very carefu l  thought as to how that can 
best be effected. So, this is an i nterim b i l l  in  a way, but 
we do bel ieve it w i l l  meet the particular problem for 
the time being. 

The only other comment I have is that with respect 
to formula, there are arguments that can be made both 
ways about putting formula or formulae into legisla
tion. Our advice is that there's such a variety of pen
sions that it m ight be better to do as they d id with 
some good results in B.C.; namely, since the courts 
wi l l  have to rely case by case on expert evidence, to 
al low the courts to develop the general approach to be 
taken in evaluation of pensions on the basis of expert 
evidence which is available, and we' l l  monitor the 
situation. 

Thank you for your presentation. 

MR. CHAIRMAN: Are there any further questions? 
Thank you Mrs. Krol l .  

Ms Valerie G i lroy. 
Ms Bernice Sisler. 

MS B. SISLER: Mr. Chairman, I wonder if it would be 
permissible for Jennifer Cooper to take my place and 
for me to fal l back to her place si nee she has to leave, if 
that's permissible for your committee? 

MR. CHAIRMAN: Certainly. 

MS B. SISLER: Thank you. 

MR. CHAIRMAN: Mrs. Jennifer Cooper. 

MRS. J. COOPER: Good morn ing. I 'd l ike to make a 
presentation on behalf of the Manitoba Association of 
Women and the Law. I, first of a l l  though, have a 
couple of comments about things that have come 
forward and that appear to be particular concerns of 
this committee. 
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The first is with respect to this formula that MARL 
was recommending, this idea of having the number of 
years that you have cohabited over the number of 
years you have contributed times a half. I th ink that's a 
l ittle bit m islead ing to say that formula is going to 
work, because the question is sti l l  half of what. We sti l l  
have t o  determine the value. In  fact, it's my opinion 
that The Marital Property Act as it presently exists 
provides us with that formula, because if you think 
about it ,  that formula after a l l, al l  it's doing is al lowing 
you to ascertain the number of years during which the 
spouses cohabited and made pension contributions, 
which is under our scheme in The Marital Property 
Act, when we're supposed to be looking at marital 
assets in any event. 

I refer you to Section 4 ( 1 )  where it makes the Act 
apply to assets acqu ired during marriage, so therefore 
if you made pension contributions before marriage, 
they wou ldn't be included at a l l .  Then I would refer 
you to Section 1 5, which makes the cutoff date basi
cally the date of separation; so we don't need a for
mula l ike that, I would submit. I th ink that already 
we're going to be looking at the years of cohabitation 
to determ ine it. We're still left with the problem , which 
of course is what is the value of the pension. 

The other point that I was going to make is with 
respect to a matter the person from the YWCA 
brought forward; that is Section 8.1  ( 1 )  of the Act as it's 
proposed in Section 4 of the bi l l ,  and that is this 
phrase: "that there is no reasonable possib i l ity of the 
rights ever being realized." The submission was that 
should be deleted entirely. 

it's our subm ission that it could be a pension has 
zero value, it could be a pension is valued at $ 1 00 or 
$ 1 0,000 or $50,000 and that there are many many 
factors to take into account in determining value; for 
example, the age of the contributor the health of that 
individual, how long they've worked at their employ
ment, their job h istory, maybe they jump from job to 
job and there's no l ikel ihood that a pension wi l l  ever 
be vested. That's a job for the actuarial to consider. I 
would submit, that the cases that have already been 
handled in the courts when actuarial evidence is 
brought forward and these actuaries are being cross
examined, they give evidence that yes, in fact, they've 
considerd that this man is 64 1/2 years of age, has been 
working at the same place for 35 years and they are 
assuming that he wi l l  get his pension next year, or 
they have considered that the man is only 20, has only 
worked at h is employment for 2 years and the l ikeli
hood that his pension will vest, that he will work at that 
same place for 10 years, is somewhat unl ikely. lt  could 
be that it's so un l ikely that in  fact the pension has zero 
value. 

My feel ing is that if the judges understand that if this 
Act is  explicit enough with respect to those kinds of 
factors, then there's no need to have a provision l ike 
this. I would submit that it's dangerous to have a pro
vision l i ke this because I think it invites judges to hang 
their hat on this kind of reasoning by saying, wel l ,  
there's n o  reasonable possibi l ity. A l l  of those factors 
must be considered each and every time the judge is 
in a position to try and assign a value. 

The last thing I 'd just l ike to speak to is Abe C lear
water's submission. He was pointing out the inequity 
of having to pay money over where there may be no 
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other assets. 
Th is, of course, is an issue no matter how you value 

the pension; it's always going to be an issue. The first 
thing I would say about it is, I th ink it's not going to be 
that often that there aren't some other assets that can 
be transferred about to make it so that the spouse's 
position is equitable. For example, the fam i ly home 
would be a l i kely candidate or its contents or bank 
accounts and so on. In  the event, that there aren't any 
assets to be transferred, it could be that the individual 
has a sufficient income that certai n  amounts could be 
ordered to be paid. As Mr. Penner has pointed out, 
there's certain ly a provision in there that would al low it 
to be paid over t ime with or without interest, so as to 
avoid undue hardsh ip.  

The issue, I think though that really bothers Mr. 
Clearwater is the fact that th is  poor fellow could die at 
age 64 and never get a pension, but there he is at 35 
years of age, he's d ivorcing his wife and she wants 
some of that value. The submission that I wou ld make 
too, is to consider that in determin ing the value, those 
risk factors are being bui lt  in by the actuaries. They're 
saying, okay, the man is 35, when is that pension 
going to vest and they look at all those kinds of fac
tors. Now, if he gets lucky and keeps working at the 
same place and lives till 65, he gets a windfa l l .  I f  he 
gets unlucky and d ies earlier, perhaps you could look 
at it as her gett ing a windfal l ,  but the point being is that 
those factors are bui lt  into it .  So it's not result ing in a 
fundamental unfairness to the contributor as Mr. 
Clearwater would suggest. 

I would just l ike to then refer to my submission 
which, I would comment firstly, applauds this bill and 
its i ntent and in particular, its categorization of pen
sions as fami ly assets which we think they should 
rightful ly be characterized as. 

Again ,  our issue that we're concerned with is the 
same one that concerns MARL, the YWCA and a 
number of other people who've made submissions. 
Our concern is that there's absolutely open-ended 
discretion for the judges and no gu idel ines in trying to 
determine how we're going to val ue the pensions. it's 
al l  very well and good to say, you get 50-50, but 50-50 
of what? lt could be very l ittle or it could be qu ite a bit .  

B i l l 1 5, our concerns are twofold ;  first, that there wi l l  
be a lack of  certai nty i n  making settlement. As a law
yer, I'm speaking particu larly on behalf of my cl ients, 
there's going to be a lack of certai nty that won't al low 
us to make settlement without recourse to the judicial 
system . Secondly, we're concerned that determina
tions of value of a pension m ight be clouded by a 
judge's opinion regarding perhaps the appropriate
ness of the Act or h is  view of the particular equ ities in 
the case, always the inarticulate major premise that 
sometimes seems to exist. 

With respect to the question of certai nty. I would 
comment that, generally, The Marital Property Act 
with its 50-50 sharing regime is very easy for the pub
lic to apply and to understand. Very often people 
come into the office, they've already l isted their assets 
and they have proposals as to how they're going to 
deal with it 50-50. I guess the Act got a lot of publicity 
because it seems to be working wel l .  

I f  there's an issue as  to  valuation, usually a mutually 
approved appraiser can be appoi nted, go in, take a 
look at the fami ly home and g ive an idea as to value. 
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Our subm ission is that this legislation which deals 
with the valuation of a marital asset, wh ich practically 
everybody's going to have to consider, most people 
have some k ind of pension or other, sometimes many 
different kinds, is going to i ntroduce a big question 
mark. 

How do we advise a cl ient as to the appropriate 
amount of which to settle? There's going to be wide 
differences i n  valuation, depend ing on the approach 
that the court is going to use. We have no idea which 
approach the court wi l l  use. Court costs and lawyer's 
fees, of course, eat into the amount of the marital 
assets which for the average fam i ly is not all that large 
to begin with. 

I would submit that t ime is not necessari ly going to 
hea l th is, antic ipating Mr. Penner's comments, 
because when I look at the B. C. situation I vJi l l  admit 
that I haven't read al l  the cases, but I've certainly read 
a report which has come out rather recently prepared 
by two lawyers in B.C. ,  Lyndon Robinson and Terry 
Webster, which indicates that the case - there are 
many different opin ions and views being taken. They 
spend much of the report looking at the recent case of 
Rutherford versus Rutherford wh ich they mi ld ly cal l  a 
landmark dec ision. lt introduces al l  kinds of th ings 
it's B .C.  Court of Appeal - many of which I th ink are 
very q uestionable, I wouldn't want to see i mplemented 
in Man itoba. More about that case later, but I th ink the 
main point is that without some d irection or guidance 
it's going to be increasingly d ifficult for the lawyers to 
guide people through a happy settlement - if that can 
be happy - at marriage breakdown of their assets 
without having recourse to the courts. 

it's with all d ue respect to the judiciary that we 
articulate this second concern. Many judges, of course, 
make every effort to apply the existing law fairly and 
equ itably; however, judges are human. They are a 
product of their environment and we can certain ly 
look to some past cases to see that the courts have not 
always come out in favour of women. That's probably 
why there are so many women's groups here that are 
very very concerned. We are saying that where discre
tion exists, these factors, even though they may be as I 
say an inarticulate major premises, may influence the 
judge in the exercise of his d iscretion. 

Another reason why women's groups were saying 
don't g ive d iscretion to vary 50-50 is the same reason 
why we're saying don't g ive nothing but d iscretion in 
val u ing assets. For example, in  the George versus 
George case, which is an unreported County Court 
decision in Manitoba, the courts looked at the cash 
surrender val ue of a pension, less the tax repercus
sions. Some courts have not taken into account tax 
repercussions. Ask yourselves whether it's equitable 
to take into account tax repercussions of a pension 
when it's un l ikely that the individual is going to cash 
that pension out at their current i ncome, rather they're 
going to probably wait unti l  their income is somewhat 
less. 

The point is that valuation of property cannot be 
influenced by any extraneous factor such as whether 
a judge after hearing the facts of the case in some way 
wants to pun ish the wife, for example, for her adu ltery, 
whether he considers that her contri bution as a 
homemaker compared with his 1 4-hour days at his 
employment is somewhat less and he wants to equal-



Thursday, 17 June, 1982 

ize that, the point is he's g iven u n l i mited option in 
terms of the method which he's going to use to value 
with q u ite different results. i t  may be that this m ind-set 
results in a somewhat lesser valuation and again, it's 
fine to say 50-50, but what if it's 50 percent less than of 
what you shou ld be getting? 

Okay, wel l ,  the question that everyone worries 
about and is concerned about, how do we determine 
value then? Our submission is we shou ld not look 
simply at the cash surrender value or the amount of 
the employee contributions and that's been done in 
the past, but rather we should look at what's been 
called the actual value of the pension. I refer you to 
this R utherford case out of B.C. and I ' m  quoting the 
judge now. "Ordering the husband to pay one-half the 
pension contributions to date," which is what we're 
not recommending as a settlement of the wife's claim 
is clearly unfair to her. The value of the pension, once 
it comes into the possession of the husband is worth 
many times that sum.  Why should the wife not share i n  
its actual value? W h y  not i ndeed? 

Now, the two major arguments that are used against 
determin ing actual value, the fi rst one is that it's tough 
to f igure out; the second one is  that, well, we could 
have this i nequ ity that a person is being asked to pay 
something they don't yet have. With respect to the first 
concern, surely, it's no response to say that because 
it's hard to fig ure out actual value that we shouldn't 
try. I f  you use a formula of actual cash value, then 
what you end up getting is consistently undervaluing 
pensions and is that equitable, having that result? So I 
th ink that we're forced to look at what the actual value 
is.  We'd l ike to be able to g ive you a very s imple 
formula, but heaven knows, pensions are compl icated 
and I 'm no expert, but one of the suggestions we have 
is something s imi lar to The Fami ly Maintenance Act 
which l ists factors which the judge m ust consider i n  
determin ing in that case under Section 6 ,  I believe, 
amount of spousal maintenance that should be paid. 
In this case the kind of l ist that we would have would 
i nclude factors such as the length of the marriage the 
age and the health of the contributor, the amount  of 
contributions wh ich have been contributed to date by 
the employee and the employer and whether that pen
s ion is vested. Now I don't suppose that l ist is exhaus
tive but I suppose with further research it could be 
made to be exhaustive. 

I'm recommending that it be made a closed l ist 
because I th ink there are other factors which the 
courts have considered which I don't think are rele
vant to determ i n i ng valuation. For example, I don't 
th ink that the cash su rrender value of the pension is at 
all relevant and perhaps it's so important because the 
judges have used it so often, it may be so important to 
actually put it in the legislation they're not to look at it. 
Because it's so easy for those judges to say the cash 
surrender value if you walk down tomorrow and cash 
it in  is $2,000, okay, she gets $1 ,000.00. That has 
nothing to do with the actual value of that pension 
right now which projected over the long term can be 
worth far, far more. You always find that the cash 
surrender value is much lower than the actual value. 

Simi larly the age of the reci pient, typically the wife, 
shouldn't have anything to do with what that value of 
that pension is and it's been looked at or, for example,  
whether the wife has her own pension. What has that 
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got to do with it except maybe that's got to be shared 
as wel l?  Also, whether maintenance is payable and 
sometimes in situations they have said, wel l ,  the wife 
is going to get $500 a month mai ntenance, so we 
shouldn't share this. This pension is an asset, is a 
piece of marital property which must be shared. 

The Fami ly  Maintenance Act tells us that after al l  
marital property has been shared, then we' l l  look at 
the q uestion of maintenance, whether it's needed. it 
might not be needed, now that she's got the house, 
furniture and th ings l ike that she may not need main
tenance, she's got her own part-time job. S im i larly 
under The Divorce Act, although it's not said explic
itly, the case law is developed that you look at the 
d ivision of marital property, you let that happen and 
then you say, okay, now is maintenance necessary? 
But we've had cases which are qu i te backwards to 
that, I think, where the judges are getting al l  m i xed up 
about pensions because the man wi l l  be 65,  he' l l  be on 
a pension and she's sharing it then by way of mainte
nance and so on, shouldn't have anything to do with it, 
we're suggesting. 

That second problem that there's going to be no 
assets to satisfy the order, I 've already dealt with. I 
think that we have remedial provisions in the legisla
tion in the case where it's very unusual. There's one 
other solution and that's the Rutherford case that 
brought it forward. This would be, in my view, a situa
tion where you had no other assets to transfer over 
and the i ndividual had no i ncome sufficient that you 
could satisfactorily order a payment over. I n  that 
situation what Rutherford did and I suggest our courts 
could certainly do it, is they ordered that the h usband 
or they declared that the husband was a trustee of the 
wife's portion, so that she got her money out when he 
d id .  

Now, I make a word of  caution here because I th ink 
that there are problems with that approach and that i t  
should be used i n  a last resort. For one th ing and th is  
has been pointed out already, it obl iges parties to 
keep i n  touch when they probably don't want to. Also 
enforcement is going to be a major problem. I think it's 
all too often that individuals who don't have any assets 
and don't have a significant income are also people 
who are without roots. They move around a lot and 
maybe you aren't going to be able to keep track of that 
i nd iv idua l - to real ize that - when you want to 20 years 
down the l ine. Although the judge in the Rutherford 
decision said, well,  the wife can obtain an order of 
security securing it against property or whatever, by 
defin ition there wouldn't be any security. I f  there was 
property or something else, you would presumably 
have used that to satisfy the obligation at f irst instance. 

The ideal situation, and I agree with all of the pre
vious speakers, would be a reform of The Pension 
Benefits Act which would eradicate all of the prob
lems. We wouldn't have to worry about valu ing these 
darn pensions, but the fact is, I agree with M r. Penner, 
that it real ly should be done in the context of a g lobal 
change to that Act and in the i nterim, best that we f ix 
up lsbister so that women are being able to share in 
the value. I n  terms of what that value should be, I thin k  
the courts should be directed to look at the actual 
value of the pension. 

MR. CHAIRMAN: M r. Penner. 



Thursday, 17 June, 1982 

HON. R. PENNER: Let me thank Mrs. Cooper for an 
excellent presentation which, in part, I think because 
it  is wel l  thought out, i l lustrates the complexity of the 
problem. I would agree and have so stated that a 
better, not necessari ly an ideal sol ution because I 
don't think there are ideal solutions, but a better solu
tion will ult imately be found I hope in  the revamping of 
The Pension Benefits Act. I just wanted to comment 
that I've read Rutherford and R utherford, in fact, I 
have it with me. it's interesting that there's a commen
tary that Mrs. Cooper referred to on it exto l l ing the 
virtues of the decision, but then you went on to add 
editoria l ly that you don't agree with the commentary 
which indicates the fact that we had to wrestle with. 

At the moment, there is no clear consensus as to 
what to do with the pension and how to value. In  fact in 
Rutherford, referring to a Cal ifornia decision or an 
earl ier B.C. decision, the judge at one point said, " I n  
this case the pension i s  more complex than in Pryclak, 
wh ich is the California case, and that rather straight
forward formula cannot be adopted."  I think I 'm quot
ing that to i l lustrate the difficulty of attempting to put a 
formula for valuing when there are just so many d if
ferent kinds of pensions and there are other conting
ent interests which are dealt with here, l ife insurance 
policies, accident and sickness insurance policies, to 
attempt to write into legislation a singular formu la is 
enormously d i fficult.  I th ink that whi le I understand 
the concern that many people have, not just women's 
groups about judicial discretion, the judicial d iscre
tion by definition must be appl ied judicial ly and that is 
on the basis of evidence that by the very nature of the 
beast, the particular asset being dealt with, there wi l l  
have experts brought in who can give evidence on the 
particular pension or contingent interest that is  in  
question. I would hope that the courts wi l l  in  such 
instances, where the parties haven't agreed previously, 
come to a reasonable concl usion. Perhaps I should 
leave it on that reasonable note. 

This legislation, l i ke all other legislation, wi l l  be 
monitored very careful ly. I f  in fact the k inds of fears 
that have been expressed that judges somehow or 
other won't be able to rely on expert evidence but wi l l  
require formulae to be built into legislation, well, we' l l  
have a look a t  that situation a s  i t  develops. 

MRS. J. COOPER: I agree with Mr. Penner that there 
is no clear consensus as to formula.  There certainly is 
none in the B.C. legislation as it's grown up and its 
certain ly m isleading to imagine that the experience in 
B .C.  should hearten us in leavi ng all of the d iscretion 
with the judges to do with what they wi l l .  I don't think 
it's enough to say that we wil l  have a watchdog posi
tion. I think we should always do that, that's a given , 
but one of the reasons why in the fami ly law legislation 
we felt it necessary to have a l ist of factors for spousal 
maintenance is because the history was the judges 
were taking into account a l l  kinds of factors which 
were not relevant and not the least of which was fault, 
the fault of the marriage break-up. We want to avoid a 
situation l ike that in this case. l think the very least that 
can be said is that it's unfair to divide the actual cash 
value; it's unfair to divide the sum of the employee 
contributions to date; it's probably unfair to take into 
account the tax repercussions g iven that people don't 
general ly take their pension benefits out in  a h igh 
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income earning year, they wait unti l  they're retired or 
laid off or something. 

There are certain th ings that can be said which the 
judges have done, so quite frankly, I don't trust them 
not to do it again .  

HON. R.  PENNER: I might conclude with a self
serving statement. Apparently the difficulty with those 
judges is they took neither my evidence lectures or 
your evidence workshops. 

MR. CHAIRMAN: Mr. Fi lmon. 

MR. G. FILMON: Thank you, Mr. Chairman. I too 
would l ike to thank Mrs. Cooper for her presentation, 
a very broad coverage of the problem. ! think because 
it required this sort of broad coverage, it i l lustrates 
how complex it is .  I ' m  going to get to the nub of the 
issue which is to deal with trying to determine how the 
pension benefit shall be equitably divided. I think that 
we're a l l  coming from the same viewpoint, that is, that 
equal sharing of all of the applicable marital assets 
ought to be our objective. However, pensions, I th ink 
we've had ample i l lustration, are the one asset that 
cannot i f  they are not ones that can be pre-encashed 
cannot be valued equal ly. 

Mrs. Cooper has referred over and over again  to 
saying that she's not in favour of uti l izing cash value; 
she's not in  favour of the sum of contributions to date; 
she wants to val ue them based on the actual value and 
I submit that there is no such thing. You either have 
the present value or you have the future value with risk 
and there's nothing in between. The fact of the matter 
is she has pointed out that actuarial analysis accounts 
for a risk factor; then you have said that therefore you 
are in an equal position with respect to windfal l  if you 
make evaluation today. The equal position is  that if the 
spouse who had the pension or retains the pension 
benefits d ies at 64 v, , the windfall is to the spouse who 
got the money at the time of marriage break-up. 

On the other hand, if he l ives and he gets the wind
fal l ,  the fact of the matter is that's not true; if he l ives, 
he only gets to get his equal share of whatever was 
divided some years ago at the marriage break-up.  She 
has already received it, she has no risk if we're talk ing 
husband and wife - I 'm sorry, I shouldn't do that 
because it could equal ly be the other way around and I 
want to make that point. But the fact of the matter is 
that once you give somebody their cash share up front 
they have no further risk. it's the other person who 
bears al l  the risk, so the only fair way is to find a 
method of dividing it in which the risk is shared and 
that only way is to have it vested at that point in time in 
both persons' hands and they each have the risk for 
their own half but they don't bear the risk for the other 
person's half. That, as Mr. Clearwater said, is able to 
be done with changes to the pension legislation. l t  
would be able to  be done and it would be able to  be 
valuated but there is no such thing as actual value. 
That's my submission and I ' l l  ask for Mrs. Cooper's 
comments on it. 

MR. CHAIRMAN: Mrs. Cooper. 

MRS. J. COOPER: I agree with what you said that 
changes to The Pensions Benefits Act are our u ltimate 
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;�oal not only because it would make this problem a 
heck of a lot easier, but also because there's a very real 
;ocial problem of elderly women in poverty and we 
have to provide for that in some way. With respect to 
vour comment that the wife is not at risk, my submis
; ion understood that in the event that the h usband is 
real ly very young and there is some issue as to 
whether he will l ive long enough or work at his place of 
employment long enough to get those benefits, then 
when the actuaries take that into account, they w i l l  i n  
;ome cases seriously undervalue the pension in  order 
to bui ld  in that risk factor. So in other words even 
though the wife walks away with $2,000 cash, as you 
put it, no strings attached, no risk; if she'd hung on, his 
value at age 65 m ight be $60,000, for example, and half 
of that is $30,000.00. But she suffers a l ittle and if he 
dies before that, he probably suffers a lot except he's 
not around to know it. 

I d isagree with you that there is no actual val ue. I 
use that phrase only because the courts have brought 
forward that phrase and it can be d istinguished from 
cash value or other phrases. The actual value causes 
you to look at really what that pension is worth and 
what it's going to be worth down the l ine. With respect 
to a formula for determi ning it, which I think is the 
issue that's before the committee, d ifferent people 
have put forward different proposals. I'm asking you 
to consider l isting some factors the judge must look at 
and I think even that wi l l  help and, in  particular, per
haps l isting things he ought not to look at, in particu
lar, if  that list is not an exhaustive one. 

The Family Law Subsection of the Manitoba Bar, of 
which I'm a member, wi l l  be presenting I suppose 
ton ight - now that we're at noon - and they also have a 
submission as to a way in which one can determine 
value. it's s imi lar to one that was brought forward 
early this morning; that is, you ask yourself the ques
tion what would it cost now to buy something which  
would have the result of the same benefit 20  years 
down the l ine and that's an alternative. The point is, if 
you don't have it there, you're going to wind up with no 
certainty i n  the law and possibly great inequities, 
especial ly if the judges are simply halting the cash 
value. 

MR. G. FILMON: Of course there are all sorts of 
uncertainty about the future and that is exactly the 
problem. You can't have any certainty in the law about 
the value of this pension, that's precisely the point. 
There is even the uncertainty as to whether or not 
u lt imately the benefits might flow because of what
ever happens in  the economy at all, but that's another 
case and another problem. Mrs. Cooper has indicated 
that actuaries wi l l  take into account the risk based on 
the ind ividual person, h is  health or how long he's 
l i kely to stay. That's not an actuarial analysis at a l l ,  
that's somebody's crystal ba l l  gazing and guess. 
Actuaries only make their analyses based on a l l  of the 
accumulation of experience to date, on the m i l l ions of 
people and the projections of expected life, a l l  of 
those th ings, how many times they may change jobs 
and so on. They are basing it on the broad spectrum of 
the m i l l ions of people who are under coverage for 
pensions throughout North America or the world,  in  
general , and obviously their statistics are different for 
different areas because we seem to have h igher risk 
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areas of l iv ing. The fact of the matter is it is impossible 
for an actuary to do it on an individual case. 

MR. CHAIRMAN: Mr. Evans on a point of order. 

HON. L. EVANS: Mr. Chairman, on a point of order, 
whi le the information is interesti ng, the debate going 
on between the delegate and the member is intense 
and interest ing as wel l ,  I bel ieve our procedure and 
practice in the past is for delegates to present their 
views and for the members of this committee to ask 
q uestions. The odd t ime we do preface our questions 
with comments in order to elaborate on the question, 
but it seems to me that there's a debate going on 
between the delegate and the member of the commit
tee. I don't think that's in order. 

MR. CHAIRMAN: Do you have an explicit question, 
Mr. Fi lmon? 

MR. G. FILMON: Mr. Chairman, I apologize and 
obviously that's part of the debate that should ensue 
after we've received the presentations. No further 
questions. 

MR. CHAIRMAN: Mr. Manness. 

MR. C. MANNESS: Thank you, Mr. Chairman. I just 
want to reiterate one comment made by my col league 
and I guess it struck me when the delegate indicated 
that there is no certainty in the law and again I 'm going 
to ask if that isn't the reason why we're having so much 
d ifficulty, or you're having so m uch d ifficulty, i n  
attempting to arrive at a formula. The fact that, a s  I 
understand it, we can define present value and we can 
define future value, but we can hardly define future 
value without recognizing that there is risk. Are you 
saying that there is a position in between because I 
submit there isn't? 

MR. CHAIRMAN: Mrs. Cooper. 

MRS. J. COOPER: The issue of certainty, I think,  it's 
being miscontrued. The comment that I made that 
there was not certainty or that there would be no 
certainty if th is b i l l  was introduced is that, as a lawyer, 
someone comes into your office and they have a 
bunch of pensions maybe or at least one and you're 
trying to sort out their marital property and d ivide it 
50-50 between the spouses and you can't. You have 
no idea how to advise them as to what that pension is 
worth. Al l  you can say to them is, "Wel l ,  the judge can 
do what he wi l l ."  

Now if you have a l ist of factors to look at ,  you can, 
for example, the two of you, you and the lawyer on the 
other side, go and appoint a mutually approved actu
ary, have that actuary come up with a figure, because 
that actuary is guided by the factors which the Legis
lature has said are i mportant. Of course, we do that 
with respect to evaluation of homes all the time. So the 
certainty issue is with respect to whether or not we're 
going to have to end up in court spending cl ient's 
money, most of the time there's not all that m uch of it 
and it's very expensive to go to court. 

MR. CHAIRMAN: Mr. Manness. 
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MR. C. MANNESS: I 'm wondering, rather than cal l ing 
i n  actuaries, if  it wouldn't be more important to cal l  in 
the i nvestment people managing a portfol io of 
investments to determine their state, the present eco
nomic state, of where that pension money has been 
invested and making a value judgment as to their 
degree of certainty at that particular time. Wouldn't 
that be of greater value than cal l ing in actuaries under 
your position? 

MR. CHAIRMAN: Mrs. Cooper. 

MRS. J. COOPER: Not being an actuary myself, I am 
under the understanding that one of the things actuar
ies do consider, and they consider a multitude of fac
tors, is where the money has been i nvested, the inter
est rate that you're receiving on that investment you'l l  
l ikely receive, what inflation is going to be over the 
next few years. Actuaries are very broadly educated i n  
those areas from what I understand and I defer to 
them. 

MR. CHAIRMAN: Mr. Santos. 

MR. C. SANTOS: Thank you, Mr. Chairman. Cer
tainly there is certainty in l ife. Everybody is certai n  to 
d ie and everybody is certain to pay taxes, but except 
for those two things, probably there is uncertainty in  
life and therefore l ife tends to  be very complex. 
Because of this complexity, I want to ask Mrs. Cooper 
if it is wise to deprive judges of h u man judgment and 
discretion? 

MR. CHAIRMAN: Mrs. Cooper. 

MRS. J. COOPER: Yes. That's one of the reasons why 
we certainly deprive them of it in  terms of varying the 
50-50 sharing, because their wise discretion has cer
tainly worked to the disadvantage of women over 
history. 

MR. C. SANTOS: The fact that some judges had con
sidered factors which you th ink are irrelevant is of 
course subject to the remedy of appeal, is it not? 

MRS. J.  COOPER: Not when the appeal judges think 
those factors are sensible. Our only remedy is to per
suade the Legislature that the legislation should 
d irect them to consider or not consider certain fac
tors, then their hands are tied. 

MR. C. SANTOS: I think what we need is not abolition 
of h u man discretion in judgment, but what we need is 
some criteria so that judicial d iscretion may not be 
exercised arbitrari ly.  i t  is the arbitrariness that is the 
danger, not the very presence of h uman d iscretion, 
otherwise we m ight as wel l  consign ourselves to being 
ruled by computers if everything is by formula. 

MRS. J.  COOPER: I suppose that's exactly what I 'm 
suggesting when I suggest a l ist of factors. I wish I 
could g ive you a mathematical formula, but I agree 
with a l l  of the opinions that have been expressed so 
far, that there isn't one that wi l l  apply and g ive us a 
magical computer-l ike solution. That's why I suggest 
the l ist of factors the judges can look at. When we 

42 

think they're going to look at irrelevant factors, we can 
d irect them not to. 

MR. CHAIRMAN: Are there any other questions for 
Mrs. Cooper? Seeing none, I 'd l ike to thank you for 
your presentation. 

MRS. J. COOPER: Thank you.  

MR. CHAIRMAN: Mrs. Carlene Murphy. Carlene 
Murphy. 

Ms Bern ice Sisler. 

MS B. SISLER: Thank you, Mr. Chairman. My com
ments will be very brief. I first want to compl iment the 
government for bringing in a b i l l  wh ich clearly defines 
pensions as a fam i ly asset. I th ink that ougr,t to have 
been done in the Fami ly Law Debate in 1 978 and many 
of us were very disappointed that it was not consi
dered a fami ly  asset. 

I th ink it's apparent from the comments made here 
this morning that most people are wi l l ing to accept 
that, apart from the fami ly home, for most couples, a 
pension is the asset that fam i l ies share; that the 
woman in the home and the chi ldren, of course, g ive 
up equal ly with the man so that the pension can be 
paid for. I th ink that there is a great need for new 
perceptions on the part of employers about their mar
ried employees. While I say that most people would 
accept the fact that pensions are a fami ly  asset, I th ink 
that wi l l  be accepted in a kind of academic argu ment, 
whereas the perception of married employees having 
to share the pension at home is not a perception 
employers have nor one I would say that the pension 
industry has. I think it's a logical extension of our 
Fami ly  Law Reform. 

I would remind you that the time of a fam i ly law 
struggle, as we refer to it, the principles we fought for 
were considered very radical at that time. They are 
now i ncorporated i n  one way or another i nto The 
Marital Property Act. The principle that marriage is  a 
partnership of legal equals and should be a social and 
economic partnersh ip as wel l ,  that work done in  the 
home is of equal value to work done outside the home, 
as I say, are principles now incorporated into our law. I 
think there needs to be the recognition of the new 
principle that pensions belong to both. 

I would point out that I have a great deal of concern 
about the two areas that other speakers have l isted, 
8 . 1  ( 1 )  and 1 4 (3). it's mv feel ing ,  though I am not a 
lawyer, that those two sections just take us back 
almost where we were. I have conferred with legal 
advice in British Columbia with someone who prac
tises fami ly  law out there and certai n ly it was the 
opin ion of that legal advice that those sections are 
large loopholes. That person,  of course, practises 
under law, a law that defines pensions as a family 
asset but has no guidelines as we have been told. 

I th ink one of the difficulties in this bi l l  i s  that it 
attempts to do a l l  things for a l l  people and, as I listen 
to the comments, it seems to me that we might figure 
something out for pensions, but then it doesn't hold 
for l ife insurance or accidents and sickness insurance 
or whatever, that there seems to be problems with the 
blanket category. Perhaps more astute minds than 
mine wi l l  be able to figure out a way to solve that. 
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I th ink another thing that hasn't been looked at is the 
kinds of pensions plans and particular categories. I 
would suggest that in a broad picture there are 
money-purchase plans and to find benefit plans. Then 
under each of those you have the situation where they 
are not vested and where they are vested. I th ink that if 
we look at the money-purchase plan, for example, it is 
q uite possible that amount can be determ ined and 
that half of the employee contribution where it is not 
vested, because of course if it's not vested you don't 
have access to the employer contribution, that it can 
be determined relatively easily. 

I m ust say that I subscribe to the suggestion, the 
theory, or I would hope it would eventually be prac
tised, that pension credits should be given in lieu of an 
amount of money; that pension credits at pensionable 
age is obviously, to my mind,  the way to solve this. I ,  
l ike M r. Clearwater, bel ieve that w e  have the technol
ogy to do this. I th ink a lot of our problem arises from 
the fact that we're not i mag inative enough and that 
we're held back by concepts that belong to another 
era. I think we should be bold, think ahead and think 
just because it's difficu lt doesn't mean we can't do it. 
You know, we can manage to get to the moon and so 
on,  I th ink we can manage some of these other th ings. 
lt's only because we don't think i maginatively enough 
that we're held back by that. 

I n  a situation where a money-purchase plan has 
been vested, half of the commuted value, which was 
explained to you in  detail by the first speaker, could be 
ascertained very easily. My option would be that 
would be put into a pension credit to be given out at 
pensionable age. lt's very apparent that one of the 
major problems for older women is that they are poor. 
In  fact, the Canadian Advisory Council on the Status 
of Women has pointed out, as others have, that the 
best guarantee to be poor in this country is for a 
woman to l ive to be 65 and over. So I think that the 
pension credit situation is  a m uch better situation 
where the woman would have a pension. 

In the defined-benefit category, you would have the 
situation of an employee leaving the plan or staying 
with it, in which case it would be vested. I th ink the 
same situations hold there that you could determine 
half the employee contribution and in  the case of 
when it's vested, you could determine half the com
puted value. As has been pointed out, this is al ready 
done, where a terminated employer transfers the 
commuted val ue to a locked-in R ASP. Agai n ,  that's a 
th ing we can put that value into a pension credit for 
women to have it down the road apiece. 

I would say that I would agree with some of the 
former speakers who have said that 8 . 1  ( 1 )  is  an invita
tion to lawyers to argue for a zero value of the pension. 
I wou ld hope that we would soon see reform to The 
Pension Benefits Act. I, myself, whi le I have a great 
deal of concern for women, primarily who are in the 
situation now because of lsbister versus l sbister, of 
not getting anything from the pensions at marital 
breakdown, my own opinion is that this would have 
been more manageable had the pension reform come 
first and this after. I say that with reluctance. I don't 
want to be m isunderstood as being anti-woman; I 
th ink  it's probably quite clear that I 'm not. Thank you 
very much. 
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MR. CHAIRMAN: Thank you. Are there any ques
tions? Seeing none, I would l i ke to thank you for your 
brief. 

M r. Murray Smith. Murray Smith. 
Ms Cheryl Hal l .  Cheryl Hal l .  
M r. Penner. 

HON. R. PENNER: May I propose if we're through 
with the presentations on B i l l  No. 15 and I'm not sure 
we are, but if we are, I would propose committee rise. 

MR. CHAIRMAN: Mr. F i lmon. 

MR. G. FILMON: M r. Fraser is here and he sat al l  
morning for the next b i l l ,  so I wonder if we could . . .  

HON. R. PENNER: Okay, Mr. Green indicated he'd 
have to go and he'd want to be heard this evening but 
that's sti l l  possible. 

MR. G. FILMON: He can be heard this evening,  but 
M r. Fraser's been here all morn ing and I think he has a 
commitment this evening. 

HON. R .  PENNER: Sure. 

BILL NO. 22 - THE MANITOBA 
LOTTERIES FOUNDATION ACT 

MR. CHAIRMAN: M r. Fraser. 

MR. G. FRASER: Thank you very much,  M r. Chair
man. My name is George Fraser and I ' m  not here as a 
private citizen, as was l isted, I 'm here as the Executive 
D irector of the Manitoba Sports Federation at which I 
had registered myself. 

I ' l l  try to make my comments as brief as I can 
because we didn't intend to be too lengthy in our 
d iscussion of Bil l  22, just a brief preamble. The Mani
toba Sports Federation currently is completing or in 
the process of completing a formal agreement with 
the Provincial Government that would end in  March of 
1 985 in which we are partners in another corporation 
which some of you may be fami l iar  with, Western 
Lottery-Manitoba Distributors Inc. The other partners 
in that grouping are the United Way, the Man itoba 
Arts Counci l  and total community involvement. We 
each share equally in the proceeds from that partner
ship which is an exclusive distributorship arrange
ment for the distribution of lottery products in the 
Province of Manitoba. 

We are current sharers of approximately $1 m i l l ion 
per year and I have a few copies of our Annual Report 
from last Thursday evening of J une 1 0, which if you 
care to read, wi l l  give you an indication of the expendi
ture of the funds. 

The agreement I spoke of earlier is one in  which we 
not only were al lowed to receive these revenues but 
we also have assumed responsibi l ities which were the 
prior responsibi l ities of the Provincial Government 
and that basical ly,  is the operation of the Administra
tive Centre for Recreation and Sport here in Winnipeg 
and the sharing in the payment of salaries of individu
als who work d irectly for provincial sport-governing 
bodies. 

The Manitoba Sports Federation and sport in gen-
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eral - I'd l ike to make this comment - have grown up 
with lotteries. The federation itself has been very 
involved in lotteries. We have been involved in every 
aspect of lottery operations. 

As the growth of the involvement of government in 
lotteries has i ncreased over the 1 0-year period from 
the early 1 970s to the present, of course, communit ies 
groups such as ourselves - we are a separate, non
profit, nongovernment organization - the i nvolvement 
has been lessened in terms of d i rect i nvolvement in 
management or any of those factors. 

Although we would l ike to comment at this t ime that 
the nature of the beast is that we even looked at B i l l 22 
and we thought it might be more appropriately named 
"The Catch-22 Situation for Sport." Because no mat
ter how lottery legislation twitches, we, in  sport, are 
subject to those very large twitches. 

A report that was produced in April of 1 981 , which 
gave a brief rundown at that t i me on the 10 years of 
lotteries in Manitoba, indicates that at that point i n  
time some $35 m i l l ion in profit had been generated by 
lotteries. Sport, quite fortunately, at that point, shared 
with culture almost on an equal basis of about $7.8 
m i l l ion apiece. 

Now, with d i rect reference to the b i l l  and that g ives 
you just a brief background at this time because of the 
hour, I wou ld j ust l i ke to go through the aspects of the 
bi l l ,  which do g ive us some concerns. 

In particular, we'l l  place emphasis on the aspects, 
fi rst of all of 6(1  ), which speaks of the proceeds of 
government lotteries and the indication that those 
funds wi l l  i ndeed go i nto Consol idated Revenue. it's 
our concern at this point in time that because we are 
involved in a partnership that was establ ished, and in 
our opinion has borne out especially i n  the last few 
years, an u nderstanding between those groups that 
are reci pients of lottery dollars and I believe the pow
ers that be in government, one of the appropriate 
methods of d istributing at least, as is the case right 
now under the current agreement between that cor
poration, WLMD, and the Provincial Government, 51  
percent of that d istribution of revenue goes to those 
four partners. 

l t  is somewhat unclear to us when we look at 6( 1 )  as 
to the future of the corporation known as WLMD and, 
indeed, if we expand that again ,  of course, is to that 
type of revenue that would be derived by the Manitoba 
Sports Federation. We have concerns about the fund
ing moving i nto the consolidated area and again ,  a 
further arm's length away from us i n  terms of the 
representation that we can make i n  terms of amateur 
sport. I cannot speak for the other partners in the 
corporation,  but from a sports' standpoint, this is a 
very i mportant aspect to us because it leaves us in 
somewhat of an unknown situation. 

Item 6(2), Use for cultural or recreational purposes. 
I g uess because we have some element of pride in the 
fact that sport does stand by itself and many polit i
cians have expounded on the fact in the early '70s that 
lotteries were created to basically support culture and 
sport, in th is  b i l l ,  our only point here would be to ask 
that perhaps it would be appropriate under the cir
cumstances of h istory of the last 1 0  years, that the 
word "sport" be i nserted somewhere for the future 
when people such as the volunteers who are on the 
Man itoba Sports Federation Board of D irectors and 
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the various provincial sport governing bodies go 
about other activities, that those who follow beh ind 
would have something to secure what has been a 
substantial source of revenue for them. 

Item 6(3). Again,  it touches on the area of revenue 
being transferred i nto Consol idated Funds and, 
unfortunately, we already have an early i nd ication 
that the current lottery, which is a computerized lot
tery known and advertised as 649 and as it being a 
separate product of lottery operations emanating 
from the Western Canada Lottery Foundation i nto the 
provinces, wil l  bypass the d istributorsh ip known as 
WLMD and the revenue wi l l  be taken i nto government 
revenue. I'm not clear i f  it's l ined up to coincide with 
this leg islation or not, or whether it will truly be into 
Consol idated Funds or not; but it's a concern of ours 
that it is a revenue that not only will go i nto the gov
ernment coffers, but it is also a product that creates 
competition for our source of revenue at the cu rrent 
t ime. In short, there are sti l l  a number of details, I 
suppose, that have to be presented publicly and to our 
Board of D irectors i n  that regard; but again we have 
this fear of all revenues being placed within a Consol
idated Fund without any particular earmarks, as I 
spoke before and I can only speak on behalf of sport, 
but particularly some earmark for sport, an expendi
ture to them. 

The next area is  9, which would be on Regulations. I 
would just l ike to pause here and say that because we 
have been i nvolved in lotteries - and I note that the 
Min ister is here right now and the previous M i nister, 
M r. Ban man, had been present earlier - we all recog
nize, because we've all been involved over the '70s, 
that lotteries do need regulating.  There are aspects of 
it that m ust most importantly be addressed and we 
understand the role of government. 

However . . .  

MR. CHAIRMAN: Excuse me, M r. Fraser. 

MR. G. FRASER: Yes. 

MR. CHAIRMAN: lt's a custom that we have the 
committee rise at 1 2:30 p.m., unless there's committee 
leave to conti nue. Wi l l  you r comments be brief or wi l l  
it take considerable time for you to finish your brief? 

MR. G. FRASER: I shouldn't take much longer than 
say 10 minutes. 

MR. CHAIRMAN: Whatever the wi l l  of the committee 
is. You can continue now or come back ton ight at 8:00 
p.m. 

HON. L DESJARDINS: M r. Chairman, may I suggest 
that we try to accommodate M r. Fraser. We can start 
with 1 0  m inutes and then if there's too many ques
tions, we can decide then, maybe, but at least f in ish 
the brief so he wouldn't be interrupted and have to 
start over again.  

MR. CHAIRMAN: Is  that agreeable for the Comm it
tee? (Agreed) 

Continue. 

MR. G. FRASER: Thank you very much. 
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In the area of Regulations, the only th ing - that's 
em 9 and (e) - is the restricting the amount of money 
> be realized from the lottery scheme. Now, that is 
:>mething we had d ifficulty interpreting, but the only 
omment we would like to make there is, again, we are 
9ry concerned about the maximizing of the profit 
oing back to charitable organizations and in particu
tr, in our case, to support organizations. We hope 
1at the regu lations, for example, wouldn't restrict 
1at level of profit. 

In the area of l icensing,  again ,  a number of our 
roups are dependent on lotteries at the community 
�vel where l icensing occurs, and at the provincial 
we!, and this would pertai n  to such th ings as casinos 
nd b ingos. We would hope that the legislation, the 
9gulations that fol low behind it ,  would have some 
1 herent consistency that would al low them all to be 
Jdged on the same level .  I know that it's been a d iffi
u tty for those l icensing bod ies that have had to issue 
cences, particularly in  the area of casinos, but we 
rould hope that would al low for some criteria to be 
stablished at which everyone could be measured on 
1e same basis. 

Now, No. 1 1 ,  the foundation may operate l icensed 
>!teries. Again,  this raises a concern that we have in  
1at  we have this agreement to March of 1 985 with the 
'rovinciat  Government, which has us as a partner in 
1 is corporation cal led WLMD. Now, i f  the foundation 
as is i nd icated here - is al lowed to operate l icensed 
>tteries, we would have some concern in that we may 
nd ourselves in an area of competition as a partner in  
ilL M D  with the foundation, who may i n  turn be oper
t ing a lottery. The big q uestion is again  for us, the 
;tu re of WLMD. 

No. 1 2 , again  gets back to the point of the proceeds 
,f l icensed lotteries and reference to Consol idated 
unds and in reference again to the foundation mov
lg revenue and profit back i nto Consolidated Fund 
reas. Again, I give the example of the present situa
IOn that we were made aware of in the last couple of 
ays, that the 649 Computer Lottery, the revenue wi l l  

1 0  back into the government structure outside of  the 
urrent agreement that WLMD has with the govern
lent, the 5 & 9 percent sharing.  

The next item I ' l l  qu ickly move to is 23(1  ) ,  Annual 
teports to the Min ister. We would ful ly support this.  
Ve have always mai ntai ned that a fu l l  report and, 
'articularly if we also address form and content of 
eports and add itional reports as being a very impor
ant factor in the communication between the general 
1ubl ic and the government or whoever is involved i n  
h e  receiving o f  lottery revenues; but in  this case i n  
'articular, that Annual Reports t o  the Min ister be 
nade avai lable to the publ ic and, in fact, that interim 
eports could fal l  under the category of add itional 
eports. 

We have found in our own membership,  which cur
ently now is 75 provincial sport govern ing bodies and 
ill of their members which can be in excess of some 
�00,000 registered ath letes, that there is a great deal of 
:onfusion about where lottery dol lars go, who is 
,pending what and who is committed to spend what. 
>o I th ink that this would show, particu larly at the 
>r ime level of decision making, g reat leadership in 
his province in this essentially, compared to the d ivid
ng of assets that you've been l i sten i ng about this 
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morning; a relatively simple matter, I think.  
I would hope, speaking on behalf of the federation, 

that a very practical approach to that would incur. I n  
fact, i f  a l l  o f  you I th ink may have a received a copy 
recently, the department gave an Annual Report for 
March 31 , 1 981 , which does that and I commend the 
department for doing that. We, in  our Annual Report, 
our Board of D i rectors have taken the same approach 
and that when you read through there, you wi l l  see 
exactly where al l  of our dol lars go. 

Just a brief comment on the last two areas, 27( 1 )  
and 27(2),  wh ich make references to cost of adminis
tration and advances for working capital ,  again ,  per
haps a fear that shouldn't be expressed; but whenever 
one sees foundation or Crown corporation or any
thing l ike that and the fact that again that sport, along 
with other sectors of the community, depend heavi ly 
on lottery revenue and that revenue is called net profit, 
if advances for working capital and cost of admin istra
tion rest, I might say, solely in the hands of this partic
u lar foundation or the government - I guess their ste
wardship is something that we wou ld have to rely 
upon - but again I think that there is some latent fear 
there that the net profit may somewhat be reduced 
because of the growth of this particular foundation. 

Aga in ,  in summary, we have support of the cu rrent 
system, the partnership in WLMD has been most 
beneficial for the Man itoba Sports Federation of late, 
is most welcomed by our Board of Directors and our 
members in terms of the role that we now play with 
distribution of dol lars and they interface with our 
membership.  As I 've said when I f i rst came here, we 
grew up with lotteries. U nfortunately, it 's the catch-22 
situation that lotteries were promoted for the growth 
of amateur sport and c u lture in this country and, 
indeed, that has occurred, but as we move into the 
second decade of lottery involvement, sport is more 
and more dependent upon those revenues. I person
al ly feet and the Board of Di rectors, I believe, would 
support me on this, that the present arrangement 
where at least we have some say in the 49 and 51 
percent d istribution of lottery revenues in  the prov
ince is an equitable one. Thank you. 

MR. CHAIRMAN: Are there any questions for M r. 
Fraser? Seeing none, I would l ike to thank you for 
your brief, M r. Fraser. 

MR. G. FRASER: Thank you very much. 

MR. CHAIRMAN: Com mittee rise. 




