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As well as those groups, who are our member groups,
some of whom will be presenting their own briefs this
evening, since the publication of the material that CORC
has produced, three other groups have indicated to us
that they are in full support of the amendments we are
recommending to these Bills. Those groups are the
Congress of Black Women of Canada, Manitoba
Chapter; the Committee of Women Artists, and the
Swan River Committee on Wife Abuse.

The work that CORC has done has been based on
a number of principles, four of which we outlined at
the beginning of the printed material which we gave
to you this evening. We found that as we were working
through the legislation there were times when principles
had to be weighed one against the other.

Our primary principle is that the Charter of Rights
and Freedoms guarantees equality between men and
women, and that provincial legislation must be free
from discrimination based on sex. This includes blatant
discrimination, for example, laws which are written to
treat women and men differently, but it also includes
laws which have an unequal or disparate impact on
one’s sex. For example, in succession legislation, which
is most of the legislation we are looking at this evening,
any provisions which discriminate against surviving
spouses can be argued to discriminate against women
on the basis of sex because the majority of surviving
spouses are women.

Our second principle is the principle that is elucidated
in Manitoba’s family law, and that is that marriage is
a partnership of equals and that anything acquired by
a couple during marriage is assumed to have been
acquired through the efforts of both. Out of that
principle, we believe that legislation should protect the
economic security of both spouses during their lifetimes
and of the surviving spouse at the time of the spouse’s
death, that each partner has the right to an equal share
of the accumulated assets at the time of marriage
breakdown and that a surviving spouse has the right
to at least one-half of the estate at the time of the
spouse’s death.

Our third principle is that where there is no will, the
law should reflect the majority of wills. The majority of
spouses leave their entire estate to their surviving
spouse; therefore, the law should ensure that widowed
spouses receive the entire estate where there is no will.

The fourth is that parents have a legal obligation to
support their minor children. Once children reach the
age of 18, parents may choose to support their adult
children, and parents do not have an obligation to
support adult children unless they are dependent due
to severe mental or physical incapacity, nor do they
have an obligation to leave them a portion of their
estate.

* (2015)

The first Bill | would like to speak to is Bill No. 49,
The Dower Amendment Act. | am going through them
in the order that they are in our package. One of the
major criticisms of the present succession legislation
in Manitoba is that in many instances this legislation
affords a widowed spouse rights which are inferior to
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the rights of spouses upon marriage breakdown. It is
our position that this situation is illogical and
discriminatory. We believe that, if there are not changes
in this legislation, soon may lead to a number of
challenges under the Charter of Rights and Freedoms.

The Dower Act amendments that are before us this
evening seem to the Charter of Rights Coalition to be
for the most part window dressing and, if not addressed,
the major problems within The Dower Act.

There are two important amendments to this Act,
one which gives priority to a spouse’s fixed share of
an estate over orders under the new Dependants Relief
Act. It is awfully confusing as we are working through
this, because we have the change in names of Acts.
The second is the inclusion of criteria under which a
surviving separated spouse would lose his or her right
to claim a portion of the estate under The Dower Act.

Before | speak to those though, | would like to speak
to what is missing, the major piece that we think is
missing in this piece of legislation. One of the things
I will just mention as an aside is that unfortunately,
without rewriting The Dower Act, we have an Act in
which the language is incredibly sexist, speaking of a
testator and his wife, the owner and his wife. It is
unfortunate that at this time in our history the entire
Actwas not redrafted to get rid of that kind of language.

Our other major concern is those provisions of The
Dower Act which lead to the situation where the rights
of a separated spouse or rights of a spouse at the time
of marriage breakdown are superior to those of a
surviving spouse. Of major concern to the Charter of
Rights and Freedoms are Sections 15 and 16 of The
Dower Act. It is in those two sections where we find
that surviving spouses are not guaranteed at least one-
half of the net share of the estate.

The major problem at this point, and probably the
easiest section of the legislation to fix at this point, is
the exemptions that are found in Section 16 of the Act.
| will not read those exemptions to you; but, for instance,
one of the ways to circumvent leaving half of an estate
to a spouse is that a testator is allowed to make a
limited bequest within a will. With that limited bequest,
the surviving spouse would not have the right to take
under The Dower Act. That limited bequest is as small
as an annual income of $15,000 per year for life. Fifteen
thousand dollars, as we all know, is right near the
poverty line for single persons.

If the testator includes one of the exemptions in the
Act in his or her will, the surviving spouse would have
no right to choose to take a fixed share of one-half of
the net estate under The Dower Act.

We believe that these are illogical and discriminatory
and that the effect, as | mentioned before, is that they
afford widowed spouses rights which are inferior to the
rights of a spouse upon marriage breakdown.

It is the position of CORC Manitoba that at this point
the minimum requirement for The Dower Act is that
Section 16 of The Dower Act be deleted and that these
exemptions be eliminated. We would like to see a
change in Sections 15 and 16, but a change in Section
15 we see as a major drafting job because it is affected
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by several other sections of the Act. We can see no
reason why the exemptions in Section 16 could not be
deleted at this time.

| would like to mention we are very pleased with the
inclusion of the priority of the fixed share under The
Dower Act over the new Dependants Relief Act. We
see this as a good addition to the Act and will ensure
that a surviving spouse will not lose his or her rightful
share of the estate as a result of an order of support
and maintenance under The Dependants Relief Act.

* (2020)

We do have some concerns about the sections of
the Act referring to separated surviving spouses, and
those are found in Section 22 of the Act. We believe
that the intent of these sections is a good intent, that
it sets out a time when at the time that separated
surviving spouses would not have rights to take under
The Dower Act. We are concerned; our position is that
if separated spouses have concluded a final property
settlement either by agreement or court order or have
an application pending under The Marital Property Act,
they should not have rights under The Dower Act.

We believe that where no settlement has been
concluded, the separating surviving spouse should have
the option of taking in accordance with the will, or The
Dower Act, or applying for an accounting in equal
division of assets under The Marital Property Act. We
believe that the loss of dower rights, the way the Bill
is presently drafted, is unjust. Our suggestion is that
Section 22(1)a) be deleted. We do not think that it is
fair that having been separated for a year would be a
criteria under which you would lose the options to elect
the option that would give a surviving spouse the
greatest economic security.

There is no time limit under which a separated spouse
must commence action under The Marital Property Act,
and many do not get legal advice for years. So we feel
that Section 22(1)a) should be deleted, that Section
22(1)(b) should be amended, and | believe Mr. McCrae,
the Minister of Justice, will be introducing an
amendment which will take care of our concerns under
Section 22(1)(b). We believe that it should be amended
so that an application would be pending or had been
dealt with by way of a final order at the time of the
intestates death.

| believe that Section 22(1)(c) should be deleted. The
language like “‘attempt” is much too vague. We know
of cases where lawyers write letters asking for
disclosure, but they are not followed up for a variety
of reasons. We also believe that Section 22(1)d) should
be amended by deleting ‘‘or appears to have been
intended by them” and inserting between ‘“‘finalize”
and “affairs’”’ the word “‘all”’. We feel that ‘‘appears to
have been intended” is too vague.

Our basic position related to separated surviving
spouses is that the affairs must have been finalized
between the couple prior to losing the options under
this Act. There are a number of other areas that are
not addressed in the proposed Dower Act, which | will
not go into this evening but will draw your attention
to at the end of that section.
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| would like to now go on to The Intestate Succession
Act, Bill No. 48. Under The Intestate Succession Act
we were quite excited because we were told that we
had an all-to-spouse rule, something that the Charter
of Rights Coalition and a number of other groups have
been asking for for a number of years. Well, what we
got was sort of an all-to-spouse rule.

Although the Department of Justice describes the
amendments as an all-to-spouse rule, they are not.
Thereare two situations where a surviving spouse would
receive the entire estate. That is where the deceased
spouse had no children or where the only children of
the deceased werealsochildren of the surviving spouse.
When the estate would not go to the surviving spouse
is where there were surviving children of a deceased
spouse from a previous union. This is not all-to-spouse.
Either a surviving spouse gets the entire estate or a
surviving spouse does not get the entire estate.

The legislations drafted seem illogical to us. It creates
a situation where the children of an existing union have
a claim on an estate only if the deceased person has
had children from a previous union. This is one of those
places where the second-guessing comes in. Most
people leave their entire estate to their surviving spouse.
It seems to be, to us, that the fairest way to second-
guess is to base it on the wishes of the majority of
those who die with wills. Most wills leave the entire
estate to the surviving spouse and those with very large
estates or complex family situations generally leave
wills.

We believe that in the proposed Intestate Succession
Act, Section 2 should be deleted as we have outlined
here, in order that the entire estate would go to the
surviving spouse. There are some other sections
referred to later in the package which would have to
be amended depending upon what happens with
Section 2.

* (2025)

We have exactly the same concerns around separated
surviving spouses as we had in The Dower Act and
would make the same amendments that we
recommended for The Dower Actin Section 3 of this
Act. | will not go through those again. We believe that
this Act also should reflect the principle that a surviving
separated spouse would lose none of the options for
economic security unless the affairs between the two
spouses had been finalized. There are also, under this
Act, a number of other amendments that we would
haveloved to have seen, but are not there and do not
propose that they be added this evening, but bring
them to your attention.

| would like to turn now to The Dependants Relief
Act. This Act which will replace the existing Intestate
or Family Maintenance Act, makes some provisions
which we think are excellent. These include the provision
that shifts the test of entitlement from moral duty to
one of dependency. This should preclude, we believe,
the possibility of able-bodied economically secure
individuals contesting wills because they are piqued
about not having received their share. One of our
concerns about the legislation though is that there is
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no definition of dependency. We also support the fact
that this legislation recognizes the needs of dependent
common law spouses, a move that was greatly needed
in this legislation. If also, in cases where the surviving
spouses share of the estate under The Dower Act is
not sufficient to provide economic security, she or he
would be able to apply for additional support under
this Act, and that we believe thatis a very good addition
to the Act.

We also support the addition to the Act which
provides for the possibility of interim orders for those
who are in immediate need. We certainly are aware of
cases where that has arisen, and it is a good addition.

As well as these improvements to the existing
legislation, thereareamendmentswhich we believe are
problematic. This is in the area where the proposed
legislation extends the definition of dependants to
grandparents, parents, grandchildren and siblings of
the deceased. We believe that these categories of
dependants should be deleted for a number of reasons,
and they are outlined in the clause-by-clause section.
Basically we believe that there is a danger, with more
possible claimants to share the estate, that it is more
likely there will be a loss of economic security for a
surviving spouse and his or her dependent children.

We believe that these additions could have the effect
of discouraging people from helping family members
during their lifetime, that their altruism while alive could
result in diminishing the estate and penalizing their
immediate families after death. The result could be a
refusal to support family members during one’s lifetime,
increasing welfare costs. We are also of the belief that
if the deceased desires to continue support after his
or her death, the most appropriate way to do that is
through a will.

As | said, we believe that under “Definitions,”” Nos.
e, f and g, which extend the definition of dependants
to grandchildren, grandparents, siblings and parents,
should be deleted. We also have a concern under
Section C, under dependant definition. We believe that
the phrase “‘of the opposite sex to the deceased” should
be deleted, that as presently drafted, it is contrary to
the Manitoba Human Rights Code to exclude on the
grounds of sexual orientation.

* (2030)

We also firmlyrecommend that Section 5 and Section
10(2)(f) of the legislation be deleted. These are new
sections which, along with the extension of categories,
we see as quite dangerous. In fact it is our position
that they release society from legitimate obligations to
those who are in need.

Now going on to The Wills Act, Bill 50. The Charter
of Rights Coalition supports the amendment as
proposed to The Wills Act only if the exemptions to
The Dower Act, the exemptions in Section 16 of The
Dower Act, are deleted from that Act.

A few quick comments on The Marital Property
Amendment Act. The proposed amendment is one
which we support because it clarifies the right of the
court to make interim orders under the Act. We certainly
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believe that this will afford protection to spouses in
situations where there is lengthy and complicated
accounting, but would like to raise a concern about
what is not in this Act, and that is the whole idea of
when marital property becomes community property.
We would like to raise again our concern that we have
a community of property regime only at the time of
marriage breakdown and not at the time of marriage.
This certainly has a disparate impact on women and
if we had community of property at the beginning of
marriage a number of the concerns that we have raised
in the rest of this package would no longer be concerns
because it would have beern taken care of with the joint
ownership of property at the beginning of marriage.

Also, under The Family Maintenance Act, we certainly
support the three amendments which have been made
to this Act, especially the amendment which clarifies
the present section of the Act giving non-custodial
parents the right to receive information for their children.
We were very distressed in the Twaddle decision where
the courts gave such a broad interpretation of that
section of the Act that it became in effect joint custody
when the courts had given only sole custody.

We also support very strongly the possibility of making
child support obligations binding on the payor’s estate
as well as allowing the court to order imprisonment for
failure of payment of support on an intermittent basis.

Those recommendations we support strongly. We
would like to raise one of our concerns about what is
not in this Act and that is, the entire area of spousal
maintenance and child supportneeds to be re-examined
in light of present inequities and there need to be some
clear guidelines for the amount of supporter
maintenance. The legislation needs to be amended
soon, although | am not suggesting you do it tonight,
to achieve a system which would seek to equalize the
economic positions of payor spouses and of recipient
spouses and their children.

That is the completion of my prepared—

Mr. Paul Edwards (St. James): Thank you very much
for your presentation tonight. | just have a couple of
questions. First of all, with respect to The Dower Act,
you have made the comment that Section 16 should
be deleted in its entirety, and you have referenced that
the figures included in Section 16 are grossly unjust
and certainly out of step, and it is probably not wise
for legislators ever to put dollar amounts into legislation
because | think we can all see from this Act the fruit
that that bears which is that they almost immediately
become obsolete.

| want to ask you with respect to Section 16, if we
were to move to delete that tonight from The Dower
Act, | suspect that there would be objections about
that being included in this amendment Act from the
Minister. | also suspect that he may decide that this
Act should not go forward, this amendment Act, if that
move were to be made. | am wondering what your
response to that would be in the event that happened
here tonight.

Ms. Bjornson: | choose to believe that on international
Women'’s Day, a day when a Minister of this Government
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tabled the document which stated that discrimination
against women on the basis of sex is unacceptable in
Manitoba and goes on to say that the Government in
its actions and programs will move to prohibit and to
hold accountable those who practise such
discrimination, that on this day the Minister would not
withdraw a Bill on the grounds that an attempt was
made to get rid of the grossest inequalities in the
succession legislation in this province. | would hope
that the Minister would not withdraw the Bill on those
grounds, especially on International Women’s Day.

Mr. Edwards: With respect to this Dower Act generally,
this has been quite a drawn-out process. | think we
have been at this at least a couple of years in terms
of producing papers and consultations. | know that
your group has been involved.

It was somewhat disappointing to myself and to our
caucus that The Dower Actwas not overhauled. | note
your comments that Section 15 needs some serious
amendments. The Actis generally gender specific rather
than gender neutral. It needs a review in a
comprehensive way. That has not happened obviously
withrespect to this package. Were you anticipating that
it would happen at this time, given the length of
consultation and the specific consultation on this Act
that had preceded the tabling of this package?

Ms. Bjornson: We had expected a major overhaul of
The Dower Act at this time. A major overhaul of The
Dower Act has certainly been discussed since the
introduction of the family law package in the 1970s.
Having gone through about four years of consultation
around this legislation, a discussion paper which led
us to believe that The Dower Act would be overhauled,
discussions with staff in the Attorney General's
Department, we had expected more than window
dressing. | think on The Dower Act all we got was
window dressing.

Mr. Edwards: Again with respect to The Dower Act,
if we were to delete Section 16, that would mean that
the spouse would receive half of all net property, albeit
the imperfections of that in Section 15. That to my
knowledge is more or different than The Marital
Property Act where on the termination of a marriage,
what is given is half of marital property rather than all
of the property that an individual has.

Can you give us any guidance on that as to whether
or not you think it is necessary for there to be
consistency between the dissolution of a marriage
through divorce or separation and the dissolution of
a marriage through the death of one of the spouses?

Ms. Bjornson: | think the consistency has to be in the
minimums that one would receive, that the principle
of one-half is the minimum. Some people have called
some of our suggestions a bonus for staying married.
If you want to call them that, that is fine, but | think
it is in the minimums. Our principle has been that a
surviving spouse has a right to at least one-half of the
estate. We have no problems with inconsistencies —
when you have stayed married, you would be
guaranteed somewhat more than half of what you had
accumulated during a marriage.
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Mr.Edwards: | anticipate there will be other advantages
to staying married, but going on to the dependants |
certainly take your comments, and your point is taken.

With respect to The Dependants Relief Act, one thing
you did not mention and which | know may be a concern
of yours and, quite frankly, at least at the outset caused
me some confusion as to why it was there—and | am
speaking of Bill 47, The Dependants Relief Act—is
Section 5 and Section 10(2)f). Specifically those appear
to give some rights to the province to apply to get
money with respect to people who are receiving social
allowances.

| must admit that when | read it at first, | thought
perhaps this just gave the state the right to apply to
supplement what perhaps the dependant had been
receiving, supplement the socialallowance that person
was receiving. On rereading it | see—and in particular
with respect to 10(2)(f) which uses the word
“reimbursement’”’ —that it quite likely means that the
state will be looking to take out of the estate what they
would have paid in social allowances, that is recoup
the monies they are paying out.

* (2040)

Can you give us your thoughts on that, whether or
not that is an appropriate thing for the province to be
including in this Act?

Ms. Bjornson: | had thought | had mentioned it. | do
have a note here that says delete 10(2)(f) and 5, but
| may have missed it as | was going through.

We have recommended all along that those two
sections be deleted. One of our comments is that there
are some accepted responsibilities of the state, and
that one of those is that the state supports those who
cannot support themselves. When you have this
increase in the number of categories of dependants,
along with Section 5 and Section 10(2)f), we think there
is quite a danger to the economic security of the
surviving spouse in those cases.

Mr. Edwards: Do you see any reason why the state
should be able to in fact take money away from a
surviving spouse to recoup its legislative obligation to
give social allowances to a dependent person?

Ms. Bjornson: No.

Mr. Edwards: Well, | agree with you, and | am quite
shocked that this is in here. | must admit, as | say,
when | first read it | did not pick up, | think, the full
meaning. Perhaps the Minister can enlighten us if some
of the things we have talked about are not intended,
but it appears from the wording that would be the
effect.

Again, let me just close by thanking you for your
work on this, the work of your group which has been
legion throughout this process and indeed right through
to the end in assisting all of us to better understand
the concerns of, in particular, women in this province
with respect to family law, which of course is of the
utmost importance to all Manitobans but, | do
acknowledge, in particular women. Thank you again.
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Ms. Bjornson: Thank you.
Mr. Chairman: Thank you. Ms. Wasylycia-Leis.

Ms. Wasylycia-Leis: First| too would like to thank the
presenter for taking the time this evening to make such
a detailed presentation, and also for the work of the
Charter of Rights Coalition in terms of putting together
such a major extensive brief on all of these Bills. it has
certainly helped all of us regardless of our positions,
| am sure, to understand some of the intricacies of
these Bills, because they are complex and the language
is quite unfamiliar to many of us. We appreciate the
work you have done, not only in terms of the present
set of Bills, but also the years you have spent on the
very extensive audit of all legislation from the point of
view of the Charter of Rights and Freedoms.

I want to focus in on several key areas that you have
singled out and that | also believe, and my colleagues
in the New Democratic Party believe, are major
concerns and contentious issues with respect to this
package. They will follow along some of the questioning
raised by my colleague, the Member for St. James (Mr.
Edwards).

The first area, of course, has to do with The Dower
Act. | will deal with these in the order, | think, as you
presented them. | think there is general agreement that
this Bill before us, Bill 49, is very minor in terms of
what needed to be addressed with respect to this area,
that much has been left out of significance and that
there is certainly a long overdue action in this area.

One of the arguments we have heard is that time
did not permit a more extensive review or assessment
of the consensus in the community in terms of The
Dower Act and that this will come at a later point. |
was also under the impression that it had been
thoroughly discussed over a number of years, but |
would like clarification on that. Has The Dower Act not
been part of the whole review of family law in Manitoba
over the last several years?

Ms. Bjornson: My understanding and in my experience
The Dower Act has been part of those discussions and
was part of the discussions in the major initiative in
family law in the 1970s, and certainly was included in
the discussion paper a number of years ago.
Unfortunately, | think that what had not happened
around The Dower Act and these other Acts was the
kind of consultation that could have come out of a
White Paper, where some principles could have been
outlined, and then there could have been some response
to those principles.

The concerns of The Dower Act have been under
scrutiny and have been discussed for a number of years,
as long as the Intestate Succession or Devolution of
Estates Act certainly.

Ms. Wasylycia-Leis: Related to that it has been
suggested that with respect to your concerns and
recommendations around Section 15 of The Dower Act
there is not yet a consensus in the community. Could
you give us your sort of reaction to that view? What
are the differences in the community with respect to
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moving clearly towards the principle of equality and
the principle of marriage as a partnership of equals?

Ms. Bjornson: There is certainly consensus within our
groups, which | think covers a large part of the
community. There are some differences in our position,
and | do not have them at the top of my head. { do
not have the file with me, but there certainly are
differences between our position and the Family Law
Reform Commission on some of the ways of fixing
Section 15.

A number of years ago, it must have been four or
five years ago, we went through a spate of
correspondence. We produced the audit. The Law
Reform Commission responded to our suggestions in
the audit. We responded to the Family Law Reform
suggestions around The Dower Act, and then the Family
Law Reform Commission responded to our responses.
There has been some correspondence, but | think on
some things we will never come to true consensus
because we are working from different principles, and
the principle of the Charter of Rights Coalition and its
members is a round charter. | think we tend, more so
than some other groups who have been steeped in the
law a long time, to look at new wine skins rather than
putting new wine in old wine skins and occasionally
come up with suggestions that are somewhat different
from those that come from groups that look at changing
what is on the paper rather than erasing it and starting
over again.

* (2050)

Ms. Wasylycia-Leis: You hinted at this in terms of your
response, the difference between CORC'’s position and
the Law Reform Commission’s position with respect to
Section 15. It is my understanding that your position
is, in a very simple terms, one-half of the net estate.
If l understand the Law Reform Commission’s position,
at least based on the discussion paper, that position
is a deferred one-half share of the spouse’s marital
property. Could you tell us just briefly the difference
between those and the merits of your position over the
Law Reform Commission’s?

Ms. Bjornson: No, but | bet Mona will think about it,
and you can ask her.

Ms. Wasylycia-Leis: Sorry if that was an unfair
question. | am struggling as well with all the different
concepts, and it is not all clear in my head. | will ask
Mona and | will ask the Law Reform Commission
representative as well. Would it be fair to say that CORC
represents a significant number of women in our
population when it comes to proposing this concept
of one-half of net estate?

Ms. Bjornson: | would say that we do represent a
significant number of women within the province, as
well as a few men among some of those groups.

Ms. Wasylycia-Leis: Going on to Section 15, | also,
based on my preliminary analysis, tend to question the
purpose of keeping that list of exemptions in The Dower
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Act if we are moving a little bit closer through this
package to being in line with the Charter of Rights and
Freedoms. It has been suggested that deleting Section
16, however, needs a bit of time in terms of thinking
and education and communication to the public. What
is your assessment of the impact of deletion of Section
16? Will it throw our society upside down in terms of
doing that? Will it have major ramification in terms of
people’s approach to wills?

Ms. Bjornson: In our analysis of the effects of deleting
the exemptions in Section 16 we can see no way in
which it would turn the world upside down in looking
at wills. Where it would make a difference is in those
cases where either—sometimes | think it is not certainly
an attempt to cheat a woman or cheat a surviving
spouse, but | think it would. The principle of allowing
someone to circumvent the principle of leaving half of
the net estate seems to me to be quite a faulty principle.
It is not only the numbers that stink, it is the principle
that you can circumvent an accepted principle in family
law. | can see no reason why the elimination of the
exemptions in Section 16 should cause any sort of
major concern within the population of Manitoba or
the legal community in Manitoba.

Ms. Wasylycia-Leis: Given, | believe, the Minister of
Justice’s (Mr. McCrae) concern about making changes
now with respect to 15 and 16, if any kind of
compromise can be reached in terms of perhaps
deleting Section 16 and putting on hold Section 15, is
that a significant move in the right direction, and would
it be acceptable to the women and the people that you
represent?

#s. Bjornsomn: It is a significant move and, | think,
would would go a long way to eliminate the major
discrimination and succession legislation in this
province. We would be somewhat patient about the
introduction of more amendments to The Dower Act.
We will not say totally patient. We will not let anybody
forget that The Dower Act continues to need
amendment, but the eliminations of the exemptions in
Section 16 would certainly if not satisfy us at least keep
us quiet for a week or two.

Ms. Wasylycia-Leis: And that would be something. |
can say that.

| have a last question on Section 16 in The Dower
Act. Would it be fair to say that Section 16, or these
exemptions to the provision of one-half of—or a fixed
share, or one-half of the estate to the surviving spouse
is used primarily by those who want to do anything to
avoid ensuring that their surviving spouse gets a fair
share out of the estate?

Ms. Bjornson: It is hard to know why people do it. |
think in a lot of cases spouses trust, for instance, their
children to take care of mother if | die, so | will leave
the $15,000.00. She can stay in the house, and | will
trust the children to take care of her if she needs more.
| think there is a lot of that thinking. It is hard to—I
am not a lawyer. | do not practise law. | do not hear
what people say when they want to draft these kinds
of wills, so | am just not sure why. It is often related
to very large estates.
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Ms. Wasylycia-Leis: While we may never be able to
understand fully why that provision is used, | think there
is certainly a general feeling on the part of many of us
that it does move away from that whole notion of
ensuring economic security for the surviving spouse.

| think it would be helpful, in terms of this point and
all of the other Bills that we must go through, for perhaps
you to give us some idea of the kind of economic
insecurity we are dealing with as a society when we
are talking about older women, when we are talking
about women generally. | think that is something that
is often neglected when we start looking at detailed
intricacies of laws but we forget the poverty and the
economic insecurity of women and older women.

| am sure CORC has talked about that. Can you give
us your position and your understanding of the
situation?

Ms. Bjornson: Certainly; the catch phrase recently has
been the feminization of poverty. Certainly that is what
we have seen throughout Canada. The face of most
of that poverty is elderly women, and there are a number
of factors that go into that: The fact that many women
have not been employed outside of the home and have
no pension in their own right; the fact that there are
times when they do not get a fair share of the estate.
There are a number of factors.

Clearly the face of poverty in this country, at the
present time, is the face of elderly women. It is not the
face of nondependent, 35-year-old children. It is
generally the face of elderly women. That is the reality
in this country. Certainly the economic security of a
surviving spouse is one of our major principles in doing
the analysis of this legislation.

Ms. Wasylycia-Leis: | think that comment partly
addresses my next set of questioning around The
Intestate Succession something or other Act.-
(interjection)- That is right. We have actually a
constructive suggestion later on for the Minister. We
think we should change this to the people-dying-
without-wills Act and clarify matters.

The comments about the feminization of poverty and
the face of poverty in our society today relates to the
question of all-to-spousein this Act. | think there would
be general agreement that the provisions in this Bill
do not clearly leave us with an all-to-spouse principle,
that in fact it creates exceptions and it waters down
the principle and that in fact—what | want to ask you,
would the intention of this Act to leave a window for
dependent children of the first marriage be based on
another principle? It does not seem to need to be based
on the equality principle or all-to-spouse rule. Is it based
on another principle, another sort of pull from within
our society?

Ms. Bjornson: | just have a comment before | answer
your question. | also heard not only the people-who-
die-without-wills Act—| was discussing this with
someone who said | think they should just put it all in
one Bill and call it the what-to-do-when-someone-dies
Act.

| think that the all-to-spouse rule, as it is written here,
is not based on the principle of the economic security
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of the surviving spouse. | think that the way it is written,
it is written somewhat on an assumption that there is
a moral obligation to leave something to surviving
children. It is also based on a situation where a second
spouse cannot be trusted to do that with children from
a first marriage.

| think both those assumptions go against the basic
principles that we believe should be applied when there
is no will. This is one of those cases where you have
two or three competing principles and have to juggle
them and weigh them. We think that the principle of
economic security for the surviving spouse and the
principle that there is no moral or legal obligation to
leave an estate to children—! would like to mention
at this point that The Wills Act never says that you
have to leave anything to your children. | mean, there
is no principle that you have to leave anything to your
children. Those two override any other principles or
assumptions that may be included in this Act.

*

(2100)

Ms. Wasylycia-Leis: | am wondering, it seemed to me
that it is based perhaps on a feeling or a principle of
inheritance and a desire to leave something for one’s
children for when they reach adulthood, in terms of
education and future economic security. That is more
an editorial comment than a question.

Perhaps if | roll that into a question you can answer
on all fronts, although | am known to ramble on and
you may lose track of my question. Related to that it
seems to me we are trading off that kind of a principle
versus ensuring economic security for a surviving
spouse who is likely quite possibly responsible for, with
of course her new partner, the dependent children of
the first marriage and the second marriage, that in fact
you could have a situation of a surviving spouse with
those responsibilities, in the case of a small estate,
being left with barely enough to live on while a chunk
of that estate has been carved off and is sitting in trust
until the dependent children of the first marriage reach
adulthood. Is that a fair comment in terms of what is
one possibility that might happen? Would you agree
that it makes more sense to worry about the economic
security of that family unit, and that it is probably more
an investment in the future doing it that way than putting
some in the bank for down the road?

Ms. Bjornson: Yes, | think that is a good point. One
of the major problems with the old Devolution of Estates
Act was that often young women who were left widowed
ended up with the money that went to their children
in trust, and they had barely enough to live on.

This Act, | think, maintains that situation the way it
is written. Even if you had dependent children from a
second marriage and children who were not dependent
from the deceased person’s first marriage, the surviving
spouse would be left with a smaller share of the estate
and a piece of the estate then in trust and would not
be easily accessible while at the same time having the
responsibility of raising those children.

Ms. Wasylycia-Leis: On that, it seems to me that a
surviving spouse is not going to abandon children from
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her first marriage, even though she may have remarried
and has children from that marriage. In fact, she will
maintain that responsibility for those children as
dependants and be worried about their future. That is
my sort of gut reaction to the trade offs here and the
picking and choosing that one must do when looking
at this Bill. Is that a fair assessment?

is. Bjornson: Certainly in our discussions with groups,
one of the things we hear about is a fear of the wicked
stepmother. | think that the time has come in this society
to get rid of this myth of the wicked stepmother, and
that we must trust women to do what is right, which
is to maintain—there is a legal responsibility and we
trust women to maintain the economic well-being of
dependent children, and that there is no moral or legal
obligation once they are no longer dependent to
maintain them. Then that is a gift.

Ms. Wasylycia-Leis: | know | am taking a little longer
than | said at the outset | would take. | will try to just
ask a couple more questions moving on to The
Dependants Relief Act. | think the contentious clause
for all of us is the new listing of dependants. It did
come, | think, as a surprise to us as well as to your
organization. | could not find reference to this notion
in the discussion paper, in the dialogue that took place
leading up to these Bills. Was it ever raised with your
organization? Was it presented in a brief by any other
organization? Have you any idea where it comes from?
| know this is a bit of a repeat from the Member for
St. James’ (Mr. Edwards) question.

Ms. Bjornson: | traced back our briefs, our discussions
and our letters, and | did not find anywhere where at
least we had responded to any proposals for an
expansion of the categories under The Dependants
Relief Act. It came as a surprise to us too. | do not
know where it came from, although | think it may be
related to Sections 5, and 10(2)(f) and the fact that
under those sections we have the increased
responsibility of the state to keep people off of or recoup
what has been paid by social assistance.

Ms. Wasylycia-L.eis: | think one of the concerns that
many people raise when speaking in support of this
new amendment is when it comes to children with
disabilities, particularly children with mental disabilities
and the concern that one has a financial and moral
obligation in one’s lifetime and therefore that should
be respected after death. What is your reaction to that
position? | would like your reaction to my own view,
which is that | would think that a family with a child
with a disability, concerned about the future prospects
of that child, given the lack of resources and supports
in our society for such people, would likely ensure
through will primarily that that kind of economic
prospect was dealt with. Is that a fair assumption or
not?

Ms. Bjornson: Well, under our proposals, children
would maintain their right to access under The
Dependants Relief Act, so in the case where it was a
child of the deceased person, there would be no change.
It is our feeling—we have no research, have found no
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research, have no way of finding this out, but it is our
sense that in cases where a family was taking care of
a sibling of the deceased, or who was dependent for
some serious medical reasons, that generally in those
cases families who take on that added responsibility,
which is certainly not demanded anywhere in the law
in the case of more distant relatives, that families who
take on that kind of responsibility are very concerned
about the future care of those dependants and do
include in wills and do include provisions either in wills
or within the family unit which would take care of the
care of such persons.

Ms. Wasylycia-Leis: | will stop my questioning there
and just thank again the presenter and her organization
for their very detailed work and presentation.

Mr. Chairman: Any more questions? If not, we want
to thank Ms. Bjornson for her presentation. Next
presenter, Mr. Jack King, Family Law Subsection.

Mr. Jack King (Family Law Subsection): Good
evening.

Mr. Chairman: Good evening. You may proceed.

Mr. King: | am the chairperson of the Family Law
Subsection, which is a branch of the Manitoba Bar
Association, which is then affiliated to the Canadian
Bar Association. We do not have an impressive list of
affiliates; we just happen to be practising lawyers from
the Family Law Subsection made up of lawyers who
practise family law. | am here on their behalf to speak
to Bills 47, 48, 49, 51 and 52. | am going to proceed
in the order that | have just mentioned. | then start off
with The Dependants Relief Act, Bill 47. The Family
L.aw Subsection agrees with the following changes: The
change from a moral to a financial dependency test,
because we believe that change will preclude the courts
from having to determine, as they have had to do in
the past with some mixed and quite bizarre results,
moral responsibility on the basis of some vague social
standard.

* (2110)

We are also in favour of the expansion of eligibility,
because we believe it deals with the reality that in not
all families is the giving of support limited to the children
and spouses. It has been suggested that there exists
the possibility that some people will cease to follow
what they would otherwise consider their moral duty
because of the fear that the person to whom they are
giving support might make an application under this
Act after the donee’s death. We say that is, as far as
we know, not supported by any extrinsic evidence, and
it is insufficient. It would suggest to pass or not pass
legislation upon some vague fear of feeling. It also has
to be remembered that the proposal gives the right to
apply. It does not give a guarantee that the relief sought
will be granted.

Furthermore, there are stringent tests that are going
to have to be met before there is a charge to the estate.
| also understand it was not mentioned earlier, but |
understand that it has been suggested in certain written
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briefs that the definition of in loco parentis needs to
be defined and that arises out of a concern from a
recent court of Appeal Decision. Family Law Subsection
take a position that it is not necessary to define that
term. The definition is well established in law and all
the Court of Appeal did was decide that in certain
circumstances the relationship created would terminate,
that further obligation to the person who stood in loco
parentis. | would also like to point out that the concept
of in loco parentis is one of quite grave complexity,
and the existing definition should not be changed
without considerable discussion with interested groups.
That discussion has not to this time taken place.

We also agree with the limitation period being limited
to six months. We do not agree that it should be longer.
To have it longer would be detrimental and unfair to
a person to take under otherwise valid provisions of
a will. It is also, talking quite pragmatically, difficult to
envisage why someone who is in a state of dependency,
substantial dependency as the act has it, or proposal
has it, would wish to take a longer period of time than
six months to bring the application. In reality, the
limitation is actually longer than six months, because
it runs from the grants of probate or Letters of
Administration. Generally that means it is going to be
about a seven-month, sometimes a longer limitation
period. We are certainly in favour of the amendment
which provides the Act supplements the rights under
The Dower Act rather than being in place of those
rights.

The next one is the jaw breaking legislation, The
Intestate Succession and Consequential Amendments
Act. While much of the controversy surrounding this
proposed legislation relates to the so-called all-to-
spouse rule, and | agree, it is a rather unfortunate term
in light of the provisions. Now the proposed change
was one that was hotly debated by the Family Law
Subsection, which is prepared to accept the proposal
though it is of the opinion that it is in fact unduly harsh
to issue who are not issue of the surviving spouse. The
proposal made by this legislation seems to us however
to be a reasonable compromise between those who
would say on the one hand that there should be no
all-to-spouserulein a true sense and those who would
say that everything must go to the surviving spouse
despite the existence of children from another
relationship.

The Family Law Subsection’s position is based on
the knowledge of many of its members that a lot of
people getting married for the second time are not
aware that a second marriage destroys a will made
before the marriage and which will generally have
provided for the children of the former relationship. It
is very common for someone to get married a second
time and have children of an earlier relationship. It
happens every day. Surprisingly, more often than not,
that person’s relationship with those children of that
earlier relationship is a warm and loving relationship,
and | can tell you that people like that would be
astonished to find that upon their death the second
marriage had abrogated their will with the result that
they died intestate, and their whole estate goes to the
second spouse to whom they may have been married
but for a short time.
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Itis indeed true that most wills leave the entire estate
to the surviving spouse, but that is only true if there
are not children of another relationship.

| would suggest to you that it is rare indeed that a
person ignores, in his or her will, the existence of those
other children. Those comments come from the
common and shared experiences of practising lawyers.

It has also been suggested that it is an illogicality
that the children of the surviving spouse only have a
claim where there are children of the deceased by a
former or another relationship. | suggest that is only
apparently illogical. If there are no children of a previous
relationship and the spouse takes all, as this Act would
provide now, then the presumption has to be that the
survivor will make proper provision for his or her own
children, hence the lack of any right to claim by those
children.

In the situation where there are children of an earlier
marriage, or earlier relationship, and they are children
of the surviving spouse, then | would suggest it would
be manifestly unfair to favour the children of the former
relationship without giving the children of the surviving
spouse a corresponding claim.

There is no doubt about it, it is a compromise. Most
of the law is a compromise. It is a series of compromises
devised in order to reduce problems and not create
them. This compromise is an attempt to balance the
views of two extremes. The concern on the other side,
those people who do not agree with an all-to-spouse
rule, is that there are circumstances which would mean
that the surviving spouse had a windfall only
coincidentally related to his or her needs.

| would also like to point out that as far as the Family
Law Subsection knows, there is no evidence which
would indicate that a true all-to-spouse rule is just as
has been advocated by the speaker before me, is
needed because there is a particular social evil that
has to be cured. There is no evidence that the lack of
such a rule will result in the impoverishment of surviving
spouses. In fact | would suggest to you that the other
proposals in this package will ensure that is not the
case despite this particular proposal not being that
true all gold all-to-spouse rule.

In considering this, | would ask you to bear in mind,
and speaking as a lawyer, that is what | do, that the
law has not suddenly come in the door in the last few
minutes. The law that we have has been something
that has developed over centuries and there are reasons
for it.

There is a theory behind intestate succession
legislation, in all the common-law jurisdictions, and that
is to allow to be done what the average prudent and
caring personwould have been expected to have done.
Intestate legislation does not really have very much to
do with the question of dependency and that is why
you have other legislation because other legislation is
there to deal with dependency.

* (2120)

The other controversial issue under this particular
Bill seems to me to be the rights of a separated spouse.
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We do not really disagree that the criteria under which
a surviving separated spouse would lose her or his
rights under the Act could cause problems. Those are
problems that are curable because of the system that
we have by evidence. The fact is that in many, many
cases separated spouses resolve the property issues
between them by negotiation and by subsequent written
agreement, and capsulating that negotiation, it is far
more common for property matters to be settled
between spouses in that fashion than for it to be fought
out in court and the court impose an order. Marital
property orders made by a court without consent are
a rarity.

Look at the other side. If there was a change to these
proposals, which would ensure that there was not the
evidentiary problem that would otherwise exist, | know
exactly what will happen. Every prudent counsel in this
province will immediately, upon his or her client’s
separation, if it is in that client’s interest, file an
application under The Marital Property Act, thus
creating undoubtedly a far more difficult environment
for negotiation. Well, in a sense that is great for lawyers
because it gives us more work, because now we have
something that is going to take five times as long to
negotiate a resolution for. It is not very good for the
people who are in the middle of that negotiation. The
effect would be, | would suggest, that reasonable people
who are prepared to negotiate are going to be penalized
and the litigious are going to be protected.

| might suggest of course that another way the
prudent counsel could protect his or her client’s
interests would be to draft up a will immediately.
Unfortunately, wills—and the lower courts are full of
them—are things that are very easily attacked, not
necessarily successfully, but it is easy to mount an attack
against a will.

Movingnow to The Dower Amendment Act, regarding
the rights of the separated spouse in Section 22, the
same comments apply here as | have just made.

There have been some suggestions that Section 16
of The Dower Act be repealed. Family Law Subsection
would not disagree that The Dower Act is probably
due for a complete review. Its opposition however, that
it would be undesirable, it would be dangerous at this
stage to make piecemeal changes to that legislation
and that the safest and most prudent cause is for a
complete review of the Act with the involvement of
various relevant community groups.

The fact is that over the last few years there has not
been that comprehensive review, that comprehensive
consultation. One must remember that there are a
number of people in this province who have planned
their affairs taking into account the existing Dower Act.
In the main they have not done it because they wish
to be nasty and mean to their spouse. They have done
it because there are bona fide tax planning reasons
to do it.

Those people have a right to be consulted before
any comprehensive change is made to that Dower Act.
Well, | would agree, The Dower Act needs some
stringent scrutiny. Sections 15 and 16 are nightmares
when you read them.
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The next Bill | wish to speak to is The Marital Property
Amendment Act. We, the Family Law Subsection, are
strongly in support of that proposed amendment. The
lack of that provision has created an enormous amount
of hardship. Generally that hardship has fallen on the
shoulders of women. This change will allow a far fairer
application of The Marital Property Act and will take
away the hardship that a number of people now have
to suffer until there is a final resolution.

| also want under this heading to just make one or
two comments about suggestions as to further changes
to this legislation. It has been suggested by some that
the Act should be changed by incorporating jointly
owned assets. That is a major and significant change
to the scope and the intention of this Act. That would
need, | would suggest, far more public debate and
consultation than has taken place within the context
of these proposals. It has also been suggested that the
whole thrust and philosophy of the legislation be
changed to create in this province a community property
scheme. That change is so huge, it is so awesome, it
has so many ramifications on so many things that |
find it quite impossible to envisage appropriate and
proper legislation being passed in that regard without
the utmost consultation with every group. That
consultation most certainly has not taken place.

The last Bill that | wish to speak to is The Family
Maintenance Amendment Act. With one caveat, Family
Law Subsection agrees with these amendments. The
caveat is that the clarification of the rights of the the
non-custodial parent to receive certain records goes
further than is necessary. That Manitoba Court of Appeal
decision firstly was not a decision from a trial judge
granting custody. The trial judge in that case was careful
not ic use the word ‘‘custody’” at all.

Also | would suggest that case only interpreted the
existing section, as giving a right of consultation, did
not give a right to the non-custodial parent to make
decisions. Effectively the change now proposed not only
clarifies the fact that the non-custodial parent does not
have a right to make decisions, we do not object to
that, but it also states that person is not to have the
right to involvement in the child’s life through
consuitation about decisions that the other party has
the final say on. The other party, the non-custodial party,
is in effect by this amendment relegated to a status
that the Court of Appeal said that person should not
have, and that is ithe status of a second-class citizen
as far as his or her child is concerned. Thank you.

Mr. Edwards: Thank you, Mr. King, for coming forward.
Mr. Chairman: It is okay, go ahead, Mr. Edwards.

Mr. Edwards: Thank you, Mr. Chairperson.

Mr. King, with respect to Bill 48, The Intestate
Succession and Consequential Amendments Act, with
respect to your comment that people getting married
for the second time may not be aware that the second
marriage destroys a will made before that marriage.
| appreciate that that, | am sure, comes from experience
and the experience of the Members of your association.
Do you suggest that is in and of itself an adequate
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reason for keeping the rule or putting this rule into
place that allows an estate to be shared with children
if and only if there are children from a prior marriage?
| am not trying to be facetious, but it strikes me that
there are ways of educating the public when they get
remarried and alerting them to the fact that they will
have to change their will. It may take the form of a
notice in bold print on a marriage certificate application.
| am not disputing that is a real problem. | am saying,
is that not a problem that could be cured other than
to put something into legislation which otherwise we
may not want.

* (2130)

Mr. King: | am suggesting to you that a true all-to-
spouse rule is based upon a fallacy, and the fallacy is
that people, when they draw wills, will leave all to the
surviving spouse. That is only true as far as it goes,
and it only goes to the case where there is one spouse
and has always been one spouse and there are not
children of another marriage. | am saying there is
another reality when there are children of an earlier
relationship.

Mr. Edwards: Thatseems to me to be a different point,
and | take that point. The question | had asked was
specific to the question of people who were not aware
that their will was nullified when they remarried. That
seems to me to be a problem you have raised that the
second marriage destroys a will.

| am asking you—and maybe | will just ask again,
| do not know if you have an answer—is that not
something we could solve through other means than
putting this rule into legislation to simply protect against
it? If it is something we do not want, surely we can
deal with that through educational means or otherwise.

Mr. King: | am a little cynical about informing through
educational means. You, Mr. Edwards, are a lawyer
yourself and you know very well that the public at large
are notoriously ill-informed about most aspects of law.
The educational effort that would be needed to create
the fairness that you suggest might be created by
putting something, a stamp on a marriage certificate,
would be one not worth the effort because of the cost,
| would suggest. Secondly, it is not going to be effective.
| do not think that is going to kill you at all.

Mr. Edwards: With respect to those children from a
first marriage—correct me if | am wrong—if those
children are dependants at the time of death, it is quite
likely they would also be receiving maintenance
payments in particular if they were still at home.
Secondly, they would not be precluded from applying
under The Dependants Relief Act for part of the estate.

Mr. King: | do not quite take the point. That is a given,
is it not? If you are saying, is that sufficient for them?
No. | am saying that completely ignores the reality.
What about the situation where you have husband and
wife, they are happily married and the wife dies? Their
property is joint and she has left it all to her husband.
They have children, the husband remarries, the second
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spouse and the husband have children and then the
husband dies. Surely it was the intention—one could
reasonably assume it was the intention of the first
spouse that those family assets she gave to her husband
by her will were intended in due course to filter down
to her children whether they were dependent or not.

Mr. Edwards: Let us deal with that analogy, that
situation. In the second marriage are you suggesting
the children are under the age of majority and would
they not be taken into the second family, or are you
saying they would not be—I am not questioning, | am
simply asking would they not be part of the second
family?

Mr. King: Not necessarily. What happens if they are
18 and 19?7 What happens if they are in their 20s? It
was still the intention of that first spouse that her
children, at whatever stage of life they were at when
she and the husband died, would benefit. People do
not forget their children just because they happen to
have reached the age of 18.

Mr. Edwards: Mr. King, if we go back to the first
marriage, let us say the first wife had never in fact died
and those children became 18 or 19 and then she died,
those kids do not get any money anyway, they do not
get any money in the first marriage, they do not get
any money in the second marriage if they are 18 or
19. I do not understand the magic of the kids from the
first or the second marriage. If they are truly in need
of money, they get money under The Marital Property
Act when someone is alive. They can apply under The
Dependants Relief Act for further financial assistance.
What is the magic distinguishing between marriage from
a first or a prior marriage exactly?

Mr. King: You use the word magic. We are not talking
about magic, we are talking about reality. If you have
a husband and wife, have children, and they lived
together until death parts and the survivor does not
remarry, eventually the estate became combined in the
hands of one adult or one of the spouses, will pass
down to those children, that is the most common
occurrence. Should those children be deprived from
what would normally happen or from sharing in part
in the estate of their mother or father because the
surviving parent married somebody else later?

Mr. Edwards: | guess my point would be if the -
(interjection)- Mr. Downey seems clearly on your side,
Mr. King, you will be happy to know.

If the marriage occurs even later in life and the
children are from that marriage, let us say there has
never been a remarriage, then those same children,
who you speak so passionately about, now do not get
a cent. You are saying just because their mother or
father happens to have remarried someone else, then
they should get some money, but they would not have
gotten any money if had been their own same parents.
| am sorry, what is the magic, Mr. King, of the fact that
they come from the existing marriage or a prior
marriage?

Mr. King: | thought | had explained already to you,
sir. We are not talking about magic.
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Mr. Edwards: Well, you are. No, you are.

Mr. King: We are talking about reality. Well, then we
will have to differ.

Mz Chairman: Order, please; order, please. The
presenter has made his presentation, and it is the
committee Members who can question him on his
presentation. This is now becoming a debate in itself
and argumental. At this point | would suggest that, Mr.
King, if you have anything more to say go ahead, and
maybe Mr. Edwards has a few more questions.

Mr. Edwards: Mr. Chairperson, | only use the word
magic because it seems highly illogical to me that
distinction be drawn. It is drawn by you. It is drawn
by the Minister. | cannot think of any other reason except
there is some magical reason that we do not know
about, because | frankly cannot see it.

With respect to your comments about The Dower
Amendment Act, you talk about, you do not in your
brief, but you mentioned when ycu spoke about it, the
dangers of deleting Section 16 of The Dower Act. You
talk about consultations which would need to occur.

Mr. King, in 1986 the Department of Justice solicited
comments from a number of community organizations
and groups regarding the Manitoba Law Reform
Commission Report. | do not know if your group was
involved. | suspect they were. | see that in January of
1987, a policy paper was issued and written submissions
were taken from many people including yourself. Then
in June 1987 the Family Law Branch prepared an issues
paper. | am sure you were involved in that.

In April of’89 a committee was formed through the
Family Law Branch, and | think that was primarily
internal. October’89 a booklet dealing with family law
was prepared and distributed to members of the Bar
in part as well as others. December’89 there were
meetings between the department members. | do not
know if they had an opportunity to meet with your group.
| suspect they may have. Finally, February of 1980 the
package comes to the stage that it is at now, and there
were some final meetings.

Weare into the fourth year of consultation and various
reports being published. Your group has been involved
since very early on. How much consultation do you
think we should go through before we deal with The
Dower Act?

Mr. King: A lot more than we have had and not just
family law lawyers. There are other areas of legal
practice upon which this would impinge.

Mr. Edwards: Well, interestingly in January of'87 the
Wills and Trusts Subsection of the Manitoba Bar
Association was also consulted. There were, by my
count, approximately 15 groups and/or individuals as
well as others who were consulted at that very early
stage. Their opinions were solicited. You yourself say
The Dower Act is in need of an overhaul of some real
amendments. Why would we as legislators not want
to take our responsibility seriously, do the right thing,
and deal with The Dower Act at this point after four
years of looking at it?
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Mr. King: It is a little bit difficult for me to speak as
to how you should view your responsibilities, | would
have thought.

Mr. Edwards: You are giving advice here?

Mr. King: Well, | am just making that comment, Mr.
Edwards.

The fact is you do not have specific proposals in
front of you about The Dower Act other than the ones
that are in the proposal right now. You are debating
or wanting to debate things that are intangible, because
they are not there at the moment. That is my view, Mr.
Edwards, and you might not like it and you might wish
to debate it with me further, but that is my answer.
There has not been sufficient consultation. There must
be more.

Mr. Edwards: With respect to your comment that there
are dangers, it would be dangerous for us to consider
deleting Section 16. Can you explain what those dangers
would be?

Mr. King: | think it is very dangerous for those people
who have already planned their affairs, made their wills,
on the basis of the existing Section 16. Have they been
consulted? No, | do not believe they have.

Mr. Edwards: Indeed, Mr. King, you are saying it may
be dangerous for those who have provided for their
wife to the amount of $15,000 per year under The Dower
Act. That may be quite a danger, and we may want to
hold up the entire process in order to consult those
people. Is that what you are saying?

Hon. James McCrae (Minister of Justice and Attorney
General): Mr. Chairman, | think my honourable friend
is going far beyond seeking questions and answers of
clarification to Mr. King’s presentation. | think he is
going well, well beyond that and to the point of being
somewhat rude with the presenter. | think it should
stop.

Mr. Chairman: Was there a question posed?
Mr. Edwards: Yes, there was.

Mr. Chairman: Mr. King, did you want to respond? If
not, then | will ask Mr. Edwards. He had his hand up.
He maybe has another question.

Mr. King: That was such a gross misinterpretation of
what | have said, Mr. Edwards, that it quite frankly is
not worthy of an answer, sir.

Mr. Edwards: Perhaps it was my tone. The dangers,
Mr. King, | just want to know what they are. | mean if
there are dangers out there that | do not know about
aside from the fact that people who have provided in
their wills to use Section 16—I appreciate you have
said that—are there other dangers that | should know
about besides people who have written wills specifically
using part of Section 16?
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Mr. King: | think that the danger that might result to
people who have entered into prenuptial agreements
on the basis of the existing legislation, and there are
many of them.

Mr. Edwards: | am going to ask for some clarification
of that. | am not questioning the validity of it. Can you
explain what a prenuptial agreement might include that
would bring Section 16 in place, just briefly from your
own experience perhaps?

Mr. King: A prenuptial agreement may be two pages,
it may be 16 pages. Most prenuptial agreements will
take into account the fact that The Dower Act exists,
and The Dower Act has certain specific provisions. Any
prudent counsel drafting a prenuptial agreement is
going to take into account those provisions, will be
speaking to the client about those provisions, and the
draft of the nuptial agreement may well take into
account those provisions.

Mr. Edwards: With respect to (a) through (d) to
separated spouses, and | believe this is both under
The Dower Act and The Intestate Succession and
Consequential Amendments Act, you have made a point
that, and | believe it is specifically with respect to Sub
(c), this may encourage people to file early for division
of assets or an application for divorce.

Can you give us your thoughts on Sub (a), that is
the separation subsisting for at least one year prior to
the intestate’s death? Specifically | am thinking about
the case where people may separate but still within
that year may be very prone to reconcile. A year does
not seem a long time to me. Now | do not have perhaps
experience in dealing with marital situations like you
do. Does a year seem appropriate to you in Sub (a)?

Mr. King: Yes, it does. My experience has been that
if a separation has lasted for a year or more, the chances
of reconciliation occurring are minimal. If a reconciliation
is going to occur, it is going to occur before that. |
cannot say that is so in 100 percent of the cases, but
| would suggest it is so in 98 percent of them.

Mr. Edwards: If in fact you have come to a year, and
there is not a reconciliation that is going to occur or
even it is longer than a year, if you reach that point
where reconciliation is not going to happen, is it not
logical to think that people might have under (d) divided
their property or under (b) filed an application either
for division of property under The Marital Property Act
or for The Divorce Act? In other words, | am saying,
do we really need (a) in therein the sense that we want
to deal with people who have truly come to the
realization that they are separated and that they are
not going to be getting back together? It seems to me
that (b) and (d) come fairly close to covering the
situations where people would have divided their
property or at least made that application if they truly
were not going to reconcile. Can you give me your
thoughts on that?

Mr. King: | think there is some validity to what you
say, but | do not think that in all cases there will have
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also been a division of property. It depends quite often
on the nature of the property. If the people have chattels,
tangible goods, then those generally are going to be
separated. Things like life insurance policies, pension
plans, the financial assets, those may well not have
been divided.

Mr. Edwards: With respect to (c), that seems to me
to be, by using the words ‘‘course of conduct,”
evidencing an attempt, a bit of an invitation to go to
court and fight that one out. They are not concrete
terms. They are terms which | think will lead to a lot
of litigation. Is that something that you would agree
with?

Mr. King: | think it certainly has the possibility of
creating litigation. | am not sure though that it is a
huge problem. | suspect in the majority of cases a
course of conduct would be fairly easily discernable.
A single letter obviously cannotcreate initselfa course
of conduct. Probably a letter and a reply is not going
to be a course of conduct, but there will be gray areas.

Mr. Edwards: If we have said in (b) that as soon as
the application is filed, obviously then that is the critical
date, yetin (c) we are saying whereas people have gone
to lawyers, obviously that application for division of
property has not been made, is it not reasonable to
assume that perhaps people, when they go to their
lawyers, may not really be 100 percent sure about
getting divorced or separating, or they would have
divided their assets or made the application under Sub
(b)? Is it not possible that people go to their lawyers,
and | am asking you, someone with a lot of experience
in this area, that they go, and a lawyer’s duty in many
cases is to look for the potential for reconciliation
between the spouses?

* (2150)

What | am worried about is (c) will come into effect
where people have gone to lawyers in those situations
thinking there may still be reconciliation possible. | worry
that (c) is going to mean that once someone has come
to a lawyer, the lawyer will say: Look, you have already
come, it is a course of conduct, you both have lawyers,
we might as well file, because even under (c) The Dower
Act and The Intestate Succession Act have already
come into play. Do we really need (c)?

Mr.King: | think so. The separator and finalize is there
too. So if there is—and you are right, counsel has a
duty to assist reconciliation. That is what the divorce
Act for one thing says, but you have to separate and
finalize. There is obviously a huge difference between
sending letters or having negotiations which are aimed
at reconciliation on the one hand and negotiations which
are aimed at separating and finalizing the affairs.

The problem with chucking out (c) is that you are
then going torely on (b). That means if the client comes
in and says, it is all over, the other party may wish to
reconcile, but | do not care, it is all over for me, then
counselis going to file an application under The Marital
Property Act just to ensure that Section 3 applies.

Onceyou have filed the application you have created
a different temperature for the negotiations. You are
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getting the matter into court before it is time. You are
reducing your chances of negotiating a proper
resolution. The people who suffer if they have to go
to court are the clients, because it is their assets and
their income that has to be used to fuel that litigation
battle. That is the money that most of them really need
to look after themselves, to help them in their new
changed circumstances.

Mr. Edwards: | guess what | am worried about—

LA X &

Hon. Jim Ernst (Minister of Industry, Trade and
Tourism): Point of order, Mr. Chairman.

Mr. Chairman: On a point of order, Mr. Ernst.

Mr. Ernst: | wonder if -(inaudible)- that we do away
with all lawyers.

Mr. Chairman: On committee?

Mr. Ernst: Everywhere.
Mr. Chairman: It is not a point of order, but you have
made your point.

LA R 2

Mr. Edwards: With respect to Sub (c), my concern,
Mr. King, is that once those individuals have gone to
lawyers that action in and of itself will give grounds at
least to a contest as to whether or not there had been
a course of conduct evidencing an attempt to separate
and finalize affairs.

Again, | draw you not just to Sub (b) but Sub (d),
where there is provision for the division of assets,
division of property, to bring these Acts into play. Again,
do you have that concern at all, that Sub (c) means
that when you go to a lawyer independently, you are
all of a sudden outside of thesetwo pieces of legislation?
Maybe you can tell me what, in your mind, you think
“‘course of conduct” is going to mean?

Mr. King: | would certainly disagree with your definition,
because there has to be, in my mind, a series, something
that is as ongoing or has been ongoing over a
discernible period of time. | do not disagree with you
that there is a potential for litigation in Sub (c).

It is a question, in my mind, as to which is the greater
evil. | think throwing out Sub (c) creates a greater evil,
because it reduces your chances to negotiate your
eventual settlement.

Mr. Edwards: In conclusion, let me just say that if |
did in any way insult or speak insultingly | certainly did
not mean to. | certainly appreciate your presentation
here tonight. | also acknowledge and thank you for
your participation in this process for a very, very long
time.

| remember you in front of this committee last year
on the Access Assistance Program—or approximately
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Ms. Wasylycia-Leis: Sorry, you would?
Mr. King: | would be uncomfortable with it.

#Ms. Wasylycia-Leis: Could | ask why you would be
uncomfortable with it?

Mr. King: Well, | think | have aiready said that in my
presentation in answer to Mr. Edwards. | do not believe
there has been sufficient consultation with all the groups
that could be concerned about that. it may well be that
after such consultation the repeai of Section 16 isindeed
the best thing since sliced bread, but | think there has
to be some consultation first and some focusing of
minds to that particular issue rather than trying to sort
of evade review around this table.

Ms. Wasylycia-Leis: What would be your reaction to
a situation whereby there was majority of support here
at the committee for deletion of Section 16, and the
Minister made a decision to pull The Dower Act or this
amendment to this Act?

Mr. King: | think | would rather The Dower Act was
pulled than that was done.

Ms. Wasylycia-Leis: If | could just move briefly on to
The Intestate Succession Act, | am a bit confused
because in your presentation you said at one point that
this Act does not deal primarily with dependants, that
there are ways that, | can just check your words here,
other mechanisms for dealing with dependency, and
you mention The Dependants Relief Act. | am wondering
therefore in that context why you would be supporting
an attempt to include something in this Act that
addresses the needs of dependants of a first marriage?

Mr. King: Well then, perhaps | expressed myself
inadequately. | did not say that this Act—I know what
you just said, but | did not say this. | said that the
scheme of this type of legislation in common-law
jurisdictions was not to do with dependency. | am not
talking about people who are necessarily dependent
who come from the first marriage, the first relationship.

Ms. Wasylycia-Leis: You have referred to specific
examples, for example, in your remarks | think in
response to the Member for St. James (Mr. Edwards)
talked about a situation in terms of someone who is
remarried and died after, say, only four months and
the unfairness of the estate going to the surviving
spouse in that instance. | do not want to get into a
dialogue around specific situations, since it seems to
me that for every one of those kinds of circumstances
one could probably point to many, many more situations
where the surviving spouse is left with dependent
children but without the wherewithall to provide a decent
economic arrangement for that family.

| would ask you, since we are talking about applying
certain principles and ruling on and making hard
decisions, would it not make sense to rule on the side
of the surviving spouse with dependants in order to
avoid that kind of possible impoverishment and
economic insecurity?
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Mr. King: Well, you and | could sit here for the rest
of the night and we could each come up with facts in
areas that supported what we say is the fairness of
our respective positions. | think | have already indicated
why | believe that the quasi all-to-spouse rule proposed
by this legislation is a reasonable compromise—not
perfect compromise.

Ms. Wasylycia-Leis: Would you agree that this Act
with this new change could mean less to the surviving
spouse?

Mr. King: It is quite obvious that could be the case,
because there is a possibility that someoneelse is going
to have a claim to a portion of the residue.

RMs. Wasylycia-Leis: Would you agree that it could
possibly result in improverished situations forindividuals
because of this provision?

Mr. King: It could possibly. | have no idea of the number
of occasions in which it would do so. | have not seen
any evidence of that.

Ms. Wasylycia-Leis: | simply ask those questions
becauseit seemsto me that this is about hard choices,
and to some extent compromise, although | think more
hard choices than compromise, and that if one was
going to rule on one side or another, we should do it
in terms of the surviving spouse, given the fact, as the
statistics show, that the surviving spouse is most likely
to be a woman. The statistics also show that women
do still live longer than men and that older women are
the poorest of poor in our society. | guess on that basis
| would still come out on the side of that end of the
equation. Is there any hope with that scenario
persuading you otherwise in terms of your position?

Mr. King: | acknowledge that poverty exists. It is not
always female poverty and it is not always old-age
poverty. There is also reality. | am suggesting that what
is here in this proposalis a compromise between those
two realities and the possibilities that result from those
two realities.

Ms. Wasylycia-Leis: Would you though disagree with
the statistics that show that the poorest of the poor
in our society are older women?

* (2210)

Mr. King: Are you teling me that those are the
statistics?

Ms. Wasylycia-Leis: Yes.

Mr. King: If those are properly compiled, then | would
not disagree with you. I may disagree about the causes,
though.

Ms. Wasylycia-Leis: | do not want to take up much
more time of the committee, | simply want to again
thank Mr. King for his presentation. | think we obviously
disagree on most of these issues. However, we certainly



Thursday, March 8, 1990

respect your position, and thank you again for appearing
before the committee.

#7. McCrae: Mr. King, we are talking about intestate
succession in a lot of our discussion here. It seems to
me it is a good idea for us when we are talking about
people whao die without a will to examine what happens
in those cases when people do have wills. | would ask
you to comment on how you and your—what has been
the experience of you and your colleagues with respect
to clients with children from first marriages who do
write wills? Can you tell me what you write in those
wills with regard to those children?

#r. King: | think the great predominance of those wills
will make some provision for the children of thatearlier
or other relationship. Those children will not be ignored.

fr. McCrse: By the way you framed your answer, |
iust want o make it 2 wee bit clearer if | can. Do you
speak, when you answer in that way, from experience
in that area of the law? Can you tell me any information
about the experience of you and vour colleagues and
your clients?

Mr. King: | can certainly speak from my personal
experience. | practise family law. | have practised it for
years, which means that | help people get separated,
divorced, and eventually they come along to me and
saylhavemet someoneelseand | want to get married.
What do you think | should do about a will? Now, we
have a little chat, we sit down and draft a will, and
those wills make provisions for the children of that
other relationship. Those children are not forgotten.
That is not to say that the person making the will in
those circumstances forgets his new spouse either or
her new spouse.

Mr. McCrae: Thank you, Mr. Chairman.

#r. Chairman: Okay. Thank you, Mr. King, no more
questions. We want to thank you for your presentation.

We will call on the next presenter, Ms. Annette
Willborn, YM-YWCA Winnipeg. Ms. Annette Willborn
and Ms. Janet Johnson, is that the spokesperson? Janet
Johnson, you may proceed. Just identify yourself. Who
is going to start?

Ms. Annette Willborn (YM-YWCA Winnipeg): My
name is Annette Willborn. | am executive director of
the downtown branch of the YM-YWCA. | have brought
along with me this evening Janet Johnson, who is the
Widows’ Consultation Centre co-ordinator—

Mr. Chairman: Excuse me, may | stop you? | have just
been notified that we will have to change the tape, so
we will have to have a couple of minutes break at this
time.

Ms. Willborn: Good timing.

Mr. Chairman: It happened at a very appropriate time.
Okay, about three or four minutes.
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RECESS

Mr. Chairman: | call the committee back to order. Ms.
Annette Willborn, did you have a brief? Has it been
distributed? You do not have a brief? You may proceed.

Ms. Willborn: As | said earlier, my name is Annetie
Willborn. | am the assistiant director of the downtown
branch. Janet Johnson, who is with me this evening,
is our Widows’ Consuliation Cenire co-ordinator. We
are really pleased to be here this evening and io be
given the opportunity to provide some input into the
family law legislative package that is before you here.

As members of CORC, we support the
recommendations that were presented to you earlier
on this evening. We would like to embellish upon those
recommendations with some of cur own experiences,
specifically with the work we do with widows in our
centre. Over an average year we have 250 women who
seek the support of the services at the Y's Consultation
Centre. Through our programs, like one-on-one widows’
visitation services that we have with volunteers, we also
have one-on-one counselling available with Janet.

We run a number of support groups for women who
have been widowed, support groups that help women
re-establish themselves or establish themselves after
they have become widowed. We are really proud of the
programs that we offer at the Y and feel that they are
an important component of the services at our
operation.

The package that is before you here this evening
directly affects the women that we serve. We also have
a very practical question on hand, and that is our
widow’s guide which is what could be described as the
what-to-do-when-someone-dies package of resource
information. We have it available at the VY.

* (2220)

We can hardly wait to do a revision of it, rewrite it
and put in the new information that is going to be
coming out as a result of this legislation. We have been
waiting for the last twoyears specifically and have been
putting off reprinting on the information that this is
coming forward. We are giad that it is finally here. At
the same time, we wanted to be saying things that we
feel the legislation needs to be saying in order to most
appropriately meet the needs of the women that we
serve at the Y.

Specifically, we are going to be looking at, or we are
going to be giving you some input on three of the Bills,
specifically The Dower Act, The Intestate Succession
and Consequential Amendments Act and The
Dependants Relief Act, and | will ask Jan to begin.

Ms. Janet Johnson (YM-YWCA Winnipeg): | am not
used to being in this kind of a setting. | am used to
dealing with the people who are the widows or the
widowers of people. So | do not have the legal expertise,
but | would like to tell you what my experience has
been in dealing with some of the women.

If there is a specified amount, concerning The Dower
Act, | strongly recommend that there be 50 percent.
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This is what | feel personally. If there is so much per
year given, it may not even be enough to maintain the
family home, and then you are adding a great deal of
burden onto a widow who only gets $15,000 a year
and is supposed to maintain a home that maybe costs
every bit of that and support the children.

| have had cases in which women have been left a
specified amount, and they have not been able to keep
the family home. They have had to sell the family home,
simply because they could not afford to live there. That
is adding a great burden at a time when the whole
family is in upheaval. All of the literature recommends
that a family should not have to move unless it is
absolutely necessary for at least a year or two. That
is not always the case.

You were talking about elderly widows. | can tell you
that there are 40,000 widows in Manitoba, and the
average age of the Canadian woman becoming widowed
is age 57. We are living in a society in which a lot of
women will be aging more. From that standpoint,
$15,000 a year is really obscene. So | do believe in
the dower’s right that the surviving spouse needs to
have the right to live in the family home and receive
50 percent of the estate.

Another part of The Dower Act that | find difficult in
the present legislation we are looking at is the right of
the separated spouse. | have also dealt with widows
who have been separated longer than a year and there
was no division of assets. There was no attempt to
make any division of assets. It is not uncommon. In
fact, | can tell you of one widow where they were
separated for five years and had never made any
declaration of division of property. He developed a
terminal illness and she came over and regularly took
care of him until his death. If you pass this legislation,
she would have no right, even though she had come
back and taken care of this gentlemen, still maintaining
her separate premises but felt a sense of loyalty. They
had never, ever divided anything. In that case, that
particular widow would not have been—if you pass this
legislation, that widow would have no rights at all.

| think it is important to realize that many people
separate and for various reasons. | have also dealt with
widows who separated. Either the husband left or the
wife left and before anything could be done he had a
heart attack and died. In another case, the woman
developed a brain tumor and she died. When you have
lived with someone for five or 10 years, you do not
necessarily decide to separate everything. It is too
traumatic just to separate, period, let alone to divide
everything up.

Sometimes there is a refusal of one spouse to co-
operate. One may have made an attempt but the other
one is not agreeable to it, because they are hoping for
a reconciliation long beyond a year. So those are terms
where if this legislation is passed in the state that it is
in, the surviving spouse will be denied a right to a share
of the estate.

As | said before, | think the surviving spouse should
be entitled to 50 percent of the estate whether they
are separated or living together. Otherwise it
discriminates against the marital—in the case of a
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divorce, they are not living together, they still get 50
percent.

Bill 48, the one with the big long name all-to-spouse,
| am not sure that | agree that in all cases all goes to
the spouse. My one exceptionis if there are dependent
children—this is the way | define dependent children,
children 18 and under or still in secondary schools or
disabled. If there is that issue from a previous marriage,
| am wondering how they are protected. If they are not
living with their present surviving spouse, if they are
children of a previous marriage, | do have concerns
about how they are protected. However, | think you
can answer that.

Ms. Willborn: Well, my understanding is that the
children of a previous marriage would be protected
under The Dependants Relief Act, as well as the
amendment within The Family Maintenance Act, which
we support, having to do with ensuring that child
support obligations are made binding to the estate. So
in the event that there are dependent children from a
previous marriage, | would assume they would be looked
after through either one of those cases. In that event,
we would support the all-to-spouse rule as presented
by CORC.

Ms. Johnson: Then my second question is, who acts
on behalf of those dependent children, if they are
dependent and minors and do not know the rules and
the laws? Who acts on their behalf? That is another
question | have.

* (2230)

Ms. Willborn: Again | think we would recommend that
some changes happen within the system. | do not know
the intricacies, but | like the idea of, not necessarily
responding to the same thing, of having a stamp on
any marriage certificate saying that a second marriage
nullifies a will concerning a first marriage. There may
be some mechanisms like that that could address the
types of concerns that Janet is bringing forward. The
questions being, who is acting on behalf of those
dependants and how do you get that information to
people, | think basically is a concern.

Ms. Johnson: Thank you. | am a counsellor, so i am
used to asking questions, but | always expect the client
to have the answers or that we discover the answers.
| will still pose the questions because then maybe you
can discover the answers.

| am a widow myself. | have four children. They are
all adults at this point in time. They were not when !
became a widow. If | were to remarry and | married
someone who also had children, adult, and | died and
50 percent of my estate went to my spouse, that would
leave, in my opinion, not enough for my children,
because if it went to his estate, it might be going to
some of his children. | would prefer that estate to go
to my children even though they are all adults. | would
prefer it to go to my children and my grandchildren.
That is why | would consider it very important to have
a will.

However, in a case where there is not a will and that
were to happen and my children were all adults, they
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would have no claim on that estate at all under the
present legislation, and that to me is unfair. | do believe
it is important to have—the important part here is |
could waive my dower rights and ask him to waive his
dower rights in a premarital agreement and then my
estate would go to my children and his estate would
go to his children. So there are possibilities of waiving
the dower rights and which would protect estates in
second and third marriages.

Ms. Willborn: Which we think is a good idea—just to
finish off Jan’s sentence.

I guess our major concern is that some of these
specific case kinds of things not be addressed in the
legislation but be addressed in other information that
should be available to people. | guess my concerns
around specifically adult, dependent children of other
unions to place thoseregulations, that law, in legislation,
1 think entrenches it to not a very good degree. It would
be too rigid, too inflexible, for a lot of individual cases
that | could see coming up.

| think the next thing we wanted to talk about was
The Dependants Relief Act.

Ms. Johnson: | agree with CORC’s recommendation
that siblings, brothers and sisters, grandparents,
parents and grandchildren not be a part of those
recommendations or of being able to apply for the
estate. My immediate concern is to provide for a
surviving spouse and dependent children, whether of
the present marriage or the previous marriage. To
include all the above may diminish the estate to such
an extent that you may create increased welfare rather
than decreased.

Again, | define a dependant as someone 18 or still
in secondary school or disabled, either mentally or
physically, so that they are unable to work.

As | understand it now, adult children can make a
claim. They may be perfectly capable and perfectly well
off financially, and they are getting a claim of estate
that may diminish the estate so that the surviving spouse
is left more destitute. In fact, there are many children
who areliving in much higher lifestyles than their parents
are, particularly in the elderly now.

That concludes my statements.
Mr. Chairman: Thank you. Questions? Mr. Edwards.

Mr. Edwards: Thank you, Mr. Chairperson, and thank
you both for coming to see us tonight. | do not know
that you will go away with many answers, but we
certainly appreciate your comments.

| just want to deal with one of the last things you
talked about, The Dependants Relief Act. You indicate
you are worried that an estate will be diminished by
adding others able to claim under The Dependants
Relief Act. With respect to your concern that adult
children who are well off may get to diminish the estate,
| do not see that as a concern in the sense that the
test is financial dependency. In other words, if children
are well off, they are not financially dependent and
presumably under this legislation would not have a claim
on the estate.
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However, | do want to—and joined to that it is my
understanding, and | appreciate that the Minister has
experts in this field with him, and maybe they will correct
me if | am wrong and help us both out. It is my
understanding that a claim under The Dependants Relief
Act would not be allowed to diminish a spouse’s dower
rights claim.

The dower rights, of course, | think are first and
foremost. Then it is only out of the remainder that any
claim under The Dependanis Relief couid be made, |
think. | am not absolutely positive. Perhaps one of the
lawyers at the other end can get back to us on that.

Leaving that aside, with respect to grandparents,
parents who oftentimes, at least amongst my
constituents | find, livein the same home as the children,
perhaps the mother of one of the spouses, and there
is a relationship of dependency. Oftentimes they are
there, they often are helping to raise the children and
they are living in. ! find that with a fair amount of
regularity certainly in the area that | represent.

| worry that if we do not allow that parent or
grandparent to go to the court and say, even though
my son, my daughter, did not specify that | was to get
some of the estate, |, for my livelihood, require
assistance out of this estate. | am concerned in
particular with parents and grandparents. We are
dealing with the elderly in many cases, and if they have
become dependent, they should be able to have some
opportunity to ask the court to assist them. | think the
court balances and, hopefully, would have the sense
not to deplete the spouse’s share beyond what would
be reasonable.

* (2240)

Of course, | assume that dower rights are protected,
but do you at all share that concern? Let me just say
in conclusion that the grandparents and parents would
not automatically get part of the estate. it is a question
of having the right to apply. There is no percentage
allocated to them. It is simply a right to apply and claim
dependency. | have that concern. Is that one that you
share?

Ms. Johnson: There are always exceptions to a law.
Certainly the way you phrased that, | can see that, and
| suppose under certain circumstances that ought to
be allowed. | would imagine if they were living and
being supporting, the person would probably continue
to do that if they were living together. | wonder if there
would be a real need to make it in black and white if
it has been done without being in black and white for
10 years.

Mr. Edwards: | get your point, and | think the fact that
we can assume that if it is being done, then likely the
person who may have died would want it to have
continued. | guess to that extent | am willing to accept
that we should make some allowance for those people,
not to automatically get part of the estate, but to have
the right to apply, to tell a court, my circumstances are
those exceptional circumstances. In other words, | am
concerned if we were to take out grandparents and
parents, then you forever and always deny them the
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right to go to a court and say, my situation is this
exceptional circumstance. | guess my feeling at this
time anyway is that we leave that right to apply in the
legislation.

Maybe | will just ask the question and then we can
get a comment on the other. With respect to your
question about who acts on behalf of a dependent
child, thereis a rule in here that you only get six months
to apply, so | have a lot of sympathy for what you say.

If the person is dependent, perhaps retarded,
physically incapable, six months seems fairly arbitrary
to cut off all of a sudden someone’s rights. | too have
those concerns, and perhaps we can ask the Minister
at some pointin this discussion to address that concern.
| think if it is a question of children who are dependent,
from a prior marriage, or indeed the marriage that the
person is in, then the other parent will probably take
the initiative.

If you are truly dependent, | think the argument could
be made that within six months, if you are really
dependent, you are going to turn to somebody. If you
do not have the money coming in for six months, you
are likely to be turning to someone, but | just want to
indicate to you that | do share your concern about that.
| also want to simply say that it is my experience,
unfortunate as it is, that there are an awful lot of people
out there without wills who should have wills. it is just
a fact of life, and it is unfortunate we need this Act,
but we sure do.

| certainly appreciate you coming forward tonight,and,
hopefully, the Minister, on some of the concerns which
| share, may help us out a bit.

Ms. Willborn: | would just like to make a further
comment to The Dependants Relief Act. | agree with
Jan that the picture you drew about the grandparent,
and | am sure there are a lot of hardship cases that
could be talked about.

It is difficult. It sounds terrible to say, no, | do not
think a grandparent should have the opportunity to
apply under this legislation. | think the important thing,
which is where | feel maybe Jan and | do not agree,
that you need to consider are the principles. Once the
principles are established and you can agree on the
principles that should be applied or should be used in
development of this kind of an Act, the legislation falls
out of those principles.

| think that if a person during their lifetime is
supporting another person, be it relative or friend,
whoever, they are doing that out of their own decision,
their own will to do that. If they would like that to
continue after their death, then that should be written
in a will. The fact that most people do not write wills—
or many people do not, not necessarily most, but lots
of people do not write wills—does not mean that we
should build in the exceptions into this kind of an Act,
| do not think.

| would strongly recommend that you look at the
principles, and the principles that should be applied
are that in this kind of a case a person has a legal
obligation to support a surviving spouse and dependent
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children. Aside from that, there should not be a legal
obligation beyond that. Once it goes beyond that, then
the state begins messing into areas that | do not think
they should be.

Mr. Edwards: Just one further comment or question.
| agree that we should identify the principles. One of
the principles that | agreed with, with respect to the
Intestate Succession whatever Act, was that insofar as
possible, attempt to reflect what people would have
done, had they written a will. The fact is, we have a
lot of people out there who never get around to writing
a will. We can all admonish them and say, you should
have done it, but the fact is they are dead by time we
get it. That can be achieved and the principle articulated
by CORC was, we should try to get as close as possible
to what that person would likely have done. It does
strike me that in the case of a dependent grandparent
or parent, we can say that it is likely that the person
would want to continue some form of support, had they
been doing it for a sufficient period of time.

| do not say that we make hard-and-fast rules about
this. | ask you to consider whether or not we should
not maintain some flexibility to allow the application,
and | know you understand, not to allow the automatic
taking off of certain sums of money, but to allow the
opportunity to make a case in front of a judge that
this is one of those exceptional circumstances. They
may seem exceptional. | have seen a lot of them, and
| guess that is what really concerns me. | have seen
a lot of cases where they really are truly dependent
parents and grandparents. | cannot say that in those
cases there is not a will and that they are not provided
for, but | can just say that it is certainly a common
thing among a lot of people. So | just ask you to consider
that principle and consider why not we should not retain
some flexibility.

Ms. Willborn: | guess my concern would be that if this
would go forward, it leaves lots of room for judicial
discretion, and unless there are some guidelines in place
the chances of diminishing an estate and having—i
would be concerned about the opportunities for judicial
discretion in that.

Mr. Edwards: As you spoke, | was thinking | do agree
that the one thing this Dependants Relief Act, in my
view, needs more than anything else is a sufficient
definition of what dependency is. One of the problems
with it is that Section 2(1) says, “If it appears o the
court that the dependant is in financial need, . . . .”
That is the test. That strikes me as simply not giving
enough guidance from the Legislature to the courts.
While we do not want to bind the courts, | take your
comment, and | tend to agree. | think that is where it
can be focused. It seems to me that we should come
up with a definition, a better definition, of what
dependency is and what we mean by it, and, in
particular, if we are expanding the numbers of people
that can be applying this and the opportunity for abuse
and diminishment of an estate. We should certainly
perhaps—judges might want us to give them some
further guidance on that.

Mr. Chairman: Thank you. Any more questions? Ms.
Wasylycia-Leis.
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Ms. Wasylycia-Leis: Just a few questions, clarifications
in terms of some of the major issues discussed by the
previous presenters. If | understand your presentation,
| believe that you would support the further purification
of the all-to-spouse principle as iong as those
dependants under 18, in school, or disabled, not living
with the new family unit. Let me just clarify—perhaps
you can do that clarification for me. | understand that
you would support the further move to all-to-spouse
principle as !ong as those individuals that | have just
listed are living with the surviving spouse.

* (2250)
s, Willborn: No.

#s. Wasylycia-Leis: Perhaps you could clarify that for
me.

Ms. Willborn: | think our concern would be addressed
through The Dependants Relisf Act or The Family
Maintenance Amendment Act, which talks about that
any child support obligations would be binding on the
estate. | think that with that in place and with The
Dependants Relief Act and the concerns of dependent
children being covered through those two things, our
concerns would be covered.

Ms. Wasylycia-Leis: | think | understand now. So if
we can get assurances that those categories of
individuals are protected through other mechanisms
such as The Dependants Relief Act, then it makes sense
to move to a straightforward all-to-spouse principle in
Bill 48.

Ms. Johnson: | forgot a comment that | wanted to
make a little bit earlier, and that is in regard to the
six-months application time. ! did have a case where
the first wife with the dependent children of the first
marriage was living in another province and had no
notification for some time long after six months that
the children’s father had died. dMow, if that is the case,
a six-months application for dependant relief wouid
not—if there is a six-month limit, the parent of those
children did not find out till after six months. i do believe
that six months is much too short because of our mobile
economy and the way families are scattered all over.
It is not unusual, especially if there was no
communication between those two divorced spouses.
She found out quite by accident through a distant
relative, and she did not know.

Ms. Wasylycia-Leis: Thank you for that clarification.
I will just move quickly on to The Dower Act and seek
a clarification with respect to your views about Section
16 particularly, and to ascertain clearly whether or not
you are concerned, as other groups have indicated,
with respect to current exemptions which allow a spouse
to ensure that a surviving spouse receives less than
one-half the net value of the estate.

I think | have a pretty clear answer based on your
comments and the personal experiences that you
shared with us, but | would like to get clarification in
terms of your support for any attempt on our part in
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this process to move to delete Section 16 of The Dower
Act.

#Ms. Johnson: Yes, | understand it and | am only going
by an overview that i have, because | do not have that
part of the Bill. It is the part that allows the testator
ic make a limited bequest, is that your concern?

Ms. Wasylycia-Leis: Yes.

#s. Johnson: Such as providing an annual income of
$15,000 for life. | think setiing a monetary amount, with
the way the economy and infiation, it will be obsolete
in a very short time. The poverty line is $10,000 now.
In a very short time it is going to be $15,000, so ! would
say delete that or at least set a much higher—50
percent, yes, 50 percent of the net estate, but it goes
all at once, it is not limited. She may not live for very
long and may have had to move because she could
not afford to live on $15,000 a year in her present
house.

fls. Wasylycia-Leis: Mr. Chairperson, it would appear
then that in effect your suggestion to change that
specific exemption to 50 perceni would in effect be
the same as moving 1o delete Section 16, either way
it would ensure at least 50 percent of the net value of
the estate.

My final question has to do with The Dependanis
Relief Act and the proposal to amend in this area with
respect to the definition of dependent and adding a
list of dependent categories. | am geiting a littie
confused, given the Member for St. James’ (Mr.
Edwards) comments, because | had thought at one
point earlier he was quite clearly concerned about this
addition and seems to have changed his mind on the
basis that it only provides for the right to apply.

I tendto believe the opinion you have expressed that
anything that has the possibility of diminishing the estate
for the surviving spouse is problematic and creates the
possibility for impoverishment. Our view, in terms of
the NDB would be to move to delete that section, and
| would like to just check with you, if | have read your
presentation correctly, and if you fee!l strongly about
opposing our attempts to oppose the addition of these
categories of dependants.

Ms. Wiliborn: Yes.

Ms. Wasylycia-Leis: Finally, | just want to thank the
two presenters for coming to us this evening with your
expertise and personal experience in this field. It has
been very enlightening and helpful. Thank you.

Mr. McCrae: Ms. Johnson, | would like to ask you a
question. It is a hypothetical question, it is one to clarify
the position you have taken. It is a personal question—
| am not going to ask you your age. It is a personal
question, and if you do not—

Ms. Johnson: My age? | am 58. | became widowed
at 45.

Mr. McCrae: |was not asking that. Thank you, anyway.
If you feel it is not appropriate to answer, | hope you
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will say so. | want to ask you, if you were to remarry
and make a will, would you want to leave part of your
estate to your four children?

Ms. Johnson: Yes, | would.

Mr. McCrae: A similar question then, if you remarried
and did not make a will, would you want part of that
estate to go to your four children, or would you want
all of it to go to your husband?

Ms. Johnson: At my present age, no. | mean, at my
present age, yes.

Mr. McCrae: Yes, you would want—

Ms. Johnson: Yes, | would want my estate to go, part
of my estate, and that is exactly why | would make a
will, to protect that. May | comment a little bit?

Mr. McCrae: Indeed.

Ms. Johnson: When we were young, we did not have
much of an estate, and we both had wills that left

everything to each other, what little there was to leave,
including the bills.

| think when you are dealing with second marriages,
and at a time later in life when you have built up assets,
that | think is the responsibility of individuals who have
grown and accumulated, and hopefully learned
something along the way about settling their affairs.

You may not think about that when you are young
and when you are raising children, and that is what |
think the law needs to be able to deal with, is those
situations where people do not make a will, but to be
able to allow them to exist. So you are making decisions
for them when they did not think about providing for
the future or making a will because they did not think
they had anything to leave.

Mr. McCrae: Thank you very much, that is all | had.

Mr. Chairman: Thank you for making your presentation.
The next person on our list is Ms. Mona Brown,
Manitoba Association of Women and the Law. Ms. Mona
Brown, do you have a written presentation?

Ms. Mona Brown (Manitoba Association of Women
and the Law): The written presentation that | am relying
on is the one that was a joint brief of the Charter of
Rights Coalition Manitoba and the Manitoba Association
of Women and the Law and was distributed by the first
presenter.

Mr. Chairman: Very good, thank you. Go ahead with
your presentation.

Ms. Brown: Good evening. | would like to thank you
for the opportunity to present here tonight. | think that
it is really important that the public become involved
in the law-making process, and although we may sit
here and say, oh, it is taking a long time, it is important
that we give our views to our elected representatives.
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* (2300)

By introduction, my name is Mona Brown. | am a
practising lawyer in Carmen, Manitoba. | have been
practising in the rural areas for 10 years. | have practised
in Winnipeg at a large downtown city firm for two years
prior to that. Approximately 20 percent of my practice
is drafting wills, doing estate planning and administering
estates for my clients, both people who have wills and
people who have died without wills, so | have some
experience in that field. | also teach the Bar admission
course to law students after they have graduated and
before they actually get licensed to practice in the Wills
and Estate Planning section, and have done so for the
last four years. | have been involved in writing the
sections of that course that deal with administration
of estates and dealing with estate problems.

| am speaking tonight in really two capacities. | am
speaking in my own capacity as a lawyer who works
in the area, who teaches students in the area and who
can see some of the problems, and also as co-
chairperson of the Manitoba Association of Women and
the Law, which is an organization of male and female
Manitobans who are interested in promoting equality
rights for both sexes by looking at legal issues as they
affect equality rights for the sexes. Mainly our group
is comprised of female members, although we do have
some male members and we also have some non-fawyer
members or non-law student members, so we are
comprised of a fair subsection of the popuiation. We
are part of the National Association of Women and the
Law, which has 27 caucuses across Canada.

| will be commenting on the package of Bills tonight.
Basically, we endorse the presentation made by CCRC.
| do not want to go through ali ©f the same principles
that CORC has gone through, but simply {o say that
we endorse those. | wiil simply highlight a few that !
would particularly like t¢ have the chance to comment
on, and also comment on some of the commenis and
concerns raised by my learned cclieague, Mr. King, on
behalf of the Manitoba Family iaw Subsection.

The principles ! sort of adhere to, the first one baing
marriage is a partnership of legal equals and the assets
acquired during the marriage should be shared egually,
the second principle is that a spouse who stays married
to their spouse until death should never, ever get icss
upon death than they would get had they separated
from their spouse the day before the death and madé
a claim under The Marital Property Act.

The present situation in my view is abominable, where
my clients who remain married to parties perhaps under
difficult situations at times, perhaps not an easy life
with them, but have maintained a marriage over 40 or
50 years, could have gotten way more money had they
left their spouse and made a ciaim under The Marital
Property Act than they are presently entitled to by virtue
of the combined provisions of our present or even the
proposed amendments by virtue of particularly Section
15 and especiaily Section 16 of The Dower Act.

| see that in my practice on a regular basis, and it
certainly disturbs me to seewomen coming in and being
told they have been lefta $15,000 life estate. In today’s
day and age, $15,000 is a very nominal sum of money—
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and to be able to tell them that they do not have a
right to more than that and that they should have left
their spouse before he died. The third principle is the
majority of spouses making a will will leave everything
to their surviving spouse. It is my experience that
approximately 90 percent of my clients will do that. So
if they address their mind to it—now there has been
some testimony tonight in questioning as to what about
particularly spouses who have had, say, children of a
previous marriage. | have seen the gambit there.

I have seen lots of spouses who are coming in, who
have remarried and have children of a previous
marriage, who are still saying, no, my first obligation
is to my second spouse. | am going to {eave all to my
spouse first, and | am going to trust that spouse to
share with the children. Especially that happens almost
all the time in a situation where some of those children
are still dependent, because they know the secondary
spouse needs the money to care for the children of
both marriages, especially if they have custody of the
children and that spouse is going to retain custody of
those children. The primary consideration is they will
definitely want to leave everything to the spouse
because they are very concerned about the possibility
of it being tied up into trust for the infant children until
the children become of age.

That has always been a concern under our present
Devolution of Estates Act, that mom has to go to court
and get an order to use some of the trust funds or to
sell land that is held in trust for these infant children
because there is not enough money to put clothes on
their backs or food on the table in the meantime. So
we have to look at the practicalities of the kind of law
we are creating.

The second comment | would make is that some
people definitely do come in, like the previous presenter
indicated, and prefer to make a will that leaves either
part of their estate to the children of a previous marriage
and existing children from that marriage, to set up trusts
for the children or something of that sort.

We also very often, in cases where parties or perhaps
older men have amassed assets, will see them come
in, prior to remarrying or just at the time they are about
to remarry, and enter into what we call prenuptial
agreements where each party will waive their rights
under The Dower Act, and they will each agree that
their each estates will go to their own children. Perhaps
each of them have sizable estates for tax planning
purposes and for other purposes; it is simply better
for them to make those arrangements. They know that
each one of them has been adequately provided for.

However, in situations where there is a nominal estate,
| see in my experience that parties want to first look
after that second wife. How do we know in terms of
dollars today how much you are going to need 15 years
from now to support yourself? You as legislators will
know with whatis happening with our Medicare system
and that today with transfer payments being cut, how
do we know how much money we are going to need
to help people if they become ill? | see people raising
those concerns to me and saying, first, | want to provide
for my spouse whether it is a second marriage or a
first marriage, then | will provide for my children. Of
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course they are always concerned if there are dependent
children, if they are under age or somehow dependent,
but talking of adult children here. The primary concern
is for spouse first then adult children second.

* (2310)

The further principle that | am concerned about is
the economic security of surviving spouses in their old
age. in my view that should be paramount. We have
already had testimony here tonight as to the destitute
state of elderly women, and particularly elderly widowed
women. | think that those statistics speak for
themselves.

The final principle is that adult children are not at
law entitled to a share of their parents estate. My
parents farmed together in the Letellier area on 75
highway for 30-some years. They are going to celebrate
their 40th anniversary next year, but if one of my parents
died, and | believe they have all their assets in joint
tenancy and it would automatically go to the survivor
of the two of them as they would have stipulated in
their willsas well,and thenoneofmy parents remarried,
| fully believe that my parents are entitled to leave that
entire estate to their new spouse.

{ do not feel that | have a claim on that estate as
an individual. | feel my parents had an obligation to
support me, to raise me, to give me a good foundation,
to give me a good education. | am on my own now. |
am a self-sufficient person. If | am a dependant, if |
am mentally disabled or something that is a different
story, but as a adult individual | do not feel that | have
a claim against my parents’ estate, and | do not see
that we should foresake the rights of surviving spouses
to the claims of able-bodied adult children. | do not
see that there is that claim there and | do not think
there should be that claim at law.

To go on to comment on a little more specifics, having
outlined those general principles, we were very pleased
that the Government brought forward this package and
although it might seem like we are harping on some
of the concerns, there was also quite a lot of good in
this report. You will note some of those comments in
the CORC and MARL joint presentation, and | will
attempt to highlight some of those as we are going
through as well.

There are some areas as well that are disappointing.
| guess the first area that | might comment that is
disappointing is the amendments to The Family
Maintenance Act. | would have hoped to have seen a
more equitable definition of financial independence in
that Act and specific guidelines for maintenance
enforcement. On the other hand, we do support the
three major amendments that were made in that
legislation and | think they will go a long way to helping
to make our laws in Manitoba more equitable. We
commend the Government for those three amendments.

| would like to move on now to deal with Bill 49, The
Dower Act. That is the Act | was referring to previously.
| guess my most major concern with Bill 49 is Sections
15 and 16 of the Act, and in particular Section 16. |
would agree with the CORC presentation wherein we
stated although we would have like to seen the whole
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Act rewritten, and whereas the Law Reform Commission
has put out a major report on dower and succession
revisions some three years ago and we have responded
to that and responses back. We were hoping for a more
major rewrite. We are promised it is coming shortly in
terms of taking the sexism out of the drafting and major
amendments to Section 15(2). It may be at this late
date that it is better left for another Session.

With Section 16 | disagree. Section 16 is affecting
people’s rights today. Today | can draft a will for
someone, leave a spouse $15,000 per annum and they
are home free. The wife has no claim, the wife has no
right, or vice versa. That is affecting people every day,
and to continue that inequality for longer | think is just
not tenable. Even if we look at the other exemptions
in Section 16, the $250,000, many of my farming clients
who have worked for 30 or 40 years on the farm, have
amassed assets where the wife would get half a million
dollars if shemade a claim under the Marital Property
Act. Why should he be allowed to leave her only
$250,000? In some instances—| was just counselling
clients the other day on a tax-planning vehicle, and
one thing theywerelooking at doingwas buying alarge
chunk of life insurance to assist with children, in paying
out some children in the estate mechanism.

Theywere talking about having annual premiums for
this life insurance of $20,000. That is coming out of
their pocket, the spouses’ annual income, and yet life
insurance is not to be considered as part of the estate
for the purposes of Section 16. That to me all seems
untenable.

| have done a fairly thorough read of The Dower Act,
and it is my belief that Section 16 could be repealed
without any harm being done to the balance of the
Act. Furthermore, the suggestions of dangers that were
brought up by Mr. King are not really dangerous in my
view. Mr. King raised two points. The first one was
prenuptial agreements. Well, any prenuptial agreement
will contemplate changes and accommodate that in the
event The Dower Act provisions changed, it will be read
to be whatever the Dower Act provisions are. No
lawyer—they could be sued if they did not put that
in—would draft a prenuptial agreement that did not
contemplate thatthere might be changesin the numbers
from time to time.

The secondary point he raised is with respect to tax
planning, that people will have tax planned around these
numbers and these laws, and we should not disrupt
that tax planning without adequate notice. Well, as a
tax planner, | can tell you that it is very true that people
dotax plan and say, well | am not going to leave anything
more to my wife or my husband, because they are only
going to pay more tax on it. We will leave it directly
to the children. | often recommend to people who have
large estates for them to do exactly that.

However, The Dower Act requirements only give the
surviving spouse a right to elect to take under The
Dower Act, so | often say to my clients when | am
drafting this will, now you are not leaving your wife or
husband what they are entitled under The Dower Act
and you know they will have the right to elect. Similarly
if Section 16 were repealed and there were different
numbers now. They say, oh, that is fine, because they
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will not elect because we have agreed on this tax
planning vehicle. So there is no problem with respect
to tax planning if both parties have agreed that this is
what should happen.

The problem comes in when one party is secretly
going in and making a will and not telling the other
party, which of course is their right at law to do, and
only leaving them a nominal annual income of $15,000
or a nominal share of their estate, less than they should
be entitled to receive had they separated.

| believe | can answer Mr. King’s concerns, and in
my view there is not a good reason why Section 16
could not be repealed immediately. | believe fully that
this Government does adhere to the principles of true
equality of the sexes and of attempting to eliminate as
much inequality in the law as they can, and | am sure
that they will agree to some kind of an amendment
dealing with Section 16 to have Section 16 repealed
immediately.

| would caution you that it is still men who own most
of the property in Manitoba, so Section 16 basically
benefits that property-owning sex, and in my view is
probably contrary to the Charter of Rights and could
be challenged under the Charter in any event. | also
wish to deal with Section 22 of The Dower Act, and it
is exactly the same wording in The Intestate Succession
Act. | would like to deal with that wording fairly
specifically.

| would like to reiterate what presenting parties before
have said with respect to concerns over the one-year
rule. It is definitely my experience in many instances
where clients have consulted me, and it is way after
one year from the date of separation, to say that peopie
lose their rights after one short year without any notice,
without anything happening, is extreme in my view.

Under the present Dower Act | do not believe that
is the case. Under the present Dower Act there is a
section that deals with separated spouses, but it has
not been interpreted. It has been interpreted very
narrowly by the courts. The basic rule is that vou stifl
retain your dower rights until there has been a division
or until the parties have died. | myself do not see how
we can suggest that there is going to be simply a cne-
year provision.

Mr. King suggests that if we had it otherwise, we
would encourage parties to apply under Section 22{1)b}
to immediately apply under The Marital Property Act.
| say fabulous, great, that is exactly what we want to
do. | often find myself in the position where | am acting
for female clients who have very little money. It is
extremely expensive to start the application rolling, to
get all the numbers, to get all the assets from the spouse
who has most of the assets. it costs a lot of money.
Sometimes we have to go and get orders for financial
disclosure. It would be ideal if we could put the onus
on the spouse who has most of the property to start
the application.

Mr. King, in his own presentation, admitted that would
be the effect of this. | do not think that would in any
way hamper negotiations of an out-of-court settlement.
What it would do would be to start the ball rolling
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| do not believe that Mr. King suggested that there
was no evidence to say that people were not going to
be as benevolent to their relations as they have been
in the past, but we do see people adjust their course
of conduct to take sort of maximum advantage of
Government programs and Government assistance.

i have seen many people who are elderly divest their
whole estate while they are alive so they can claim
pension benefits, low-income earning benefits and
things like that. | am not saying that is a good course
of conduct, but | am saying that people in reality do
adjust their conduct accordingly. | think you have to
keep that in mind.

! would see for instance if this Act came into effect
as it is now that we would caution in our Bar admission
class, we would have people caution their clients, the
students teach them to caution their clients, that if they
leave or allow a dependent relationship to establish,
then they may be forced to leave something in their
will 1o that party or else risk an application under The
Dependants Relief Act.

It is my own view that if you want to provide for
someone other than your sort of immediate family, you
should do so in your own will, and we should be making
avery effort to encourage people and to educate peopie
to do that. If we by legislation provide everything so
that they do not have to make a will anyway, there wifi
not be that incentive to make a will.

We need to now be saying that it is going to be all
to the spouse unless you make a will, and it is going
to be only to your immediate family unless you make
a will. Let us get people making a will and addressing
their own minds to what they wish to do and how they
wish to leave and set up their assets. | do not do this
from an economic advantage standpoint because | can
tell you that most lawyers would say that we would
much rather be doing other things than drafting wills
because we do not make any money drafting wills.-
(interjection)- It is a loss leader, that is right.

Finally, with respect to The Marital Property Act, we
certainly support the Government’s amendments
allowing for interim orders. This is a really necessary
thing. | spoke earlier about the problems involved when
you are acting for a spouse who has no money and
no assets. | think it is really necessary to have this.
We would have liked to see changes to Section 9, re
joint assets, because they are so much a part of what
we are going to have, joint assets included, because
they are so much a part of what you need to bargain
for in that set-up and of course, we would always like
to see community of property.

It is interesting that Mr. King made the point of view
that community of property would be such a radical
thing. Community of property was introduced in
Manitoba in 1977-78, and community of property has
been introduced in 28 states in the United States and
in many countries all over the balance of the world. It
has not really completely revolutionized those countries,
so | am not sure it would have the drastic effect that
Mr. King suggests it might have -(interjection)- It might
be in some circles.

In The Family Maintenance Act, the clarification of
the non-custodial rights is excellent, the target case
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certainly created problems and a good clarification
legally was really required. Child support to be charged
against the estate is absolutely essential and the
imprisonment—it is unfortunate that we have to have
such provisions in our laws—but unfortunately, | think
if we are going to have a maintenance enforcement
sysiem that is working we need to have these in our
laws. We badiy nead to do something very soon about
setting some very strong guidelines for maintenance
award and child support awards, because we are
experiencing in Manitoba today the feminization of
poverty. It isreally a sorry state when yaou see the very,
very low awards that are being awarded and the poverty
that women and children are living in after separation
and divorce. | really would urge the Government to
move in that area as quickly as they can.

| have been very long-winded when | said | would
be short, and it is so late, so | thank you for your time.
By, Chairman: Any questions to Ms. Brown? Mr.
Edwards.

Mr. Edwards: Ms. Brown—I think | can call you Mona—
thank you so much for presenting here tonight, and
we certainly do not mind you being long-winded. It was
very educational and it was certainly a learning
experience for me. | am particularly pleased that you
were here to listen to Mr. King’s comments and had
some reflections on them. | found them particularly
useful.

Let me take you back, and | do not intend to be
long-winded in my questioning, because the hour is
late, but it seems to me we have a resource in front
of us. | do want to ask you specifically the concern
about children who are perhaps minors from a prior
marriage. We have talked about adult children, and |
think you can have much less sympathy perhaps for
the adult children scenario, but chiidren who are minors
from a prior marriage, is it your experience, as Mr. King
indicated, that invariably people would want to leave
money to those children?

| simply ask you that in the context of the principle
for The Intestate Succession Act which is articulated
to be, we want to do what most people would do. What
comments do you have about that statement by him
as a statement of fact?

Ms. Brown: | would very much disagree with that
statement, particularly with respect to minor children.
It is my experience they almost always—I| mean
assuming they have custody, if they do not, there will
be an order under The Dependants Relief Act, and we
are not worried about that, but if they had custody,
they would want to leave the assets to the surviving
spouse to be able to have the ability to care for those
children.

* (2340)

Mr. Edwards: When you say, if the children are with
the other spouse, if we think through that, obviously
at the time of the divorce there must have been a
marital property settlement: there may in fact be child
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support payments which are still flowing, and there is
on top of that the opportunity to apply under The
Dependants Relief Act. | guess my question is, in that
situation though, does the testator normally leave
money, in addition, to those children? Is that something
we have to worry about or think about as something
which would normally be done by most average
Manitobans?

Ms. Brown: In the situation where they are living with,
say, their mother, and the father dies, and we can clarify
the situation, and then father is making a will, possibly—
it really depends a lot on whether he is remarried, if
he is remarried if he has children of that second
marriage as well, and how old the children are—but
assuming they are dependent children, it would not be
unusual for the father to make a will leaving part of
the assets to the children who are living with their mom.
It also depends on how the separation took place and
some of those factors that play into it.

Mr. Edwards: | think it may also depend on how the
custody access relationship is working out at the
particular time. We went through this a year and a half
ago, the Access Assistance Program. That can stir some
pretty high emotions. Another question about the
definitions in Sub (a) and Sub (c), which appear in both
The Dower Act and The Intestate Succession Act, you
have indicated one year is simply too short, and | know
from the brief presented that you would just have that
removed, as well Sub (c).

Mr. King’s comments, and | think you have gone over
this, were that we would in some way be encouraging
people to speed up a separation, in other words to
give short shrift to the reconciliation potential, which
of course the lawyers are obliged to assist if it is at
all apparent. Do you see that potentialin Sub (c), where
the wording as you have indicated is quite loose but—
go ahead.

Ms. Brown: | believe what Mr. King was referring to
is, he was suggesting that if our suggested amendments
were put forward, i.e., deleting 22(1)(a) making slight,
clerical cleanup amendments to (b) and deleting(c) and
making some cleanup amendments to (d), he was
suggesting that people—because there would be no
timelimit on when the spouse’s rightsunder The Dower
Act would cease, he was suggesting that every lawyer
would advise their clients to immediately make an
application under The Marital Property Act. Then there
would be a pending application under The Marital
Property Act, and they would then not have to deal
with The Dower Act provisions because there would
be a pending application, and | say to that, excellent.
That is exactly is what most women who do not own
property and who need to get the ball moving would
like to have happen. They then have to be served, they
then have good grounds to go to legal aid, if they do
not have funds for their own lawyer and say, | need a
lawyer, because | have been served with this application,
and | have to respond within 60 days.

What happens usually is, after that application has
been filed, that does not mean they have to immediately
be in court. After the application is filed, we can just
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leave the document filed. | could write to the other side
and say, before | file and answer, let us try to negotiate
settlement. | might never even file an answer on behalf
of my clients, and that does not mean in any way that
itis going to be protracted into court any more so than
it would be the other way. You also get the contrary
happening whereby, if you are acting for the wife who
has or the spouse who has very little assets, you are
trying to get financial disclosure, you are trying to get
them to file exactly what they have to tell you when
they file The Marital Property Act application, and they
were hiding assets and they were delaying for six
months and not doing anything.

So the way the Act is drafted right now, | have real
concerns this would only encourage lawyers to delay
and delay and not have anything done until after the
year is up. | mean, if a husband came in to see me
and had lots of property, and what is proposed here
were the law, | would say to him, do absolutely nothing
for a year, and then your wife willhave no dower rights.
Okay, so all she can get is what is under The Marital
Property Act.

Let us not encourage that kind of a situation where
those who can afford counsel can take advantage of
those who cannot afford counsel or who may be under
the misapprehension that they may be able to reconcile
with their spouse. Let us force the party who can best
afford it to have to hire the lawyers and pay for the
first application. | think what Mr. King was suggesting
was going to happen would be the best scenario for
women in Manitoba.

Mr. Edwards: |t is an interesting perspective. It is too
bad Mr. King is not here. Sub (c), | expressed a concern
or raised a question, given the wording of Sub (c) that
that may in fact detract from efforts toward
reconciliation in the sense that it speaks so vaguely
about a course of conduct through spouses’
independent legal counsel evidencing an attempt,
whatever that means.

Do you see any of that danger in fact that Mr. King
says he wants to prevent that if two people go to
counsel, they run the risk at that point, or very shortly
thereafter, that they have lost dower rights, whereas
we are told, at least | recall from the Bar admission
course | attended, that we are told lawyers are to assist
if they see any potential for reconciliation, to attempt
to facilitate that. | am very concerned about the
vagueness of course of conduct in that context and
the specifically linking it to the factual determination
of two legal counsel who happen to be in the picture.

Ms. Brown: | agree with your comments. | am
concerned as well with those same points. | personally
do not think that this provision is in any way going to
assist in getting people to reconcile or getting people
to work out their differences any more so than | think
it is going to lead to more litigation because it is so
vague as to what an attempt means to finalize their
affairs.

| mean, what is an attempt to finalize their affairs?
| do not know. | would say to my clients, well, let us
try it, let us see what the court has to say, so we are
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protracting litigation by that kind of a clause, and the
reality is that it is giving the party who could lose rights
is getting nothing because it is just an attempt. It is
not a finalization. When there is a finalization then the
rights should be lost and | clearly agree with that.

When there is a finalization, a court order, or a
finalization of their affairs, but an attempt to finalize
iz a nothing. It is like they teach in contract law, an
agreement o agree is no agreement at all. An attempt
1o finalize is no finalization.

#ir. Edwards: With respect to when the money is going
1o be divided between children, where there are children
from a prior marriage under this proposal here, when
those trust monies go to the children and the children
are minors, can the mother in this case, let us say, gst
at those trust monies? | am not clear on how tied up
those monles are in normal circumstances.

Ms. Brown: The monies are held by the Public Trustes
for the infant children and the oniy way that the parent,
the surviving parent can access those funds is if they
make an application to the court and the court allows
them access to the funds, unless there is a will and
the will gives specific powers to the executors to do
that.

Here we are talking about a situation where there is
no will so that the only way you can do this is by hiring
lawyers and making an expensive court application
which either can be opposed or agreed to by the Public
Trustee’s office. That is the mannerism by which
infants—and it poses a real problem. | have attended
in court a number of times for widows who have had
young children and we have had to go to the court
and ask that we use some of the children’s money,
because $50,000 is not much money these days. it
hurts you to bill somebody in that instance because
you are taking money from these kids. it is so
inequitable.

Mr. Edwards: Going to The Dependants Relief Act,
with respect to the definition of dependant, at Sub (c)
it says, ‘‘a person of the opposite sex’”’, and then it
goes through a number of substatements about
cohabitation for five years, one year if there is a child
or children. What do you see as being a possible
justification for opposite sex being in there? |Is there
one?

Ms. Brown: No, | think that section is probably contrary
to our Human Rights Act and definitely contrary to our
Charter. We have in our report recommended that be
repealed. We are very pleased to see common-law
spouses in, but in my view it should be common-law
spouses of either sex.

Mr. Edwards: My last question, on to The Dower Act.
You have indicated clearly that you think we should
just simply delete Section 16. You think that there would
not be adverse consequences as Mr. King has
suggested. You have also indicated that you think we
would not need to look further in the Act to do other
things, that it could simply be deleted.

* (2350)
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If in fact this committee were to move that Section
16 be deleted, and if in fact a controversy arose and
the proposal was put to us by the Minister that if this
move persisted, The Dower Amendment Act, as it
stands here, would be pulled and not introduced for
third reading, what would your advice be? Assuming
that we wanted to support you in deleting Section 18,
how far do we take it in that scenario? | am not saying
that is necessarily what is going to happen. | am simply
seeking your advice knowing the consequences of
Section 16 be there, but also knowing perhaps the
benefits of having this amendment Act in place.

Ms. Brown: Well | would like to think that Mr. McCrae
would be egalitarian enough that he would not take
that position. { am sure that Section 16 can easily be
repealed without a problem. | would really like to hope
that our Government, and trust in our Government,
that would not be the case. | would hope that the
Opposition Parties would stand firm on this particular
section because we have to say something tc the people
of Manitoba. We have to say something to the women
of Manitoba about whether we truly believe in equality
or not. To let this Biill go through without repealing
Section 16 tells me that you do not believe in equality.
| would have to urge you to let the Bill go rather than
to put it in without an amendment to Section 16.

Mr. Chairman: Thank you. Ms. Wasylycia-Leis.

Ms. Wasylycia-Leis: Thank you very much, Mona
Brown, for your presentation. | will not be asking many
questions at all. | cannot think at this hour very well,
let alone say Intestate Succession Consequential
Amendments Act, but that was it, right?

Following up on the previous questions around The
Dower Act, first on Section 16, can you tell us how it
would be unfair to those who have finalized their affairs
to move now to delete Section 16?

Ms. Brown: No. As far as | can see, | do not see any
problem with parties who have already made their wills
in contemplation of Section 16. They have one of a
number of options. They can make new wills to
contemplate the new provisions, or their spouse will
simply be able to elect to take one-half under The Dower
Act instead of taking under their will. | really do not
see that is a problem to them. If they wish they can
go in and make new wills. If they do not choose to do
that, then their spouse will get what they would have
been entitled to had they left them or whatever. | have
no problem with that whatsoever. | see no dangers in
doing that.

Ms. Wasyiycia-Leis: it would be accurate to say that
in effect deletion of Section 16 would simply put a
check in place in terms of anyone who had included
in his or her will an attempt to leave a very paltry sum
to the surviving spouse.

On the same issue in terms of Section 16, would it
be fair to say that—or can | ask you, would the failure
to delete Section 16 at this time, and to delay it for
some future unspecified date, leave Manitoba wide open
for a case against the Charter of Rights and Freedoms?
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Ms. Brown: In my view, yes.

Ms. Wasylycia-Leis: Thank you and no doubt of
considerable cost to the Province of Manitoba as well
as leading to the possible inevitable conclusion that
our laws must be changed at any rate to bring them
in line with the Charter of Rights and Freedoms.

Could | ask—since | had raised this earlier and | was
told that you would be the one to answer this—your
opinion in terms of the different proposals that have
been presented in response to Section 15 and the fixed
share scheme under The Dower Act, the difference
between the Law Reform Commission proposal, the
CORC and MAWL proposal, and the benefits or the
downside of those two proposals?

Ms. Brown: Yes, basically the substantial difference,
the Law Reform Commission put out a report about
three years ago. In that report they recommended that
whatever you would have been entitled to under The
Marital Property Act, had you made an application on
the date of death of your spouse, is what you should
get under The Dower Act, so that you would get exactly
the same as what you would get under The Marital
Property Act had you separated from your spouse.

What CORC and MAWL recommend is that you would
get 50 percent of the net estate. So it is possible under
CORC and MAWL’s example that you could get more
under staying married to your spouse under The Dower
Act than what you would get if you separated from
your spouse. Let us give a rationale for that. | have no
problem with that if someone gets more. | have a
problem with someone staying married and getting less,
but | do not have a problem if somebody gets more
if they stayed married and were married and living with
the party at the date of death.

The problem happens the other way in the Law
ReformCommission’sexample. Let us take the situation
of a farming couple who were farming together—but
something that is exempt from sharing under The
Marital Property Act is gifts and inheritance. Just at
the time of marriage or shortly after the son inherits
a farm from his parents or father. They would work on
this farm, live on this farm and build it up over the
next number of years, 30 years, 40 years, whatever. It
is not a sharable asset under The Marital Property Act.

Now that to me seems to be inequitable in a situation
where the parties have remained married and are still
living together, you know, because it is a gift through
inheritance. The same with assets acquired prior to
marriage, they are not sharable. They are not sharable
assets.

So | think there are circumstances which would justify
allowing more than The Marital Property Act amount
when the parties remain married to each other at the
time of death. | do not have a problem at all with a
flat 50 percent. You are entitled to one-half of the estate
period.

Ms. Wasylycia-Leis: Yes, just a couple of other quick
questions. You would support, | gather, fairly strongly
any efforts to amend the Intestate Succession et cetera
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Act to move for full application of the all-to-spouse
principle.

Ms. Brown: That is right.

Ms. Wasylycia-Leis: Finally, just to put it on record.
Once more, you would support any efforts to amend
The Dependants Relief Act to delete this new
amendment which extends the categories of the
dependant?

Ms. Brown: That is correct.

Ms. Wasylycia-Leis: Finally, thank you very much for
your contribution and for a very enlightening and, |
believe, convincing set of arguments in terms of moving
this family law legislative package more in line with the
Charter of Rights and Freedoms and the principles as
enunciated by you and many others. Thank you.

Mr. Chairman:
Brown.

Thank you for your presentation, Ms.

We will go to the next presenter, and that is Mrs.
Berenice Sisler. Do you have a written presentation?
No? You may start immediately.

Mrs. Berenice Sisler (Private Citizen): | will as soon
as | get a drink of water. It is very dry in this room.

Ladies and gentlemen, the hour being late, you will
be pleased to learn that my presentation is very short
and only concerns Bill 48. With your indulgence | will
read it and it will be finished even faster.

It is customary to thank the committee for the
opportunity afforded citizens like myself to make
presentations. | have mixed emotions in doing so,
because | regret that | am here once again to criticize
proposed succession legislation.

We started doing so in 1976 continued in 1977 and
1978. It seems to me as if we have been responding
to reports and White Papers on this issue ever since.
Perhaps it is fitting to be here once again on
International Women’s Day.

* (0000)

| am disappointed, because | thought that finally we
had a Government that would listen to and hear the
logic inherent in an all-to-spouse rule. | had thought
that finally we would have legislation based on principies
rather than on exceptions. Sad to relate, this is not
the case.

| have spent a considerable portion of my 65 years
working to eradicate the discrimination and injustices
toward women in our laws. One instance of this is the
paternalistic, discriminatory, unfair and unjust legislation
regarding the estates of those who die without wills.
Unfortunately, Bill 48 perpetuates this paternalism,
discrimination and injustice.

Previous legislation was framed before the age of
enlightenment, before the perception of marriage as
a partnership of equals, a perception now set out in
the preamble to our Marital Property Act. At the time,
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women were seen as property of their husbands who
had received them from their fathers in exchange for
their support and protection. The laws reflected this.

The former Succession Duty Act, for one, treated
wives in the same way it treated children. The
suppositions of much of our family law had been that
the assets were his, not theirs, that women were
incapable of coping with financial affairs, in any event,
that they were fickle and would succumb to the first
fortune hunter who crossed their paths and neglect
their children when this took place.

Bill 48 adds another supposition about women. It
presumes that second wives are mean-spirited, self-
centered and greedy. Bill 48 purports to a spouse the
all-to-spouse rule. Indeed, the family law package, at
page 16, makes this claim: An examination of the
proposed legislation, however, reveals a different truth.

What we have here is a very bizarre situation. Should
a spouse die intestate with no surviving children, the
surviving spouse would inherit absolutely. Should a
spouse with surviving children of the union die intestate,
the surviving spouse would inherit absolutely. So far,
so good. Should a spouse with surviving children of a
previous marriage, whether they are children of the
union or not, die intestate, the surviving spouse would
not inherit absolutely.

Here we enter the numbers game, and that magical
50,000 figure so beloved by drafters of legislation
appears, a figure that in our inflationary times becomes
out of date almost as soon as it is suggested. What
we have as a result of this proposal are adult children
who have no moral right to their parents’ assets,
receiving some of those assets, not because they are
children but because they are children of a former
marriage—all this at the expense of the surviving
spouse.

Adult children who are not dependent ought not to
inherit what rightly belongs to the surviving spouse.
Dependent children from a previous marriage can seek
relief through The Dependants Relief Act. | would point
out here that in regard to adult children inheriting, |
was interested in Mr. King’s comments. | have to say
to you that | have had an English father and that was
the situation in Britain. | think what he is doing is
transposing his perception that parents usually pass
it on through the male line in the British system. | think
that his perception of parents always willing to children
is a hangover from his upbringing.

What is behind the inconsistent and illogical thinking
in this section of the Bill? Part of what is behind it is
the old gold digger syndrome of which we heard a
great deal in former discussions about family law in
the 70s. The rhetoric goes like this: What about the
man who remarries late in life, usually the wife is
described as young, and who dies shortly after? Should
his wife of a few months receive all his estate? The
answer, if he has not made a will stipulating that his
children of a previous marriage receive a portion of
his estate is, yes.

Another scenario concerns the man with children who
divorces his wife after he has run off with his secretary.
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Should his second wife inherit absolutely to the
detriment of the children? If those children are adult,
they have no right to the assets. If they are dependent,
they can seek relief through The Dependants Relief
Act. Provision can be made and should be made in a
will for those children if the father so chooses. | would
endorse Mr. Edward’s suggestion about informing
people to make wills.

The law does not require those who make wills to
leave a portion of their estates to surviving children.
A spouse who is remarried is not obligated by law to
leave anything to children of a former marriage in a
will. If the law is not concerned about these children,
why is it necessary to intrude where there is no will?
It is not inconceivable that a second wife would provide
financial assistance to her deceased husband’s children
from a previous marriage? This may seem naive,
particularly from someone my age, but it is no less
likely to my mind than the assumption that she would
necessarily be mean-spirited and refuse to do so.

What this legislation amounts to is second-guessing
the deceased intentions. What about the child whom
for all intents and purposes the parent has repudiated,
the child who has lived in a way of which the deceased
did not approve? Has this child a right to inherit? Why
does the legislation assume that children of a first
marriage are worthy of an inheritance, that children of
a second marriage are worthy only if there are surviving
children of a first marriage or that a surviving spouse
is only worthy of inheriting absolutely if there are not
children of a spouse’s former marriage?

If we had true recognition of marriage as a partnership
of equals, if we had community of property from the
beginning of marriage, most of the inequities and
difficulties in the laws would be eradicated and there
would be no need for the ongoing confrontation that
results from imperfect legislation. | would point out, as
Mona Brown has pointed out, that there are lots of
jurisdictions in the United States where this works. Back
in the ‘70s when we were looking into this, this was
considered as radical an idea as communism almost.
People just threw up their hands at contemplation of
community of property during the course of the
marriage. We had research at that time that showed
there were states in the United States where this was
working, and you know people were surviving in spite
of it.

Most estates of married women are either small or
nonexistent. Consequently, the impact of this legislation
will be of little significance for married men. Therefore,
the legislation can be viewed as an example of systemic
discrimination. Given our Charter of Rights and
Freedoms, this is surely a step backward in framing
legislation.

Throughout the time that | have been involved in
changes family law, | have observed that amendments
are often made on the basis of what has gone before
or what other jurisdictions have done. As a result, so
much of what is presented as new is simply a patch-
up job on the old. It seems to me that a more productive
approach would be to look at the problems that exist.
For example, the poverty of women when they are
widowed, and to frame laws that would address the
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best family iaw in the country. i beiieve we have a
maintenance enforcement system unequaled in the
country. | think we could make great improvements. |
think community of property is one area. Of course,
cleaning up The Dower Act is another. | think we have
to look at equity, guidelines for equity after divorce so
that the partners have an equal lifestyle after divorce
and not the way it is now. | think there are lots of areas
to be improved. | think much has been done, but |
think a great deal is left to be done.

Ms. Wasylycia-Leis: Mr. Chairperson, | am not going
to ask any questions at this late hour. | do want to
thank you, Berenice, for cominghere this evening and
presenting at this late hour and to also thank you for
your work over the years, over many, many years in
the struggle for equality in family law in the Province
of Manitoba.

! believe you have made very strong evidence and
convincing arguments for this committee to seriously
consider major amendments to this legislative package,
and in particular to work very hard to make the
necessary amendments to Bill 48 to ensure the full
application to the principle of all-to-spouse and the
equality principles enunciated so well by you and many
others.

On that note, | thank you, and thank you especially
for hanging in there all these years to keep us moving
in the right direction. Hopefully everyone around this
table will have heard your arguments and been
convinced that we should move forward, not move
backwards, or at best stay in the same position. Thank
you.

* (0020)

Mr. McCrae: Mrs. Sisler, | have one question. Are you
aware of any jurisdiction on this continent that provides
benefit to a surviving spouse to the level of that provided
in the legislation before us tonight?

Mrs. Sisler: With due respect, Mr. McCrae, | do not
know the relevance of this question, so | really am
finding it hard to respond to it. | think you know that
| am not a lawyer, although | read as much as | can
in this area, not from a legal point of view, but from
a general point of view. | am not, as | am sure you
suspect, qualified enough to respond to that. If you
wanted to elaborate, | would do my best to answer,
but | am afraid that | cannot make a response to that.

Mr.McCrae: Well, | am not a lawyer either, Mrs. Sisler.
| do not want to put you on the spot either.
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Mrs. Sisler: Oh, it does not matter if you do that.
Mr. McCrae: The only point | make is that | wili tell
you that | am advised the minimum 75 percent of an
estate, regardless of the size of the estate, is something
that is in our legislation for a surviving spouse. You will
not find that anywhere else on this continent.

Mrs. Sisler:
Mr. Chairman: Mrs. Sisler.

Mrs. Sisler: Excuse me, Mr. Chairman, | have never
been at a session where the Chairman makes you wait
like this, so will you pardon me? What | would say to
that is, that is interesting. | think that is good, but |
do not think that is relevant to what we are discussing
here. | think it is great if that is true, but | find that
kind of argument very discouraging to me at my age.
Just because we have something good does not mean
we cannot make it better. | am all for making everything
better, and | am all for looking to the economic security
of the surviving spouse. This is my life cause. As | think
| said to you in a meeting, | never thought we would
get this close, and | was hoping we would make it.

Mr. McCrae: | appreciate that you have spent so many
years of your life striving for an important goal. | also
would like you to understand the position of a
Government in a province that has responsibility to
respond to the needs and aspirations of all of the
people. | doindeed recognize you for your contribution
and thank you for that on behalf of all Manitobans.
Maybe it is because of you that | can claim, as Minister
of Justice, that we have the best system of family justice
in the country. Maybe it is not perfect, and we know
it is not perfect, but thanks to people like you we have
that kind of system in our province, and | appreciate
your comments tonight.

Mrs. Sisler: There were lots of women in it with me,
lots and lots of women.

Mr. McCrae: | know.

Mr. Chairman: Thank you, Mrs. Sisler, for your
presentation. No more questions? | want to thank you.
What is the will of the committee?

Committee rise.

COMMITTEE ROSE AT: 12:23 a.m.





