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Mr. Chairperson: Will the committee on
Economic Development please come to order.
The committee will proceed with public
presentations on Bill 30, The Vulnerable Persons
Living with a Mental Disability and Consequential
Amendments Act; Bill 31, The Health Services
Insurance Amendment Act; and Bill 33, The
Provincial Railways and Consequential
Amendment Act.

| have a list of persons wishing to appear before
this committee. For the committee’s benefit,
copies of the presenters list have been distributed.
Also for the public’s benefit, a board outside the
committee room has been set up with a list of
presenters that have preregistered. | will not read
the list since members of the committee have
copies.

Should anyone present wish to appear before
this committee who has not already preregistered,
please advise the Chamber staff at the back of the
room and your name will be added to the list.

At this time, | would like to ask if there is anyone
in the audience who has a written text to
accompany their presentation. If so, | would ask
that you forward your copies to the Page and the
Clerk at the back of the room at this time.
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Before we proceed, is it the will of the committee
to apply time limits to the public presentations?

Hon. Donald Orchard (Minister of Health): Mr.
Chairperson, | wonder, my list shows two
presenters to Bill 33. If there were not other
presenters to Biii 33, | wonder, as a convenience to
those individuals, if committee might consider
having them present first and then revert to the
numerical order of the bills, so that those
individuals would not wait for considerable lengths
of time.

Mr. Chalrperson: | would just point out that there
is one more, so there are actually three presenters
for Bill 33, which has the lowest amount of
presenters on it.

Is is the will of the committee then to listen to
presenters on Bill 33 first?

Mr. Daryl Reld (Transcona): Mr. Chairperson,
that we will be going through clause by clause on
the billimmediately after the presenters as well?

Mr. Chairperson: No, we will list through all
presenters on all bills first.

Bill 33—The Provinclal Rallways and
Consequential Amendment Act

Mr. Chairperson: We will proceed then with Bill
33, and | will call on the three names who are
presenters from Bill 33, Mr. Allan Ludkiewicz for
C.P. Rail, Barry Domino and Don Tennant. | will
then call on Allan Ludkiewicz, please. | will call one
other time for Mr. Allan Ludkiewicz with C.P. Rail
System. No? Waell, then | will call on Mr. Barry
Domino, United Transportation Union, Local 351. |
will call one other time for Mr. Barry Domino.

| will then proceed then to call on Mr. Don
Tennant. We have your written presentation, Mr.
Tennant. You may proceed, Mr. Tennant.

Mr. Don Tennant (United Transportation
Unlon): Mr. Chairperson and members, it is
indeed a pleasure for me to appear before you
today to present our submission on behalf of the
United Transportation Union, Canada.

As you may be aware, UTU Canada represents
railway conductors, yard foremen, train and yard
service employees on all railways in Canada. In
addition, we represent locomotive engineers on
some short-line railways and bus operators in
several locations. We are also affiliated with UTU,
U.S., which represents these same crafts
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employed by the U.S. carriers, including Amtrak.
Our affiliates also represent a fairly large bus
membership throughout United States. Our
Canadian membership is approximately 14,000;
the U.S. membership is approximately 160,000; our
Manitoba membership is approximately 1,200.
The Manitoba membership are employed on VIA,
CN, CP, and Burlington Northern.

Issues of concern to the UTU

1. Consequential amendments to The Manitoba
Labour Act, to section applicable by adding:
Federal to provincial sale, with response to the sale
of a business when

(a) before the sale, collective bargaining relating
to the business by the predecessor is governed
by the laws of Canada; and

(b) after the sale, collective bargaining relating to
the business by the successor employer is
governed by the laws of the province of
Manitoba.

Please find attached, from Ontario, a page from
the labour legislation marked apex #1.

2. Consequential amendments to the Manitoba
Labour legislation or a special bill to provide
protection; example, the New York dock labour
protection conditions for mergers and takeovers.

Please find attached from Traffic World, June 14,
1993, marked apex #2 which states: The Interstate
Commerce and Transport Commission approved
the KCS takeover subject to the New York dock
labour protection conditions that provide up to six
years of wages and benefits for the employees
affected by the rail mergers.

3. Regulations 48(1)(c) despite anything in this
act or any other act providing for transitional
arrangements in respect of a railway upon the first
application of this act. The UTU concern is that
there is no time frame formula in place.

4. Regulation 48(1)(n) governing the safe
operations of railways and their operation, and
48(1)(o) governing the reporting of accidents.

The UTU recommends 48(1)(n) use the Railway
Safety Act and for 48(1)(0), the Canadian
Transportation Accident Investigation and Safety
Board Act.

5.3. The handling of application where an
opposition has been filed: (a) the review of
statements; (b) the determination of economic
viability.
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5.4. Public interest
5.5. Time constraints on abandonment orders.

| do not have the bill in front of me, but there has
been a heading left off the top, and that was under
that section of the bill for there.

6. The UTU recommends that all federal
operating and training requirements be required.

7. A provincial transportation advisory and
oversee committee be set up to focus on the
co-ordination of the policies at all levels of
government and to deal with jurisdictional barriers.

All of the foregoing are respectfully submitted for
your review and consideration an behalf of United
Transportation Union - Canada. Don Tennant.

*(1910)

Mr. Chairperson: Thank you very much for your
presentation, Mr. Tennant. Are there any
questions?

Mr. Reid: Thank you very much for your
presentation, Mr. Tennant. This legislation is
something new that is coming into being in the
province of Manitoba and, | believe, willhave some
serious consequences for us.

It is unfortunate, of course, that the government
had to move in this direction, but | am sureitis as a
result of pressures that were brought upon it by
forces beyond its control, namely deregulation and
free trade which have—

An Honourable Member: Free trade?

Mr. Reid: Yes. Waell, | am sure if you understood
the railway industry, you would know the impacts
that free trade has had upon it. Unfortunately, you
do not know. | will brief you at another time on this
matter.

Mr. Tennant, can you give us, in your experience
and in your estimation, the effect this legislation will
have upon your membership that are currently
employed within the railway industry of this
province?

Mr. Tennant: The effect on the membership of the
UTU basically we do not find will be very
detrimental in our particular craft in the rail industry.
The craft that will be affected greatly by this will be
maintenance way more than anybody else, and
clerical staff through our T&DW.

In most cases where you go to the shortline bill
under the legislation, where the predecessors have
mainly shortline railways in the U.S., you will find

LEGISLATIVE ASSEMBLY OF MANITOBA 708

that the demand for the representation we
represent, the locomotive engineers and train
conductors and personnel like that, is still there.

A prime example would be here in Winnipeg.
Forexample, eventhough we have people who are
employed on CN, they share the employees with
VIA and Burlington Northern because simply it
would be unfeasible for most people to provide the
training required to operate under the legislation
and statutes under the federal regulation.

So we do not expect to be drastically hurt, but
where we would expect to be hurt is if there was
total abandonment and the feeder lines were not
coming into the railway industries at all. Thatis per
se our group of personnel.

Mr. Reld: Mr. Tennant, do you see any other
deficiencies in this legislation you would like to
point out to the members of this committee so we
might consider them for incorporation in this
legislation?

Mr. Tennant: At length, there are several
concerns, but due to needing clarification on the
legislation itself, that is why under No. 7 we are
looking for an advisory committee, much similar,
that is afforded to the people that are in place.

One of the things | commented on, which is very
ambiguous, which was under 4 and the heading
was missing but the terminology is the same thing,
where the licence would be revoked or concerns of
transfer of one of these railway trackages to a
railway company, and then later, the railway
company simply, for whatever reasons, just
abandons it due to financial insolvency or things
like that.

Mr. Reld: |take it then, Mr. Tennant, that the UTU
and possibly yourself has had some experience in
dealing with other shortline operations in other
provinces of Canada. If you have that experience,
could you relate to us what your experiences are
with respect to shortlines and your membership?

Mr. Tennant: Well, examples | will use—and | will
use the Stettler sub and also | will use some of the
lines in the U.S. On the Stettler sub, the initial
movement there for the Stettler was a lease
arrangement that went to a special bill where
Stettler Corporation then purchased the trackage
for the figure of in excess of $2 million, of which
about $101,900 was financed by Canadian
National on a forgiveable loan with no interest. |
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should not say forgiveable, but with a noninterest
loan maturing in '97.

Where you really see where shortline railways
come into state or provincial governments is in the
U.S., and | will give you an example. The state of
Massachusetts is right now—I| guess for better
terminology—being touched for the tune of $150
million of which only $14 million will be coming from
Canadian National, CP and two other U.S. firms.

There are other shortline railways coming into
place right now, concerns in the U.S., all across the
States now, much similar to when we formed
Canadian National out of all the shortline railways
on record. They are on record now for going for
500-and-some million dollars.

So it is a concern that the feasibility of these
companies, once they come into the provincial
realm, that it becomes solely the provincial dollar
they are going after.

For example, there are some concerns to the
producers, for example, what is called a
terminology, where you see a branchline but the
branchline speeds are so low and the tonnage—
and | will use for example, say 166. Pardon me, |
will use 60 tonnes. It might be easier to explain.
Due to the condition of the track, you might be able
to haul 40 tonnes.

| think one of the ones agriculture sees being
taken away from the Wheat Board is barley. Well,
if you are on, say, Graysville or some place like
that, what they call a dead weight tariff is actually
the difference between like, say, 40 and 60.

If that protection is taken away, that shipper
now—inwhichcase, it would be the producer or the
farmer—would have to pay on that 20 tonnes, even
though he did not load that car because he could
not load that car because of the trackage.

So all these considerations and financial
presents will have to come out of the provincial
coffers of the taxpayers of the province of
Manitoba.

Mr. Reld: Speaking of money coming out of the
taxpayers’ pocket, in your experience with either
the Stettler Central Western Railway, has that
railway received any monies or any grants or any
kind of funding support by that province? Do you
see similar circumstances arising in the province of
Manitoba in the future should this legislation pass?
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Mr. Tennant: On the Stettler sub—and | do not
have any documentation here with me to it—but
initially in the concept of the leasing arrangement of
that, Canadian National was to look after the
trackage. Upon the sale that concluded Canadian
National’'s responsibility other than to the
equipment or things like that, and as faraswe were
aware the provincial government of Alberta, also in
Getty's riding, had to come in for the tune of a few
dollars for tie replacement that was bad on the
subdivision.

What| am also aware of, and | would like to draw
your attention to, is that running rights that we could
conceivably—| am aware right now in the Ottawa
valley, CN and CP are forming joint, what we call a
terminal railway which is made up of CN and CP,
and apparently there is going to be a trade-off in
Manitoba to CP Rail from Canadian National in one
of the lines here. So these things will get into
running rights and things of that nature.

Under the short line, whatyou could do is have a
short line at Graysville, a short line out of Portage
somewhere up on the Gladstone and not one place
but granted running rights. | will leave it up to you
to figure that out. | mean, it is basically the same
thing. Itis just located in Portage la Prairie running
down CN or CP’s main line.

Mr. Reid: In your opinion, Mr. Tennant, do you
think that there is any likelihood that either of the
two main railways, CN or CP, could start short-line
rail operations within the province, in other words,
spin off a section of their trackage and register it
under a different company name and proceed to
operate under short-line business?

Mr. Tennant: Yes.

Mr. Reld: What consequences do you think that
will have for your membership and the service that
you would provide?

* (1920)

Mr. Tennant: The consequence on the
membership would not be that significant. The
concern is that now it is divested at an arm length’s
reach is the abandonment process or should there
not be a buyer for that particular feeder. Thatis the
concern that the access to this legislation that we
have that would allow them.

Mr. Reld: Do you foresee any difficulties in
service? | should ask instead, do you have or
know of any difficulties in providing adequate levels
of service for the customers that are along the
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branch lines in our province at the current time?
Are you aware of any shortcomings in service that
might be provided to the grain elevators or to the
communities?

Mr. Tennant: You are talking CN and CP now |
take it in Manitoba. The service is there. Where
they are willing to lock their fleet, that is about the
only way | can putit. They get their orders from the
Canadian Wheat Board under the Western Grain
Stabilization Act and that is how it is done.

Mr. Reld: So on that then you think that the short
lines will, in all likelihood, not provide any better
level of service than what is currently provided
through the operations that are currently provided
through either CN or CP?

Mr. Tennant: | think, in some cases, that you
could have the complete extreme where you would
have failures and in some cases you would have
the other extreme where you have better service.
The one thing that has not been addressed is, for
example, if Railtex or some corporation like that is
coming in—I give an example of Truro-Sydney, you
are talking a corporation like Railtex now who is
considered short line, but is almost on the level of
what you would call a national railway. So with a
firm like that you have equity. With a firm who does
not have equity, and | will give you an example.
With the floods or things like that, if you had a
bridge washed out, in some cases some of these
bridges are $2 million, $3 million, where is the
money going to come if that firm is borderline to go
in there to begin with? Who is going to pick up the
cost of that?

That is what you are looking at. | will give you a
case in eastern Canada where VIA Rail operated
on and CP wanted to abandon it. Because VIA
Rail operated on it, it was maintained. A bridge
was washed out, it cost $5 million. A year later CP
Rail came off of there and it was abandoned. Now
if we have a short line, where is the funding going to
come from? | just mentioned the state of
Massachusetts where $150 million is being floated
by a bond issue out of the state of Massachusetts
and $14 million is coming out of the railway. |
mean, what is the province earmarked for? |do not
care which government is in power. It is the same
ticket.

Mr. Reld: Do you foresee any difficulties arising
out of the safety factor with respect to short-line
railways? It is my understanding that the national
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railways are regulated by certain federal acts that
putin force certain provisions that would provide for
the safe operation of railways. Do you foresee any
difficulties with this legislation relating to safe
railway operation on short-line railways?

Mr. Tennant: Mr. Chairperson, that was one of my
concerns in the brief, under 48(1)(n)(o), that we
would adopt a mechanism thatis in place now, No.
1, being the national transportation accident
investigation and The Railway Safety Act. That
would circumvent a lot of things and the training
and the operating rules that would have to be in
place. Without those safeguards, we would go
back to the early 1900s.

Mr. Reld: Thank you for your presentation here
today, Mr. Tennant.

Hon. Albert Driedger (Minister of Highways and
Transportation): Mr. Tennant, first of all, thank
you for your suggestions that you brought forward.

You are aware, | am sure, by having read all the
information that we have tried to provide, that this is
enabling legislation. Basically my staff and very
capable people have been working on this for two
years, not in isolation, have been working very
closely with the federal government, with the other
provinces, who are all faced with the same potential
dilemma that we are facing here.

What we have basically done is try to position
ourselves with the legislation required to make
provision for areas where a short line would be
warranted. We certainly want to be very cautious
in terms of who we allow to basically operate a
short line so that we look at the feasibility of a line
to be economically viable to do that.

Reference was made to bridges, to safety.
These are all the things that for two years we have
been working at very diligently, and | think some of
the other provinces by and large are modelling after
our legislation to some degree. You are aware that
Saskatchewan had some short-line legislation in
place and were making major changes to it in this
last session apparently. '

What we have done is to try and provide this kind
of legislation to allow those who would be
interested, either individuals, organizations, private
companies, if they feel that they could viably
operate a short line, that we have the safety
provisions in place.

| just wantto raise that, realizing that there might
be things that we have to look at in a year’s time
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once we finally get into it to some degree to see
whether there are further changes. Our
professional people have spent an awful lot of time
to try and address the safety end of it and the
provisions that are in there.

So in view of the pending potential abandonment
taking place, which we are opposing as best we
can, but with the reality or rationalization taking
place, we felt this kind of a thing would probably
help, not only for service in the province, but also to
complement the existing lines as the rationalization
is taking place. We feel if we get successful
shortlines operating, it would continue for your
membership to continue to be operating. If they
are totally abandoned, ultimately that feeder line is
not in there and the effect would be more dramatic
than if we have a shortline feeding into it.

A lot of thought and time has gone into this, and |
think we have invited participation from all elements
to feed into this thing as we develop this. | feel
confident that with the people we have in place who
have been working with this, when the legislation is
passed, it does not have to necessarily be cast in
stone. | think we are sort of almost the leaders in
this in Manitoba at the present time.

I will repeat again, working with the other
provinces, we are trying to have a uniform
approach to the shortline railway act, which is
required, because you have the national overriding
legislation that is there for the main lines, and we
hope we can work together with you people in
terms of making this thing work.

| appreciate your comments. We will be looking
through this when we are through with the
presentations. Even if we go through this clause
by clause, | am not adverse to having staff look
very closely at your suggestions, and if required, |
will be bringing forward amendments in third
reading of this bill.

Mr. Tennant: One question | did not cover in my
bill and | would like to ask of you is where the three
bodies—like, say, three bodies are together, the
regulatory bodies that are involved here. In your
federal legislation, there is a provision under the
National Transportation Act for conflict.

How do you perceive the provincial involvement,
say, when the three parties are together and you
have a regulation and you are in conflict? | notice it
is not in this, but if you go to the national NTA, it is
there.
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Mr. Driedger: Mr. Tennant, | do not know whether
| have precise information to deal with that. Where
there is conflict between the federal legislation and
the provincial legislation, | would think that we
would set up a mechanism to deal with that,
through a joint process.

These are things that—breaking new water, so to
speak, on this issue, | think it appears in our
developing of the legislation with the federal
government and in conjunction with other
provinces that these are mechanisms we will be
developing and hopefully will be able to resolve.

Mr. Jack Penner (Emerson): Mr. Tennant, under
the current provisions and agreements that are in
place, there are some guarantees in place that will
maintain some of the branchlines that we currently
operate to the year 2000. After the year 2000,
there are no guarantees that these branchlines will
in fact remain in operation. Even if they do, we
have no assurance as to how they would operate or
how the facilities would be operated on those
branchlines or what kind of services might be
provided.

Is it your view that if some of the branchlines that
have been proposed for abandonment would in fact
be abandoned at say the year 2000, it would be in
the interest of those people being served now by
those railways that a shortline railway would be
established and maintained and operated, maybe
even in conjunction with—and that there be some
agreements drawn between staff who is currently
staffing the major rail lines and those who would be
operating the shortline railways?

Is it your view that there might in fact be an
element of service provided that might not
otherwise be provided and that it might be more
economically done than might be done under some
other provisions such as trucking and/or other
transportation modes?

Mr. Tennant: Right now, for the tonnage, the most
economic and efficient way to move a large bulk
commodity is by rail. One thing that everybody
seems to deal with is shortline, and we are hoping
it will go beyond just grain trackage, but you might
see the establishment of new railways, whether it
be a terminal railway or totally a solely new
trackage or things like that to serve. There is that
possibility to happen. In the U.S., this case has
come about.
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The concern you raised on the rationalization
until the year 2000 is a concern that we have legally
in here on when | was asking about the transitional
period where there are no time frames on
transition. Just where does this all come in if
certain protection is not afforded, if an
abandonment order was in process prior to the act,
and now the act came into place, and it was a short
line, what are the factors because of the lack of the
wording and transition?

Mr. Penner: Mr. Chairperson, one of the major
concerns that many, especially in the agricultural
communities, have, especially in those areas that
are in the so-called outlying areas that are only
being served now and probably most economically
being served, is by railway transportation of the
agricultural products in to the export positions. The
argument has been made in many areas that if
those abandonments would in fact take place that
have been proposed, that there would be
significant additional cost posed to those,
especially the agricultural producers, in providing
transportation for their goods either via trucking
and/or other, and which would of course provide a
substantial initial additional cost to the province in
maintaining and/or upgrading many of our
highways and maybe even bridges and those kinds
of things.

In light of that, we now currently hold or there are
rail beds in place, whether they are in fact—Mr.
Chairperson, | am sorry if my questions have been
lengthly—

Mr. Chalrperson: No, | thought you had asked a
question. You may proceed, Mr. Penner.

Mr. Penner: In light of that, the rail beds currently
being in place and maybe needing some upgrading
in some instances, might in fact provide more
economical services to those areas than might be
provided in other circumstances, as | askedbefore.
However, is it your view that we should pursue the
matter of providing legislation that would in fact not
only encourage the establishment of short-line
railways, but would in fact provide the legal vehicle
under which those rail lines might be established if
there were those who wanted to invest in those
kinds of facilities?

Mr. Tennant: Yes, and there should be financial
resources made available from the province on
those particular terms, and if a long-term economic
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future can be seen that it is going to be cost
efficient—

Mr. Penner: In your view then, are there any
provisions made under this act that would in fact
encourage or provide that financial assistance that
you speak about?

Mr. Tennant: Well, there are provisions, but they
do not actually jump right out at you, if you know
what | mean. So a lotis left to certain discretionary
powers, from what | can see in here, and how a
person would put the mechanism in place, and then
if there was opposition to that mechanism, that is
what | am getting at.

Mr. Penner: But the act itself, Mr. Chairperson,
does not provide for funding of short-line railways
through the provincial government.

Mr. Tennant: There is a section in there and | am
sure the advisors could probably spell it out. There
are some questions on it. Just what it says, that
would have to be on the language, because there is
provision to make regulations. What those
regulations are going to be, that is another thing.

Mr. Penner: Mr. Chairperson, not for the actual
funding through provincial provisional funding of
those railways.

Mr. Tennant: | do not see it right now in there. |
will stand corrected.

Mr. Penner: The fear that some might have in this
province that it would be a financial burden to the
province, which might be in fact deemed as being
transferred from federal responsibility now to
provincial is not enshrined in this legislation.

Mr. Tennant: [t is a possibility.

Mr. Penner: | want to establish, in Mr. Tennant's
view—| want an answer as to whether he thinks
that there is in fact now provision under this
legislation that would cause the province to pick up
part of the cost of the operation of these short-line
railways.

Mr. Tennant: | will go back again to the Stettler
sub. Let me explain. | will have to get into that
point, where a person comes in, picks up $2.7
million of trackage, $1.9 million is funded by a loan
from Canadian National with no interest until 1997,
the other $700,000, how much of it initially came
out of the equity of the corporation in the event of a
catastrophe on a minor scale—I will use the
example of Oakville or something of a flood nature.
Where is the funding going to come from? If the
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person is becoming insolvent, not due to that there
is certain business there at the present level that he
can maintain it and still make a profit, but for some
unforeseen event like a washout, which is quite
common, whether it be beavers or rain, you name
it, or anything of that nature or a legal involvement.
Where is the funding going to come from?

Mr. Penner: Mr. Chairperson, | again ask the
question of Mr. Tennant that under the act, as it is
currently written, in your view are there any
provisions or requirements for provincial funding of
any part of the operation of the these short-line
railways?

Mr. Tennant: | do not see any provision in there

unless it be for a separate special act pertaining to
one issue. That is the only thing | can see there.

Mr. Chairperson: Thank you very much for your
presentation, Mr. Tennant.

| would like to call one more time Mr. Allan
Ludkiewicz, Mr. Barry Domino.

That concludes public presentations on Bill 33.

Bill 30—The Vulnerable Persons Living
with a Mental Disability
and Consequential Amendments Act

Mr. Chalrperson: We will now proceed with public
presentations on Bill 30. | wonder if the minister
could join me here at the table.

| will call upon the first presenter, Mr. Bill Martin.
Mr. Martin, you have a presentation. The Page will
get it from you, if you do not mind. Just give her a
moment to distribute some of it and then we can
start. You may begin, Mr. Martin.

Mr. Bill Martin (Canadlan Mental Health
Assoclation): Mr. Chairperson, and members of
the committee, | should first of all say that the
handout to you is not my presentation. It is just a
reference document to a point | wish to make in my
presentation. [interjection)

Yes, in 1983. It might be interesting for historical
terms to look at it in some other parts other than the
one | want to refer to you. Anyhow | will get to that
one in my presentation.

The Canadian Mental Health Association asked
for the privilege of speaking to this legislation
because of our historical interest in exploring this
vehicle for the protection and support of people with
mental illness.

* (1940)
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In preparing my remarks | have raised three
questions: No. 1, would the interests of a person
with mental illness be better served by vulnerable
persons legislation than they are presently served
by The Mental Health Act and other related acts;
No. 2, what features does this act have that could
perhaps be introduced into mental health
legislation; and No. 3, what is missing in this act, in
our view?

| know that this act is directed towards not people
who are mentally ill, but in order to make my
comments | need to connect the two. | hope that is
acceptable.

To the first question, would the interests of
people with mental illness be better served by this
act? Our present position is we are not sure, but
we do not think so. Recent revisions to The Mental
Health Act and the recent development of the
advanced directives legislation have done much to
protect the rights of people with mental illness. As
it stands now, it is our preliminary opinion that this
legislation appears to be more restrictive of
people’s freedom who are disabled by mental
illness than the present mental health legislation,
primarily | guess because it covers all of their lives,
not just episodes, as mental health legislation
does.

There is a possibility, however, that this
legislation could apply to other disabilities, certainly
people with senility or Alzheimer's. | know of cases
personally where people have been very
vulnerable and the legislation has not served to
protect them very well. | will come back to that
point later.

There are some features of this act which we
think are very positive and could perhaps be
introduced into mental health legislation. The
statement of beliefs in the Preamble is an
innovation | think, and it is a very positive one, the
best interest clause in Section 75(2). We think it is
really important and we commend the drafters of
the legislation for undertaking to provide these
broad policy statements. We believe that after we
are all gone and this legislation is still standing,
those broad statements are very helpful in telling
the people who would be administering the
legislation in the future the direction you as
legislators wanted them to go. The concept of an
individual plan | think is very positive.



July 13, 1993

Then our third question is, what do we feel is
missing in this legislation. This act does not
provide legislation for the operation of a system of
care. We believe it is beneficial for the Legislature
to ensure that there is, No. 1, a fixed point of
responsibility for the design and delivery of
services both regionally and provincially; No. 2, the
planning process for service development is
regionalized and community based; No. 3, a
provincial board is in place to manage the
administration of services. To that end, | refer you
to this 1983 document on page six. There is a list
of features of one example of legislation of this
nature, the Lanterman Act in California, where it
talks about the kinds of features that would be put
in to that sort of legislation.

In mental health, there has been discussion by
the Department of Health of a community mental
health services act, and that is all there has been to
this point. We would hope that that discussion
could be renewed again and we think it would be
relevant as well for administering services for other
disabilities.

We note that provinces across Canada, as well
as Manitoba, are moving to regionalized health
care systems. We also note that in the recently
released interim report of the primary health care
task force, they talk about regionalization, regional
boards, per capitation of funding and so on and so
forth. We think that might be helpful to consider in
this area and certainly in mental health.

Another piece that we feel is missing is the lack
of advocacy services, independent autonomous
advocacy services. We believe that advocacy
services are essential to balance off the power of
the caregiver. People with disabilities are not taken
seriously. Time and again we hear in the mental
health area where people have either been abused
or have not received services, and they have made
it known to the health-care provider, and they just
say, oh, well, that person is disabled. What do you
expect?

Having an advocate within the department just
does not seem to work very well. We think that
would be an important feature in the area being
discussed tonight and also in the area of mental
health.

So our concluding observations. First of all, we
commend the government for the process used in
developing this legislation. We think from all
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reports, although we were not involved in it, it was
justexcellent and should provide a model for future
efforts of this nature. The legislation itself, we feel
in general, is a step forward in the disability field.
We have to qualify our comments and say that we
are not specifically familiar with people who are
disabled in this manner, so it should not be taken
as a full-scale endorsation because of our lack of
knowledge.

No. 2, because of the possible application of this
concept to other disability areas, we recommend
you legislate a mandatory review of the act within a
period of one to three years. Some of the features
may work and some may not. Itis a new approach
and we are really interested to see how well it
works because of the effect it may have on the
people we speak on behalf of.

Then, | guess our final recommendation, and we
think it is relevant to this field as well as our own.
We recommend that you as legislators, develop
legislation that guides, directs and enables the
operation of community-based mental health
service systems for people with a mental disability
as well as people who are disabled in the mental
health area.

That concludes my comments, Mr. Chairperson.

Mr. Chairperson: Thank you for your presenta-
tion, Mr. Matrtin.

Mr. Doug Martindale (Burrows): Mr.
Chairperson, a couple of questions, the first one on
the role of advocates. In the discussion paper on
possible changes to legislation, this topic of
advocacy was discussed, and the committee
reached the conclusion that a formal structured
approach to advocacy would undermine much of
the natural and informal advocacy which now
exists, and which should be encouraged further.

| wonder if you could say again why you think
there needs to be advocates, and why it needs to
be part of the bill, and what their role would be?

Mr. Martin: | do not agree with the comment that
you just quoted to me, Mr. Martindale. | think that
we have had traditionally family members doing
natural advocacy and friends doing natural
advocacy, and it just has not served very well. It
has certainly been worthwhile and something, but
family members, certainly in the mental health area
and | think probably in other disability areas, are
sometimes worn out or tired. They are not skilled;
they do not have the time to push through and
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develop the routes that are necessary to do
effective and efficient advocacy.

* (1950)

We have in our own association through private
charitable funding provided the services of one
advocate in the province of Manitoba, and find that
it has been highly successful and very much in
demand and very useful. Oftentimes, also | think it
has actually saved money for the department, you
know, where that sort of traditional kind of
circumstance where you see a common-sense
solution might be the best one, but because of all
the rigours and structures of bureaucracy you
cannot somehow implement a common-sense
thing. Well, if there is an independent advocate,
they can go ahead and push, and they are not
going to be chastised by the deputy minister of their
particular department, which is just a normal thing
to do. | would do that if | were a deputy minister, so
if | ever come to that position or whatever, | should
have an advocate at arm’s length from me.

Mr. Martindale: Well, | will not comment on that.
About the mandatory review within a one- to
three-year period after the bill becomes law, would
you see members of the public participating in a
mandatory review, or would it be only internal with
the department and if it was members of the public,
who should be on it? Would they represent
different interest groups?

Mr. Martin: Mr. Chairperson, | absolutely believe
that there should be some mechanism to ensure
that the public has a chance to be informed about it
and to be informed of the issues and some funds
put into a prescribed process to get the information
out and to get comment and to consolidate it and
feed it back into the Legislature.

Hon. Harold Gllleshammer (Minister of Family
Services): Mr. Martin, | thank you for your
comments here tonight and | think implicit in your
remarks the recognition that you and your
organization really represent a different client group
than the legislation is intended to address. | think
that is important.

| am pleased to hear your comments on the
process. | think we did take the time to hear many,
many Manitobans on this issue. | am pleased to
hear you characterize this as a step forward.

Finally, your comment on a mandated or
incorporated review process within the legislation,
while that is not there, | think | can assure you that
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this is the type of legislation, in my mind, that will be
reviewed on an ongoing basis as we see how it
works, as it applies to the people it is intended to
serve. Thank you.

Mr. Chalrperson: Thank you very much for your
presentation, Mr. Martin.

Mr. Martin: Thank you.

Mr. Chalrperson: | will call on Dale Kendel and
Allistar Gunson.

Mr. Alllstar Gunson (Assoclation for
Community Living, Manitoba): Good evening,
Mr. Chairperson, my name is Allistar Gunson, and |
am the first vice-president of the Association for
Community Living, Manitoba. | am on your list as a
co-presenter with Dale Kendel, our executive
director. Mr. Kendel is in the audience and | will be
making the presentation. We will both be available
to answer questions if there are any after the
presentation.

| would also like to take this opportunity to
acknowledge in the audience the presence of our
President, Ms. Bev Penner to my right. Beside her
is Ms. Moira Grahame, a past president of the
association who is also a member of the review
committee that | will be referring to in the course of
our presentation. To my left is Mr. Kendel and Mr.
Reg Malanchuk, who is the treasurer of the
association.

| believe, Mr. Chairperson, that members of your
committee have received a fairly lengthy written
presentation. There is always a risk that when one
presents the written presentation and then presents
it orally that the audience will give in to the
temptation of reading at a different pace and at
different locations than the verbal presenter, so if
anyone is so inclined, perhaps | should explain a
couple of things.

At the beginning, there is a pink page which is
the preface page or title page to the presentation |
will be giving. | will vary in my verbal comments
from time to time from the written presentation.
Behind the green page is a copy of the review
committee report. We were not certain whether
members of this committee had all received a copy
of that report, and, therefore, we have provided it to
you in its entirety, with the exception of the
appendices which were attached to the report.
Those appendices | believe were lists of people
who made written presentations, the 65 written
presentations, as well as a list of pieces of
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legislation identified by the review committee that
might require consequential amendments.

Then lastly, behind the blue page is a document
entitled “Minor Criticisms of Bill 30,” which goes on
for some four and a third pages. That will form part
of the presentation, and for those members who so
wish could form the basis of proposed
amendments to the legislation.

Mr. Chairperson, the Association for Community
Living is an organization representing people who
live with a mental handicap, as well as their families
and friends. We are a support group and provide
supports, training, education and other resources
to Manitobans across this province who may live
with a mental handicap or who may be their family
members or friends. ACL in Manitoba consists of
14 local associations spread across the province.
Nationally, the Canadian Association for
Community Living represents 400 local
associations and 12 provincial and territorial
associations, and our national organization is
amongst the country’s 10 largest charitable
organizations.

Mr. Chairperson, it might be helpful at the outset
to identify who it is we are talking about and who it
is we are attempting to help through this legislation.
We appreciate that like many fields, this one may
be perceived as being so laden with jargon that
some people may be confused.

Bill 30 is expressly applicable to people with a
mental disability. In the ACL movement, we often
use the term mental handicap. Previously, the
term used was mental retardation. Other people
use terms such as intellectual disability. The
important point here is that we are referring only to
those people who live with the condition which all of
those terms | have outlined are attempting to
describe.

Terminology acquires connotations, and over the
years, society has been attempting to come up with
a term which does not connote negative or
demeaning values. It is most gratifying to see that
the people who are leading the resistance to old
fashioned and demeaning terms such as mental
retardation are the very people to whom such
labels have been applied. People living with a
mental handicap are standing up and objecting to
being labelled in ways that make them appear to be
lesser human beings or appear to be incapable of
caring for themselves. People living with a mental
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handicap are telling the rest of Canada that they
want to be respected and valued as equal
members of our society, and they are very much
resisting labels such as mentally retarded.
Therefore, this evening and for the purposes of this
presentation, | will be using the terminology which
has been adopted in Bill 30, which is that of mental
disability.

(Mr. Jack Penner, Acting Chairperson, in the
Chair)

So what is a mental disability? This term
attempts to describe those people who need extra
time to learn and who take extra time in making
decisions. That is not to say that people with a
mental disability cannot learn or cannot make
decisions. Their ability to do so may be impaired in
part so that they require extra time to perform these
functions.

The risk of using a term like mental disability is
that people who are called mentally disabled will be
lumped together under one label and viewed as
having the same limited level of ability regardless of
their individual abilities. People living with a mental
disability do not have all the same levels of ability or
disability. Some live in institutions and some live in
the community with supports, and many of them
live in our community and are not even identified as
being mentally disabled. Therefore, when we use
the term mental disability, we must avoid the
danger of applying certain presumptions as to
ability or lack of ability to everyone who has been
so labelled. We must be aware of the fact that the
term covers a whole range of levels of ability and
that we need to look at each individual to determine
the extent of their abilities and their needs.

Mental disability is a condition. It is not an
illness. Some people with a mental disability, like
the rest of us, may also suffer from a physical
illness or a mentalillness. Some of them may also
live with a physical disability, but physical or mental
illness or physical disability has nothing to do with
having a mental disability.

So what has changed that has brought on this
new legislation? First, we have a different
understanding of what constitutes a mental
disability. Secondly, we have a society that now is
more willing to accept people with a mental
disability back into the community and insists that
we provide the supports and opportunities to
enable community living. Thirdly, we have the
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Charter of Rights and Freedoms, which enshrines
in our Constitution certain inalienable rights for all
Canadians and which prohibits discrimination by
governments on the basis of mental disability.

* (2000)

Let us understand, Mr. Acting Chairperson,
exactly what we have been dealing with as our
legislation in Manitoba until now. The legislation
applying to people living with a mental disability is
currently Part Il of The Mental Health Act. Part Il is
basically The Mental Defectives Act of the 1930s.
The Mental Defectives Act was, to a large extent,
the adoption in this province of the Mental
Defectives Act of 1913 of England.

In other words, our legislation today is not that
much different than and in some cases is even
identical to English legislation of 80 years ago.
Much has changed in 80 years. Our medical
sciences bear little resemblance to what was
practised then. Our social services bear little
resemblance to what was done then, and our
understanding of mental disability and our dealings
with people living with a mental disability bear little
resemblance to what was the case 80 years ago.

But, and most unfortunately, our legislative
framework for the rights of and the supports and
services to people living with a mental disability
have tremendous resemblance to the legislation of
80 years ago. That is why new legislation is far
overdus.

In May 1991, the Minister of Family Services (Mr.
Gilleshammer) established a review committee on
legislation affecting Manitobans living with a mental
disability as vulnerable persons. The membership
of the committee consisted of Mrs. Gail Watson as
chair, four representatives from the community
appointed by the minister and four representatives
of the government, two being from the Department
of Family Services, one from of the office of the
Public Trustee and one from the Executive Council
office.

In December 1992, the review committee
presented its report to the minister, setting forth 46
recommendations on what should happen to
legislation in this province. The process by which
the review committee arrived at its recommen-
dations is an important one. First, the membership
of the review committee represented a number of
interests and concerns both in the community and
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within the government. It is important to note here
that the review committee’s report was unanimous.

Second, the review committee had the benefit of
studies and legislative initiatives in a number of
provinces and in the United States.

Thirdly, and most importantly, the review
committee conducted a province-wide consultation
on these issues. This consultation started with the
publication by the committee of a discussion paper
of which 1,500 copies were distributed across the
province to interested parties. The review
committee then conducted a live consultation
session by satellite with groups in 21 centres
spread across this province.

The committee then held public forums in
Dauphin, Brandon, Portage la Prairie, Stonewall
and Winnipeg to solicit comments and reactions.
The committee also received and reviewed 65
written submissions. Therefore, once the review
committee came to its unanimous, final report, it
had completed an intensive consultation across the
province and an intensive review of the state of
thinking of this field in the country.

What the review committee recommended had
already received substantial public support through
the consultation process. The review committee’s
unanimity did not come easily. There are strongly
felt and debated issues in the report, and unanimity
could only be achieved with the compromise on the
part of all concerned and their willingness to
achieve what was recognized as a major
breakthrough in attitude and in approach, which at
the same time would be feasible for government
implementation.

Mr. Acting Chairperson, | would like to list now
what | consider to be the highlights of the review
committee’s report.

Firstly, the report identified at least 16 important
criticisms of current legislation and recommended
the repeal of the application of The Mental Health
Act to persons living with a mental disability.
Secondly, the report annunciated 10 basic
principles by which any new legislation and the
delivery of services would be guided.

The review committee believed these principles
to be so important that it recommended they be
incorporated into any new legislation affecting
people living with a mental handicap and that such
legislation provide that it be interpreted in
accordance with these principles. In fact, |
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consider these principles to be so important that
they deserve to be read here, and | would read
them as follows:

1. All adults have the right to self-determination
as reflected in the Canadian Charter of Rights and
Freedoms. Rights, freedoms and dignity shall be
respected and protected under the laws of
Manitoba. Every citizen of the province has the
right to freedom of association, the right to life,
liberty and the security of the person, and the right
to equal protection and equal benefit, both before
and under the law.

2. All adults are presumed to have the capacity
to make all decisions affecting themselves unless
clearly demonstrated otherwise.

3. All adults have the right to fundamental justice
in all matters affecting their rights including access
to all information, the right to a mode of
communication appropriate to the adult, the right to
be heard, the right to appear with advocates and
counsel, the right to receive reasons for all
decisions made, and the right to an unbiased
decision-maker.

4. All adults should be enabled to make
decisions. Where an adult requires personal
support in making a decision, every reasonable
effort shall be made to provide such support. The
form of support can be the advice, advocacy,
support and affection of family and friends chosen
by the adult. All adults shall be given the
opportunity to express themselves in an individual
way and to the fullest extent possible.

5. Every effort should be made to determine the
adult's decisions and to enhance individual choice
with the support of family and friends chosen by the
adult.

6. Any intervention by the law in the
decision-making process of an adult shall be the
least restrictive and intrusive form of support,
assistance or protection and shall relate directly to
the needs of the adult at that time;

7. Where support is necessary in making
decisions, interdependent or supported decision
making through the advice, support and affection of
tamily and friends chosen by the adult shall be
recognized and validated.

8. In order to respect and preserve the legal
rights of adults, any legislative or legal response
that establishes a substitute decision-making
process shall be invoked only as a last resort and
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must be based on evidence that the current
practice is no longer empowering the adult. The
determination by a hearing panel of a person’s
need for a substitute decision-maker shall be
personalized, comprehensive and involve those
who are important to that adult’s life.

9. A high priority of government shall be to
provide adults in need with support and services
which allow for independence, realization of
capabilities and self-determination. Supports and
services provided by government shall be arranged
in a manner which minimizes legal interventions
and upholds an adult’s rights to self-determination
and participation.

10. All adults have the right to privacy in the
consideration of matters relating to their lives and
lifestyles, except and only to the extent that
disclosure to others is reasonably necessary for the
operation of the lawful procedures provided for in
the legislation.

Mr. Acting Chairperson, turning back to the
highlights of the report, highlight No. 3. The report,
consistent with the principles | have just read,
provides for intervention into the lives of people
living with a handicap only when required and only
to the extent required. That is why the report and
Bill 30 apply only to people living with a mental
disability who are described as being vulnerable,
that is, require supports to meet basic needs
regarding their health care, personal care or
property and financial affairs. |f someone lives with
a mental disability and does not require supports to
meet these basic needs, then the law should not
and need not apply.

Highlight 4. The report recognizes the existence
and importance of supported decision making.
Supported decision making is the process by which
people who require some assistance in making
decisions receive that assistance from those whom
they trust and respect. This is to be sharply
contrasted with the current law which proceeds on
the approach that if one has some difficulty in
making decisions, then all rights to make decisions
should be taken away.

* (2010)

We all practise supported decision making. We
all consult other people when we make decisions.
The bigger the decision, the more we tend to
consult. We will often consult our spouse, our
other family members, our friends, and if
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necessary, our professional advisers on many
questions based uponthe nature of the decision we
have to make and the circumstances.

People living with a mental handicap are no
differentin this respect. Because many of them are
not as good in making decisions as some of us are,
they may rely more often on others for advice and
support. This is a very natural process for all of us,
and the review committee calls it “supported
decision making.”

| like to tell the story, Mr. Acting Chairperson, of
when | go shopping for a car, and | will probably be
doing that again very shortly. When | go shopping
for a car, | take my brother with me, and | take him
with me because he knows a lot more about cars
than | do and he is also a lot better at dealing with
car salesmen than | am. | have this temptation of
walking onto the lot and buying the first thing that is
coloured red, and he manages to dissuade me from
that. But the fact that | rely upon my brother, | think,
is very typical of how people make decisions, how
we consult with others. | think it is very much the
same for people who may have a mental disability.

Supported decision making also encompasses
the issue of communication. Some people may
understand the question and issue and have
formulated a response but may have difficulty in
expressing or verbalizing that response. People
around such a person, like their friends and family,
are often in the position to determine what that
response is and to communicate it or verbalize it for
that person. The taking away of the right to make
decisions about oneself and giving that role to
another person is called substitute decision
making, where the decisions of one person are
substituted for the decisions of another.

Substitute decision making is what The Mental
Health Act currently provides for. The public
trustee or private committee is appointed to make
decisions on behalf of another who is deemed to be
incapable of making those decisions.

The review committee was sufficiently
concerned about the importance of supported
decision making, and the importance of avoiding
any possibility that supported decision making
would be overlooked in favour of the more drastic
substitute decision making, that it recommended a
number of things.

Firstly, in recommendation No. 9 of its report, the
review committee stated that supported decision
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making should be recognized in legislation and
continued as a natural process for adults to make
decisions, and that members of the support
network be allowed and encouraged to participate
in the development of the individual plans for
services and in the mediation and appeal
processes referred to in the report.

Secondly, in principle No. 8, the review
committee stated that substitute decision making
should be invoked only as a last resort and where
there is evidence that the current practice is no
longer empowering the adult.

Thirdly, Mr. Acting Chairperson, inits recommen-
dation 19, the review committee again referred to
substitute decision making as a last resort and set
out a number of procedural requirements so as to
ensure that it would, in fact, be a last resort. This
includes the requirement for it to be shown that
support networks and other less intrusive means
are not working and that reasonable efforts have
been made to try and make them work.

Highlight No. 5 of the report is its recognition for
the need for protection of people living with a
mental handicap and who are vulnerable to abuse
and neglect by others. The committee recom-
mends a method for dealing with these situations
and the mandatory obligation on service providers
and on government staff to report cases of abuse or
neglect which they may be aware of.

Six, the report accepts the use of substitute
decision making only as a last resort and in very
well-defined circymstances. The process by which
a substitute decision-maker can be appointed is
much more user friendly by moving the hearing and
appointment processes away from the courts and
into the hands of hearing panels and a vulnerable
persons’ commissioner.

Lastly, Mr. Acting Chairperson, the report calls
for the creation of the position of vulnerable
persons’ commissioner with the responsibility of not
only administering the process of appointing
substitute decision-makers, but also and
importantly, the duty of promoting the statement of
principles and ensuring that options for supported
decision making and other alternatives have been
fully explored.

Much reference is made in my presentation
tonight to what is in the review committee’s report.
ACL supports the recommendations of the review
committee because we have seen the process
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which has given rise to them. We have seen the
work and efforts of other jurisdictions. We have
heard the words of support of many Manitobans for
the direction which the committee took, and we
recognize the process, negotiation and
compromise which led to a report acceptable to all
of its members and patently feasible for the
provincial government to implement.

Let us now, Mr. Acting Chairperson, turn to Bill
30. ACL views Bill 30 with mixed emotions. We
are pleased by the introduction of this bill because
it represents a long overdue revamping of the
legislation. We as a province can no longer get by
with what is basically 80-year-old outdated British
legislation, and any other field to utilize legislation
of that vintage would be held up to public ridicule.

We recognize that the fact that this legislation
has made it this far, and | refer to Bill 30, represents
a commitment and a tremendous amount of effort
on the part of the Minister of Family Services (Mr.
Gilleshammer). We believe the minister deserves
public credit for this.

On the other hand, we are disappointed that Bill
30 represents a missed opportunity. It is a missed
opportunity because it only reflects part of the
thrust and intent of the review committee’s report.
There are a number of important issues which are
dealt with in the report but which are dealt with in an
incomplete manner or not at all in Bill 30.

| would like now Mr. Acting Chairperson, to
outline our major concerns with respect to Bill 30.
Our first concern is that the statements of principles
which the review committee considered to be so
important and central is missing. There are some
statements akin to some of the principles in the
recitals of Bill 30. There has been a government
policy statement issued referring to supported
decision making, but there is nothing in the body of
Bill 30 which is a statement of principles guiding the
interpretation and administration of the act as the
review committee recommended.

There are already precedents in Manitoba for the
use of a statement of principles in legislation. The
Child and Family Services Act begins with a
declaration of 11 principles and states that the act
is in furtherance of those principles. The
Environment Act begins with Section 1(1), prior to
the definitions section, which sets out the intent and
purpose of that act.
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The role of the statement of principles is central
to any legislation directed to people living with a
mental disability. The legislation contemplated by
the review committee is intrusive into the lives of
many Manitobans. It allows for that right of some
Manitobans to make their own decisions to be
taken away and to be given to another person.

It allows for the power of government officials to
remove some Manitobans out of their homes to be
placed elsewhere against their will. It allows the
placement or imprisonment of some Manitobans in
institutions. It is such a potentially scary abuse of
basic human rights that it must clearly set out the
strict parameters and guidelines within which these
powers can be exercised and the removal of rights
allowed.

That is why the review committee called for the
statement of principles. In fact, the review
committee went further and recommended, in
addition, 10 operating principles applicable to core
support services, as found in recommendation 12,
four principles or requirements for individual plans,
as found in recommendation 13, and seven
operating principles for the provisions respecting
protection from abuse or neglect, as found in
recommendation 16.

These various principles will serve in legislation
to protect vulnerable people. Let us never lose
sight of the fact that Bill 30 will apply to people
because they are vulnerable, because they are not
necessarily as skilled or as capable or as articulate
in recognizing and asserting their basic rights.

Legislation directed at these vulnerable people
must be drafted with the greatest of caution and
care so as to ensure that those who are less able to
care for themselves and their rights are not unduly,
unnecessarily or unfairly deprived of the right or
ability to live and to live as members of our
community.

The legislation contemplated by the review
committee and the statement of principles are
inseparable. Without the principles, the legislation
is not what the review committee intended, and we
are concerned about the dangers which may
develop as a result of the omission.

Our second major concern, Mr. Acting
Chairperson, is that in our view, the greatest
achievement was the recognition, understanding
and importance which it gave to the concept of
supported decision making.  As more recognition is
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given to supported decision making, corres-
pondingly, a lesser role is given to substitute
decision making.

* (2020)
(Mr. Chairperson in the Chair)

Supported decision making is a natural process.
It is consistent with the principles of self-
determination, presumption of capacity and
empowerment to make one’s own decisions. That
is why we are most pleased to be advised of the
amendments to Sections 5.1, 48 and 83 of Bill 30
which are to proposed by the minister so as to give
better recognition to the role of supported decision
making and its role as being more desirable than
substitute decision making.

Most regrettably, a person who reads Bill 30
without those proposed amendments would be
given the strong impression that it is about
substitute decision making. Of the 160 sections in
the bill as it presently reads, other than
consequential amendments, 130 deal with
substitute decision making. In fact, Bill 30 could
have been called the substitute decision making
act.

Our third major concern, Mr. Chairperson, has to
do with the application of The Mental Health Act.
As | indicated earlier, the review committee
recommended repeal of the application of The
Mental Health Act to persons living with a mental
disability. However, Bill 30 effectively preserves
the application of The Mental Health Act. Section 3
grandfathers its application to persons in the
psychiatric facility. Subsection 169(3) amends the
definition of a mental disorder under The Mental
Health Act to exclude a disorder due exclusively to
a mental disability. In other words, if there is any
element of mental illness, no matter how small,
then The Mental Health Act will apply.

Subsection 169(8) excludes court-appointed
committees under The Mental Health Act only
where there again is no element of mental illness.
If one views Bill 30 as a positive step for people
with a mental disability, then it is unfortunate that
Bill 30 has at the same time left the door open for
people to attempt to utilize the provisions of The
Mental Health Act which has less protection of
rights and is not really appropriate or applicable.
Therefore, Bill 30 establishes two separate
legislative schemes affecting the mentally
disabled—Bill 30 and The Mental Health Act.
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Unless good reason can be given otherwise, which
we have not seen, Bill 30 should be the one that
prevails.

Our fourth major concern, Mr. Chairperson, is
that one of the criticisms which the review
committee made of current legislation governing
the provision of support services to people with a
mental disability is that there is no right of appeal.

The review committee itself made three main
points about support services—firstly, that they
should be designed and implemented through an
individual plan; secondly, that there should be
provisions for mediation where disputes arise; and
thirdly, there should be a right of appeal.

We are pleased that Bill 30 reflects the first two
points, but it does not necessarily reflect an
effective right of appeal. Section 15 of Bill 30
provides for appeals, and | quote, unless resolution
of the dispute could involve an increased allocation
of funds for support services or a change to
regulations or policies.

Section 19 of the bill goes on to impose these
same restrictions on the appeal board in the
making of its decisions. In other words, what is
important here is that the bill deals with the issue
twice. It deals with it laterally, that the appeal board
cannot make decisions that have certain impacts,
i.e., that change policy or require an additional
allocation of funds, but it firstly says that you cannot
even file an appeal which could, and the word is
“could,” involve a change in policy or an increased
allocation of funds.

If one were to concede for a moment that the
appeal board should not have the ability to increase
allocation of funds or to change policies, the
problem is that Section 15 dealing with the right of
application goes further. It is the use of the word
“could,” and | say that once again. It allows a
member of the Department of Family Services to
prevent appeals even being made because of the
fact that there is a possibility that this might involve
a change in policy or a possibility that it might
involve an increased allocation of funds.

Mr. Chairperson, our fifth major concern is that
unlike other provisions of Bill 30, Part 3 of the bill
dealing with protection and emergency intervention
has no provision for appeal. This is a serious
omission because of the extent of the emergency
powers available under Part 3.
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Under Section 25 of the bill, if the executive
director, that is, the department, believes on
reasonable grounds that certain conditions exist,
then the executive director can enter a person’s
home, use reasonable force, remove the person,
require the police to help and maintain this
emergency action for up to five days. There is
nothing which appears to stop the executive
director from repeating this emergency action again
and again so as to extend it well beyond five days.

There is no right of appeal. A person who
wishes to challenge the actions of the executive
director must get around the privative provisions of
Section 161 of the bill and show, that the executive
director did not act in good faith. The executive
director may be wrong in determining that a
particular individual is a vulnerable person at
serious risk and in putting that person in an
institution in Portage la Prairie for a series of
five-day stays, but as long as the executive director
is acting in good faith there is a good chance that
there is nothing legally which can be done on
behalf of the person, according to Bill 30. This is
procedurally wrong, it is patently unfair, and |
submit that it clearly contravenes Section 10 of the
Chatrter of Rights and Freedoms.

The emergency provisions of Part 3 are
important but without some provision for appeal
and accountability they are outright dangerous.

There are in addition some 39 minor concerns
which we have about Bill 30 and which are
attached to the written presentation, and which |
may touch on the highlights thereof at the end of my
verbal presentation.

Mr. Chairperson, | turn now to ACL'’s position on
Bill 30. ACL recognizes that many of its concerns
are based on what the wording of Bill 30 is both
capable of supporting and not capable of
supporting. Because of this, ACL believes that
instead of opposing this bill, Manitobans with a
mental disability would be better served by its
passage. This is not perfect legislation, and there
are many issues that require review—monitoring,
education and evaluating of the results of
implementation.

We feel it is extremely important for the bill to
provide for a formal review of its operation with a
mechanism for such further amendments at that
time as may be found to be necessary. A Manitoba
precedent for such a provision may already be
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found in Section 56 of The Freedom of Information
Act. A similar arrangement, in terms of a legislative
review, was agreed to by the government of
Ontario in connection with its legislative package
respecting people with a mental disability, which
included its advocacy act which was passed a year
or so ago.

Without such a review provision, we must live
with the prospect that our concerns about Bill 30
may come true, and we might have to wait another
80 years for change. A provision for formal review
would at least give Manitobans with a mental
disability and their families and friends some
comfort.

We feel a sense of lost opportunity. There was,
and still is, the opportunity for the government to
achieve great things. The review committee’s
recommendations represent what is desirable and
what is doable. The government, if it implements
the necessary changes so as to comply with the
review committee’s work, will have a piece of
legislation which will be at the leading edge in
Canada. Such legislation would attract the
attention of other groups who will want to seriously
consider that the legislation apply to their
constituencies as well.

* (2030)

Should our major concerns prove over time to be
unsubstantiated, Bill 30 is a major leap forward
towards respecting rights, ensuring dignity and
providing supports where required to people who
are vulnerable and who live with a mental disability
in Manitoba. Thank you, Mr. Chairperson.

Oh, Mr. Chairperson, before | conclude, | guess |
should turn to the end of the written presentation,
just very quickly. | would draw attention—this is
the last five pages of the written presentation
following the second blue page. We have
identified here a number of questions and concerns
which have not been placed in the main body of the
presentation. | think these are important matters
which merit the attention of the committee.

The first one deals with the fact that if someone
acquires a mental disability after age 18, under the
review committee definition they were included as a
vulnerable person. Under the definition in Bill 30,
they are excluded.

Section 5 deals with a transitional feature with
respect to people who are about to turn 18. What it
does allow is for an order to be made on the basis
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of a situation that is possibly up to 12 months old,
before that person does turn 18.

Iltem 3 echoes a concern raised by Mr. Martin
before me. There is no mention of a provision for
advocates in the bill. In the written presentation,
Mr. Chairperson, | quote recommendation 10 of the
review committee’s report which calls for the
recognition of advocacy in legislation, and then |
refer to recommendation 11 which goes on to call
on the department to have the capacity either to
arrange for or to contract for advocacy services.
We have a problem that if the bill does not
recognize advocates, why should the department?

ltem 4 dealing with Section 10(1) deals with a
little procedural problem with respect to individual
plans.

Item 5 deals with the fact that there is no
provision for any ongoing review or variation of
individual plans, even though in recommendation
13 the review committee said that they should be
assessed at least annually.

Item 6 deals with the role of members of support
networks and advocates in the procedural
processes under the act and the fact that they are
not really referred to or provided for.

ltem 7 deals with giving a written copy of an
individual plan to the person in respect of whom
that plan has been prepared, so that person can
have a copy of it.

Item 8 deals with a procedural problem with
respect to the mediation provision. The mediation
provision does not seem to cover the refusal or
failure of an executive director to come up with an
individual plan.

Item 9 deals again with the issue of who can start
the process, and | refer to recommendation 14 of
the review committee'’s report.

Item 10 deals with the matter of appeal, and if |
remember correctly, Mr. Chairperson, | believe that
item 10 may be addressed by an amendment
which | understand may be proposed by the
minister and which | did not refer to in my remarks
earlier, if | may stand corrected on that one.

Item 11 has to do with the ability of the executive
director to limit documents which have to be put
forward in respect to an appeal of the decision of
the executive director.

Item 12 is an important one dealing with the
mandatory obligation to report abuse or neglect.
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The review committee had recommended that the
obligation of mandatory reporting be on both
service providers and on government staff,
because it will often be government staff who will
be in the position to determine the state of affairs
that would lead one to conclude that there was
abuse or neglect. Bill 30 only refers to service
providers. In discussing this point with
departmental staff, they take the position that
service providers includes government staff, and
with respect, | am not sure | agree with that
interpretation.

Item 13. It is possible for the executive director,
when he or she proceeds under Section 21, |
believe, with respect to abuse or neglect, to come
to a decision without ever having looked at, met or
interviewed the vulnerable person.

Section 24. There is an issue, Mr. Chairperson,
of what happens if the department uncovers
criminal abuse or neglect. The review committee
recommended that the, quote, appropriate action,
be taken, by which | understand the police should
be told. If the Criminal Code has been violated,
then the police should be told about it, but Section
24 would appear to make the matter discretionary
on the part of the department.

Item 15, removal from a situation—this has to do
with abuse or neglect. The sections, 25(1) and (2),
twice refer to removal from an abusive or a neglect
situation, which would lead one to a strong
conclusion that this is the primary response. That
is what the Legislature is saying. Where there is
abuse and neglect, remove. It seems to me thatif |
am a vulnerable person living in my home, and a
care worker who is hired to come in and take care
of me is abusing me, remove the care worker. Do
not remove me from my home, yet there is that
implication in the wording of those sections.

Iltem 16 has to do with the issue of to whom does
the vulnerable persons’ commissioner report.
Recommendation 25 of the review committee was
that the commissioner should preferably be
appointed to and responsible to the Legislature and
in the alternative, appointed by the Lieutenant-
Governor-in-Council, reporting to the Minister of
Justice with an annual report to the Legislature.
There is nothing on this, | believe, in the bill.

Iltem 17. We make the point, and it is not dealt
with either expressly or otherwise in the bill, that it
is important to us that the executive director and the
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vulnerable persons’ commissioner not be the same
person, whether that happens through appointment
or through delegation of authority.

Iltem 18. We point out that the role and authority
of the commissioner under Section 29 is quite
different from that which was contemplated by the
review committee. The bill's version of the
commissioner is an administrator of hearing panel
processes who has the additional power to support
substitute decision makers upon receipt of the
panel's recommendations.

The review committee’s version of a
commissioner goes well beyond that and calls for
an official who not only does the administrative
functions, but also who will ensure that the process
works fairly for all persons concerned. That is why
| refer to recommendation 26, Mr. Chairperson,
which lists 16 duties of the commissioner including
the promotion and furthering of the statement of
principles.

| refer in item 19 to a problem where it appears
that the commissioner arrives at an opinion in
respect to matters subjectively, not objectively.

Item 20 deals with the issue of evidence which is
excluded by law as being irrelevant, inadmissible or
unreliable yet appears to be acceptable for a
hearing panel.

Item 21 deals with the problem of whether or not
a vulnerable person who is present at a hearing
panel where evidence will be heard and decisions
made on whether or not a substitute
decision-maker should be appointed, whether that
vulnerable person is entitled, as of a right, to be
able to understand the process. | had, | think, in my
comments previously referred to a section of the
Charter of Rights and Freedoms where that is
assured by the Charter but is not necessarily
assured by the bill.

* (2040)

| will skip over items 22, 23, 24. These are all
procedural matters, Mr. Chairperson, which |
believe are items that should be addressed when
the bill is examined.

Again, in item 26, the process under the bill
which follows basically the process identified by the
review committee is that an application is made to
the commissioner for the appointment of a
substitute decision-maker. It is"the job of the
commissioner at that point to do a preliminary
investigation.
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The commissioner has the power of dismissing
vexatious applications, sort of a screening process,
and the commissioner also has an obligation to
make certain inquiries and then make certain
decisions, dismiss the application outright, dismiss
the application but talk to the executive director,
proceed with the application toward a hearing
panel, and so on. Waell, it would be nice if the
person who is the subject of that application would
know that he or she is being investigated and that
steps may be taken toward the establishment of a
hearing panel.

Iltem 27 on page “d” deals with matters which
should be the subject of the preliminary
investigation, none of which, | believe, are reflected
in the bill. If the commissioner is going to make a
preliminary determination as to whether or not this
is an application that should go forward, perhaps it
would be a good idea to make the commissioner
address the issue of who is the support network,
who is the family, who are the advocates for this
person, and these other items which | have listed in
No. 27.

As | am running down the page, Mr. Chairperson,
there are sortof interesting points of procedure and
processin law which | believe should be addressed
and which | will not take up the committee’s time
going through in detail. Turning to the last page, |
believe that those are all procedural items. So
those conclude my comments with respect to the
bill.

Again, in summary, ACL Manitoba believes the
bill should be passed because it does represent an
improvement of the law, but ACL Manitoba believes
that changes are important and are needed for this
bill to make it a better piece of legislation, and |
have outlined in those major concerns | have listed
the amendments that we think are vital. | have just
gone through a number of the minor concerns, as
well.

Thank you.

Mr. Chairperson: Thank you for your presenta-
tion, Mr. Gunson. Questions?

Mr. Martindale: Thank you very much, Mr.
Gunson, for a lengthy and comprehensive brief on
behalf of ACL. ‘

| take it you feel very strongly, or your
organization feels very strongly, about the review
committee recommendations. Perhaps you could
tell me why that'is so. Is it because they:were
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unanimous and because there was a lot of public
consultation? What is the reason that you put so
much emphasis on the review committee
recommendations?

Mr. Gunson: Mr. Chairperson, | could have come
here tonight and given you my wish list on behalf of
ACL of what we would really like in the ideal world,
but | am realistic enough to know that firstly, the
government would say, no, period. | am realistic
enough to know that for major changes in the law,
the government looks to see where there is public
support or a mandate for those changes.

ACL is preparedto live with the review committee
report, has lived with it and still supports it. That is
because we believe that what the review
committee report calls for is good. We believe that
it is a process that works or will work, and we
believe, quite frankly, that it is something this
government could live with.

Mr. Martindale: Do you believe this bill would be
improved if the statement of principles were a part
of the bill, and if so, could you explain why and what
the significance is?

Now | understand that it makes a difference in
court, but | think you are a lawyer, and you could
probably explain to me why that is important.

Mr.Gunson: Mr. Chairperson, | had spoken in the
middle of my presentation to the fact that what the
review committee report calls for, even though | do
support it, is potentially dangerous and potentially
abusive and potentially allows for the taking away
of people’s rights.

| had said that the system that the review
committee calls for and the statement of principles
are inseparable. Because the statement of
principles tells us as members of the public, tells us
as vulnerable persons, tells us as people who work
with vulnerable persons, tells us as service
providers, tells us as government employees and
tells us as the courts that though this bill does allow
for large, wide draconian powers, they have to be
exercised with great care, with great discretion and
only in very limited circumstances. That is why it is
so important for us that that statement of principles
be there as much as possible in the legislation, so
that it is clear that the powers that are there can be
only exercised in certain ways at certain times.

Mr. Martindale: Could you explain to me what
difference that makes when you go to court,
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whether those principles are in the Preamble or the
bill?

Mr. Gunson: Waell, | guess my first concern, Mr.
Chairperson, is that what is in the Preamble is only
a part of the principles, and | would like to see all of
the principles there. Secondly, | am concerned,
though | am not a legislative draftsperson, that
notwithstanding section whatever of The
Interpretation Act, because certain principles
appear in somewhat tentative language in the
Preamble of an act that they just do not have the
impact on the practice under the act in the
interpretation of the act that they would have if they
were in the body of the act. That is why, for
example, in my presentation | referred to The
Environment Act and to The Child and Family
Services Act, both of which have the principles in
the act.

Mr. Martindale: | believe it was one of your minor
recommendations that the vulnerable person’s
commissioner report to the Legislature. Can you
tell us what other advantages you see to that
besides the one in your brief?

Mr. Gunson: Mr. Chairperson, | guess the role
that we envision for the commissioner is a role that
approaches almost that of an advocate, that this is
a person who not only sees to the function of the
system but sees to the function of the system in a
fair and equitable manner and that in the
recommendations in the review committee’s report,
there is a long list, as | indicated earlier, of all those
duties that we saw the commissioner should be
fulfilling. | am wondering if maybe | could just
locate them quickly.

Recommendation No. 26 of the review
committee report, and | will just read the beginning
portion of it. That the major duties of the
commissioner’s office be as follows: to promote
and further the statement of principles and
operating principles of the legislation; to establish
guidelines for the operation of the hearing
panel—and moving along—to ensure an advocate
is involved if the adult wishes; to ensure that
appropriate and thorough attempts to ascertain the
adult’s wishes have been made; to investigate
complaints, and so on.

So those are just some of the items, Mr.
Chairperson, but, again, it is the role of the
administrator. This is not just an administrator.
What the review committee report contemplates is
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not just an administrator. Itis an administrator with
a responsibility to ensure fairness and equity and
that the system does function in accordance with
the statement of principles.

* (2050)

So having that image, Mr. Chairperson, of what
the role is of this commissioner, then the committee
asks itself the question, well, who should the
commissioner report to? If the commissioner
reports to the Minister of Family Services, with
respect to the minister and regardless of the
incumbent of that office, it often will be to a certain
extent the minister's department that is involved
with the individual, and it is perhaps in some cases
involved whether or not there is a support network
in place or an advocate in place within the
contemplation ofthe review committee.

It is felt that the commissioner, because of the
extent of those duties and responsibilities, must
have an accountability to someone other than the
minister involved in this field. That is why the
primary recommendation was, appointed by and
reporting to the Legislature, which | believe is the
requirement for the Ombudsman, and the sort of
compromise that was suggested in the
recommendation was that, if not that, then
appointment by the Lieutenant-Governor-in-
Council with a report to the Minister of Justice.

To my understanding, Mr. Chairperson, no
negative reflection was intended for this or any
future Minister of Family Services. It was just felt
that in order for there to be fairness, not only
fairness to be done butseento be done, that there
should be that sense of independence in terms of
to whom the commissioner reports.

Ms. Avis Gray (Crescentwood): | do not have
any questions. It is a very thorough brief and |
would like to thank ACL for their excellent
presentation and all the work that has been put into
this. Thank you.

Mr. Gllleshammer: | too would like to thank Mr.
Gunson for the contribution he has made to this
process and to the committee here this evening. |
thank him for acknowledging that this is a major
step forward in the replacement of legislation which
dates back to the beginning of the century.

| am pleased that while the presenter recognizes
that there are divergent opinions on parts of the
legislation, that the organization he represents is in
support of the bill. Thank you.
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Mr. Chairperson: Thank you very much for your
presentation, Mr. Gunson.

Mr.Gunson: Thank you, Mr. Chairperson.

Mr. Chairperson: | will now call upon Theresa
Ducharme, please. Just before you start, | noticed
you are also presenting or wanting to make
representation on Bill 31. Did you want to do both
presentations at this time? You can if you like.

Ms. Theresa Ducharme (People In Equal
Participation Inc. (PEP)): | would appreciate it
because they are complementary to one another.

Mr. Chalrperson: Is it the will of the committee to
proceed that way? [agreed]

Ms. Ducharme, you may begin.

Ms. Ducharme: Mr. Chairperson, committee
members, ladies and gentlemen and all those
present. Can you hear me? | do notwant anyone
to fall asleep, please.

People in Equal Participation Incorporated wish
to present our comments and concerns to the
committee regarding the report of the review
committee examining legislation affecting adult
Manitobans living with a mental disability and
vulnerable persons dated November 29, 1991.
Here we are July 13, 1993. Please document that
in your records.

These are our concerns referring to page 10.
Recommendation 4 emphatically states that this
report be easily understandable to those to whom it
is intended. They were not completely successful,
Sir and ladies, because | do not understand it, and
| am not here as a person who is not vulnerable,
because | am vulnerable. | am also physically
handicapped and | am mentally challenged.

| believe that every person in this room is in the
same category as all of us discussing The Mental
Health Act, are we not? Yes, we are. Are we all
sleeping, because | cannot hear any person saying
yes, no, maybe so. Can | have a comment back,
please, because | would like to know if | am
speaking to myself, and | like the smile ofthe Chair.

Please encourage me so | do not get disrupted
with all the conversation previous to this because
The Mental Health Act from 1913, to me, has not
advanced any further than the day it was created
on paper, the same paper that | am reading from
today by the review committee, the professionals
who were there, without consultation and without
the input of those who it is, or will be, affected by it.
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Principle No. 2 is unclear because the, quote,
clearly demonstrated otherwise, is not specific
enough as to who and what groups—family,
community, professionals. This is not
demonstrated. | do not understand it, sir and
ladies.

Principle No. 3, mode of communication needs to
be rephrased into a more understandable term;
define as to the level of language presented such
as simple English, grade level understanding, type
of media used. | am not sure what you are
speaking on, gentlemen and ladies. Whomever
put this conglomeration together, | compliment
them for spending their time and tax dollars. So it
might be—to redefine it so we can understand it,
because the first statement says it must be
understandable.

Page 12, principle No. 4. No “should,” use
“must.” Drop the whole conglomeration. It says,
we shall, we should, we can, you may. Now, why
are they frightened to use the word “must?” We
must have this; we must have that. You know, |
shall meet you today, | shall see you tomorrow, or |
can come here or | can do this. | counted how
many times throughout the whole review committee
submission that the word “must” is only mentioned
once where | could hardly barely find it. | said, well,
is this not wonderful.

It says on Principle No. 4, use “must,” do not
leave loopholes. “Adults,” the term needs to be
defined as to whether it is chronological or mental
age is intended. Throughout the whole
submission, it mentions adults. We are not sure if
you are talking about children, the elderly, the
seniors, chronological or what are we talking about,
gentlemen and ladies.

Principle No. 5. “Must” instead of “adults,” and
the definition needs completion. We want to know
exactly what type of adult you are speaking on,
okay.

No. 6 is the same way. “Must” must be used
instead of “shall.”

Principle No. 7. “Must” instead of “shall.” By
what method will this principle be implemented? |
am giving you some homework to do, because | did
not-write everything down because it is very difficult
for me to do. So you must read Principle No. 7 and
redefine it, please. . .
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Principle No. 8. “Must” instead of “shall.” “Must”
used here took guts, the only place in the whole
presentation.

Principle No. 9. “Must” instead of “shall.”
Economically and realistically, how will these
supports and services be provided and to what
level? | am not understanding. You know, every
place it says, we must, everyone has the right. |
have the right to be here as long as | wish from
midnight to two o'clock in the morning. | have the
right, but do | have the ability, gentlemen and
ladies? Do | have the support staff to assist me? |
have the right to be any place and everywhere, but
financially do | have that right?

Now, with the recession and everything else, we
are not sure if we can even leave our home or
whether | am able to go back to a home or whether
the mentally handicapped will leave an institution or
return to an institution or even have an institution.

Could you please explain it more emphatically
and give them back their submission so they can
do their homework properly or go back to school,
start from Grade 1 and put it in the context that we
can understand, please? Okay? | am not here to
waste my energy or my time or my physical ability
to the best of my vulnerable self. Please? Okay?

| am encouraging everyone of you to accept me
because you must include me in The Mental Health
Act, because | am mentally challenged and | am
also vulnerably challenged and | am physically
challenged, so | would like to know if | am included
in that new health care act or The Mental Health
Act? Because | am not sure what kind of act we
are putting together, ladies and gentlemen. Okay?

It was nice of the presenters before me who are
here standing up, able-bodied, paid to do so, and |
am here as a volunteer, so my job is secure. That
is right, that | will always be here, until death do us
not, until you possibly see that you must remove
me from my position, but there is no position, Sir,
because | am here as a volunteer, supporting
People for Equal Participation and those who have
mental disabilities, those who are financially
strapped, and support services are not there. So |
thank you for moving me up because my energy
and also my patience is running low.

Principle No. 10. Who will determine to what
extent exposure to others is necessary? Are we
going to call everybody in the family and say, hey,
how much of this information is private. Are we
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going to determine, or are we going to have
everybody behind a desk talking about it and
saying, hey, this is private, this is not private, this is
for the principle of review, oh, let us go back and
make another bill.

Sir, could you please assist my paper and turniit
over, love, because | know you are a good man.
Thank you. Now, that is how you get volunteers,
and that is how you turn the recession and place it
back in your lap. So | know you will be making a
donation or contribution with every smile and
energy that you possibly can, because | am here to
acquire volunteers and | know you would love to
spend some time with me voluntarily.

* (2100)

Now, Sharon Carstairs stated on June 29, 1993,
in Question Period: It is therefore with some
consternation that | do not find that statement of
principles in the act itself. | understand that that
was to be the framework by which all decisions and
all authorities would be decided within Bill 30. Why
the statement of principles is not framed within the
legislation in this particular matter, | do not know.

| would like to answer Sharon Carstairs’
question. It is because these principles are
unclear, difficult to understand and are not stated
strongly enough. Must needs to replace shall,
should, may, can, could, would. | am in—I do not
understand, please. All the professionals who put
it together must come back and consult with those
who will be affected by it and put it in my language,
darling, because that is why | am here. | hope you
do not mind me calling you something sweet like
that, because it is very unlikely that | will call you
anything else, to put up with, the patience that you
have to now, right?

Recommendation No. 6. Now this one—I hope
we are all awake—vulnerable person is not the
best term. According to Bill 30, Mr. Orchard—I will
wait until Mr. Orchard can attend to my needs
because | would like his attention. Are we all
listening? Like good boys and girls in school?
Okay.

Vulnerable persons is not the best term,
according to Bill 30. Amendment set by the
Honourable Mr. Gilleshammer, vulnerable person
means an adult living with a mental disability who
would need assistance to meet his or her basic
needs with regard to personal care or management
of his or her property.
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That is on page 6, so | am helping you do your
homework.

According to Webster's New World Dictionary,
vulnerable is defined as that can be wounded or
injured, open to or easily hurt by criticism or attack,
subject to increased penalties and bonuses.

Now, | would like to ask if any politician has never
had a vulnerable moment. Are we not easily
criticized, injured or hurt by comments or
statements? We do not have to have a door fall on
our head. We do not have to have people throw us
around or mentally derange us or physically divert
us, right?

Now, are we not all vulnerable? Well, are we all
going to be included in the new vulnerable
amendments act, please? Because | do not wish
to discriminate against any person who has placed
this new amendment act together that wishes to
make one challenge, and most of all, strong
recommendation to rephrase the word “vulnerable”
to the mentally- and physically-challenged person
so we can be combined together. Because the
predecessor before me that spoke mentioned that.

As long as you are mentally retarded, you may
only be walking, you are not physically in a
wheelchair, you are not an elderly person, but, Sir,
| am mentally challenged constantly by the lack of
support services. |do not know if tomorrow | will be
able to have a bedpan. | am not sure if | will wake
up tomorrow or have somebody scratch my nose or
physically assist me. So every day is a challenge
to me, and | am not mentally handicapped yet, but |
have been on a psychiatric ward with a nervous
breakdown when | had an aneurysm.

| have had, and | still am in the context of
having—and | do have a brother who is unable to
go school for 45 years. | have lived with him all my
life, and | do not understand how persons walking
do not say that they do not have context or contact
with people who are not somewhat—the terms
used be “turned crazy” or “dumb,” or “stupid,” or
“illiterate,” not retarded. Not this not that, but we
still use the word, well, you must be crazy. You did
not hear me; you did not understand me. That is
the opposition or that is possibly the party in office.

But they are all here tonight, do you understand?
So we are very, very angry, especially PEP. We
have beautiful members who are contributors to
society. We have the greatest hearts in the world.
Their heads are there. Some are in wheelchairs;
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some are confined to institutions. Our PEP
members deserve a right and also encouragement.
But, economically speaking, we are not sure what
the health care bill holds or whether we are going to
have everything removed from us.

Because right now | am mentally challenged. My
husband is very ill. He is very, very sick. He is
unable to care for me. Since February 20 | was to
receive 24-hour care from Home Care, but they
have not arranged it. So | have had my dog, my
little puppy dog, sitting there, and he is still waiting
there to press 911 or push the medical alert button.
That is how far advanced Home Care has come,
because we do not have 24-hour care. | am only
able to stay at home as long as my husband, who
was physically and emotionally unable to care for
me, but he had five bypasses, and the doctor
said—and he will not give up his wife because he
loves her dearly.

And he says, honey, you go there and you tell
every politician | used to be a bus driver,and now |
cannot help it. The politicians are saying, oh, how
dare you? Do what you can, because we both fall
into the category of The Mental Health Act as well
as the other act, the health insurance act, because
every one of you who do not understand, we are
not asking for handouts, we are not asking for
change, but you put all this garbage on paper and
think you are doing a good job. You are not,
because you people who are in office, you are
there until the people re-elect another party
member. | am not condeming the work you are
doing, because every person right now is petrified
whether you are mentally or not, because we are all
challenged right now by the recession and by the
economic restraints.

We are not sure. The doctor last week was
changing my trachea tube, and said, Theresa, do it
yourself, because | do not want this job no more.
But my arms do not work, my legs do not work.
The only thing thatdoes work is my mouth, and that
is the weapon | am going to use to push everybody
aside that —do | ask you people, they are the ones
that will be speaking further.

We have a right to live in the community, but
most of all, we have a right, but do we have the
ability? Do we have the support services? Do we
have the staff? Are any one of you willing to come
out and wipe my ass free of charge and do anything
without asking for payment in return? You cannot
find a person out there that wants to volunteer their
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services exceptto come here and make the speech
to say, hey, the Assembly, everybody wants to
have their committee and their organization stay
alive. They want to stay because the government
has been free, giving out grants. What is
happening to us, ladies and gentlemen?

We had 10 years for the Decade ofthe Disabled.
The Mental Health Act has been sitting on the desk
for two years being reviewed, reviewed for what?
Use it for ass-wipe, because it is not any further
than 1913. Do you know that, that we are going
right back to where we were in the first place. Mr.
Orchard, | hope | am your roommate one day so
that| can lay down next to you, and we can discuss
the politics of how you are going to help me—

Floor Comment: Clean up your language first.

Ms. Ducharme: Well, | am sorry, darling, but
excuse me, please. Retract that from the Hansard,
please. | do not want it mentioned, because | am a
lady.

But | am telling you that it has been very hard. |
have been sitting here in this building since 2:30
this afternoon waiting to speak tonight to save on
transportation. It has been very painful for me. |
have to go back to my hubby and say to him, | am
your wife, | am able-bodied, the best | can. |cannot
breathe, | cannot walk, | cannot do nothing for you,
hon, but | have a right to be here as long as | am
physically able and emotionally strong. | know you
people have a difficult time. | am offering my
services, my experience, my volunteer self to help
create any changes, but if this Mental Health Act
gets passed, using the word “vulnerable,” every
one of you will have to find room for me in that act,
because we are all vulnerable, and the whole act
states as mentioned, | do not understand it and
neither do our PEP members.

*(2110)

The first phrase itself says, it must be easily
comprehensible for those who are affected, and the
most embarrassing statement of all, it does not
have any statistics except for the gentlemen that
said, oh, well, we have this, members, we have
that, members, but do they know how many
mentally challenged people are out there that this
act will or has affected? Does anybody have those
statistics? It does not mention any statistics. It
does not mention anything, and it is painful to me to
say that people have done their homework, but
they have not canvassed the whole province, but
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when we were having an election, we all know
where each person is, that we all know where their
address is and how old they are and why they are
there and please give me your vote so | can be
here.

It is very painful to me that | have to come here
and struggle so hard. | asked other members to
come and they said, Theresa, they will not listen to
you anyway. Why do you waste your time? | said,
that is my offer and for all the care that | have
received in the past from Home Care, any kind of
care, that | am thankful to be alive. | cannot receive
the services and return them right now. | have
asked over and over again tg have a private
session with Mr. Orchard, but he cannot meet with
me until the House is adjourned. Well, | do not
understand, because we do not have 10, 15
minutes. He can meet with the media. He can
meet with this, but why can he not meet with a
constituent or a member of society that requests
that? So if | have to—it is painful to me because
there are many questions that | would like to ask
that pertain to why it says right here, the mentally
handicapped have the right to have independent
individual plans. But why? It does not mention a
name.

| have a prime caregiver. | cannot stay in the
community unless | have a prime caregiver, but the
mentally handicapped are supposed to have a
case worker. | do not understand the difference
from being mentally challenged or physically
challenged andwhythe government holds all of us.
Why do the mentally challenged even want to be
reporting to Family Services? Why do they not just
keep them in a closet because they do not really
care? Why do they have to go backwards instead
of forwards? We have got a police system. We
have got the criminal system. We have got every
other system. Why do we need a commissioner?
We have an Ombudsman. We have got the
government in place. There are so many easy
loopholes, and it took four years to put this
conglomeration together. | do not understand it,
people, and | am not an illiterate person. | am
mentally challenged. | am vulnerable because |
hurt very easy from criticism of others, and | really
am physically challenged myself.

| ask that Bill 31 be rerecognized because at the
same time that you support the fact that
Morgentaler recsives the same recognition that the
housekeeping right now also is receiving. Because
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right now homemakers have been removed. What
is the difference if you pay medicare, for people like
yourselves to pay for our homemakers and receive
medicare in return, because what is the difference
if you remove or clean somebody’s womb out and
you pay Morgentaler to do that yet? You let him get
free insurance to do this and pay for his abortions.
It does not make sense, ladies and gentlemen.

Couldyou please reverse so that we canrespect
the government? We know you are under
pressure. We know the challenges that you have
to cope with, and we know everything that you are
faced with, but you want to be on the right track,
you want to most of all be—and the fact that you
want to stay in office. You want to get re-elected.
You want to do your best, and you are doing the
best with what we have right now, but you can do
much better. How you do better is by humbling
yourself.

| am taking names down tonight, and | would like
to know how many of you have volunteered four
hours of your precious time to help a
mentally-challenged or physically-challenged
person? That is my challenge to you. So | will be
taking names so that you can come, and | have the
names of people who are waiting. It could be
housekeeping. It could be anything that we ask
because we cannot manage without the fellow
helping hands of those who really care. That is
why you gave me this opportunity to be here today,
and | thank God | had the strength to be here for the
vulnerable and, most of all, the mentally challenged
person that | am and all the anger that is going on
out there with people saying, why are you doing
this? They are asking me to phone the unions to
see why the unions are charging $28, whether you
work eight hours or whether you work 88 hours.
Why are the unions causing this? Why is the
government causing this?

| am only a human being, gentlemen and ladies.
| am not the Lord himself, but | ask that each and
every one of you make the right decision upon this
act, act 30, and act 31, because they are one and
the same. | trust you will make the right judgment.

I thank you for the this opportunity. and God bless
each and everyone of you. Please stand up so |
can see how tall you all are because | fesl like
standing up after sitting here for 18—see? So
there you go. |thank you.
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Mr. Chairperson: And we thank you, Ms.
Ducharme, for your presentation. Are there any
questions of Ms. Ducharme? Thank you very
much, Ms. Ducharme, for your presentation.

Ms. Ducharme: Why are there no questions?
Mr. Chalrperson: | am just the Chairperson.

Ms. Ducharme: Well, you are supposed to give
me your names for volunteer services. Nobody
wants to volunteer? Nobodywants to help? Well, |
do not know, we are going to have a hell of an
election upcoming soon.

Mr. Chalrperson: Thank you very much.

Ms. Ducharme: Waell, | will ask one while | am
here. That is just like the government shoving
something in your mouth when you do not want it
there, but anyway, | love each and everyone of you
and | thank you again. | hope | did not put you to
sleep.

Mr. Chalrperson: No, not you, Theresa. Thank
you very much.

Ms. Ducharme: | will be seeking office in the next
provincial election, so watch out for me, love.

Mr. Chalrperson: Again, thank you very much for
your presentation.

I will now call on Mr. Rod Lauder. Did you have
a written presentation, Mr. Lauder?

Mr. Rod Lauder (Private Citizen): No.

Mr. Chairperson: No. Okay, then, you may
begin.

Mr.Lauder: Waell, itis a pretty tough situation to be
in to be following Allistar Gunson and Theresa
Ducharme. | think we have kind of both ends of the
spectrum.

| want to start by saying that | think prior to
addressing comments | would like to make about
the act, | wantto make just a couple of comments in
terms of the dissemination of this act. You know,
as far as | can make out from the list of presenters
tonight, Theresa, indeed, may be the only person
who in the parlance of people with disabilities
would represent consumer interests, and that
certainly nobody who would be deemed a recipient
of services by the Department of Family Services
now is going to be making a presentation. | think
there is something to be drawn from that and the
way this act has been put forward and the job that
the department has done in letting people know
about it.
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| am also concerned because of the cost of
someone just to obtain a copy of this act. | went
over this afternoon and had to pay $12.45 plus
GST for the act. Most people with mental
handicaps in this province are on welfare or are
very poor, and most people with mental handicaps
in this province, if they wanted to go after a copy of
this act, would have to go to their income security
counsellor and ask for this to be part of their special
needs allowance for the year. | do not think thatis
right.

I do not think that is right when | phone the
government department that is responsible for this,
and they tell me that all the supervisors within
Family Services have received copies of this act
and that the supervisors, in turn, are free to make
copies of this at government expense for any of the
workers in their department. So it seems to me that
it is a little unfair that a person with a mental
handicap could not get a copy of this for free and
would have to go out and use their special needs
money for it perhaps, whereas civil servants who
are making $40,000, $50,000 and $60,000 a year
can get copies of this for free.

| am concerned that at the point this act gets
passed, and the assumption is that some form of
this act will be passed, that at this point it would
appear, in conversation that | had with at least one
civil servant, that the primary effort will be indeed
an abridged version of this. The assumption will be
that people cannot understand the act as it is
written or that people, again, would not be given
copies of the act as it is written. | think that that
seems to represent a peculiar situation.

Then finally, the curious note that Theresa
started on was of course referring to the
committee’s final recommendations in November of
‘91, | think it was, and the oddity for me was hearing
her talk about that, because when | phoned the
government officer responsible for answering
questions about this act and said could | get a copy
of that, | was told no. | had been contemplating
today putting in a freedom of information request
and was assuming that | would be given an answer
no back to that freedom of information request on
the grounds thatthose recommendations would be
considered a part of policy under consideration.
There seems to be some confusion at least about
that. | can certainly tell you the name of the person
who told me that | could not get a copy of them.
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Having said that, | will do kind of the reverse of
what Allistar said and start with kind of some short
points. |could only come up with 11, instead of 39,
and | kind of refer to these in the parlance of Bill
Guest and the old Reach for the Top days of the
short snappers.

On page 6, in the act there is a definition of
volunteers as being service providers. It seems to
me that volunteers ought not to be seen as service
providers. It also seems to me that volunteers may
include advocates or friends to people and that
friends and advocates ought not to be seen as
service providers.

On page 10, Section 12, it is a section that
relates to a mediation process, but it does not spell
out any way that there might be a way to ensure
that there would be impartiality about this. How do
we know that the person who gets appointed will be
impartial?

On page 17, Section 29, it says in three parts of
Section 29, (b), (c) and (d}—and, unfortunately, this
table is so small it is kind of hard to balance
everything out here. But on each of those parts it
says that the commissioner need only provide
information upon request to people. It seems to me
that this should be required, that people ought to
get that information. When | was down in
Massachusetts recently, you could not walk into a
nursing home, you could not walk into an institution
without seeing plastered in elevators and in
prominent places, these are your rights. This is
what you can do if you want to, for example, access
a substitute decision-maker.

The way the act reads now it is something that
will only happen if somebody has the foresight and
knowledge to ask for it. The obvious thing there
might be to say that it ought not to be upon request,
but there ought to be some sort of provision to build
it in, that people will be informed about this in the
places that they work and in the places that they
live.

On page 18 and in Section 32(4), | would call the
Henderson Directory for con artists clause. It is a
clause that allows people to pay a fee and receive
a copy of the registry. Part of thatregistry is a list of
vulnerable people. If | am acon artist, | think that is
a great way to go about getting a list of all the
vulnerable people in this province. Thatis the way
| read that act because it says that the registry will
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have all the things thatare in a few of the sections
ahead of it.

Page 19, Section 33, | would suggest that it
makes sense that a hearing panel ought not to be
people who can sit there forever, that they ought to
be people that there is going to be some turnover-in
that. The way it reads now, it would appear that
these terms can be fixed by the Lieutenant-
Governor-in-Council and maybe reappointed.
There is no provision that people could not sit on
that hearing panel forever.

Page 20, Section 35(3) relates topeople who are
not eligible to sit as a member of the hearing panel,
and all relate to the idea that they should not have
a connection to the person for whom an application
is made. | would suggest that none of these things
should apply for anyone who has a connection to
the person who is making the application as well,
so that you ought to be connected to the person
who is labelled vulnerable. You ought not to have
a connection to the person who is going to be the
substitute decision-maker as well.

Section 36, page 21, what is a reasonable
amount of time? Atworst it seems to me it ought to
be spelled out in the regulations and cannot be left
up to the discretion of the commissioner or anybody
else. Time frames seem to be lacking in several
other places in the act as well. For example,
Section 43(1) on page 23, Section 49(3) on page
25. On page 28, Section 53(2), a person who is a
volunteer or a student placement to an agency is
seen as not being in a conflict of interest. | would
beg to differ.

| would say that people, students, who are
placed with an agency or volunteers to an agency
may have their primary loyalty to that agency and
not to the person in question. The idea of conflict of
interests, the way | understand it, is that people
should not have conflicting interests. If | am a
volunteer to that agency, if | am a student who may
be reliant on the agency for good marks, for
example, | may have indeed conflicting interests if |
am also supposed to be representing somebody or
making decisions for that person.

Likewise, it would seem to me that in Section
88(3) that is sort of the equivalent clause for
substitute decision-makers in terms of property.
One would think that a potential beneficiary in a
financial way of the holdings that a person who is
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vulnerable has would also be in a conflict of interest
position.

On page 48, Section 96, compensation, it seems
to me that a substitute decision-maker ought to be
obliged to report hHow much he is taking from the
person in terms of compensation. This has been
an issue in the past in situations that | have
assisted people in with the Public Trustee’s office.
The Public Trustee’s office takes money from
people’s account for such things—I can think of an
example where if a person is sitting in a nursing
home, the Public Trustee's office, as a matter of
making sure that the property that that person may
own, goes out, drives by the place, checks on it to
see if it okay and then drives away again.

* (2130)

| do not know how long that process takes, |
assume it takes maybe a matter of minutes. But
what happens is that the person gets billed $10
from their account. There is no obligation as far as
| know on the Public Trustee’s office to tell the
person that we are going to be dinging you money
out of your account for us to have someone drive
by your place and check on it. So in that section, it
is seems to me that if | am the substitute decision-
maker, | ought to be telling the person who | am
making decisions for that, by the way, | am going to
be taking money out of your account to pay my
expenses, and this is the amount that | am going to
be taking out.

On page 52, Section 110(1), | would ask the
question, why is the Public Trustee exempt from
the same sort of requirements as any other
substitute decision-maker? Those requirements
are listed in sections 107, 108 and 109 and include
giving the person, for example, a copy of the
inventory. Again, my own experience is that it has
sometimes been very difficult for a person to find
out information from the very body that is sup-
posed to be assisting them with decisions. That
does not seem right.

| think the analogy to that has also been for many
people on the service-providing end to almost feel
like it is a black box situation. How much does this
person have to spend? We cannot tell you that.
Well, then how do we know how much we might be
able to spend on assisting a person to take a
holiday? You are just going to have to guess on
the figure, come back to us and we will tell you
whether that is too high or too low. And that
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happens repeatedly. Can the person ask you and
would you tell them? Well, you will have to put that
request in writing. If the person is under an order of
supervision? Well, they are not mentally
competentto get that information.

These are some of the problems you are trying to
overcome in this legislation, and it would make
sense that the Public Trustee not be exempt from
the very things the ordinary citizen substitute
decision-maker is going to have to do.

Page 81, this is the last one of my short
snappers, and they will probably go as quickly as
my other points, is Section 165(1), and that is the
section that refers to keeping people in institutions.
It seems to me that there is an underlying
assumption here that | am very uneasy with, and
the assumption is that we are going to make it
difficult for people to get into institutions, but we will
not make it difficult for people to stay there once
they are there.

It seems to me that the idea there is listed on
page 34, 62(6), that a person has to make
reasonable efforts to find a placement for the
vulnerable person other than a developmental
centre, and that they also have to prove that it is in
the best interests of the vulnerable person to be put
in the developmental centre and the developmental
centre is willing to take the personin.

It seems to me that there needs to be some sort
of provision to make sure that the substitute
decision-maker has to prove at some given interval
that that is still the best thing and that they have
made a renewed effort to get the person out. It
ought not to be, | made an effort in 1970 to get the
person some other alternate place to live, it did not
work out, and now we are not going to worry about
it ever again.

There is nothing that says that they have to
repeat the reasonable effort they exerted in the first
place to make sure that the institution was the only
alternative. | cannot envision, and | would
challenge the committee to envision, a situation
where over the long haul of a person’s life, it is in
the best interests of a person to be segregated,
isolated and congregated in settings that are
referred to as developmental centres. | cannot
imagine where thatis in anybody’s best interests.

So it is not the best interest provision here that is
going to get played out. What is going to get
played out here is, and no suitable alternative is
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available. That is always going to be the reason,
because one cannot imagine that it is in the
long-term best interests of anyone to be placed in
an institution and segregated and isolated out of
our society unless they have committed a crime.
Of course, that is the whole irony of this 165
section, is that people with mental handicaps will
have less due process available to them than if
they had gone out and hurt somebody and gone
through the judicial court system. That is not right.

So let me go from there to say there are a few
other concerns that | have, and these are, in many
cases, concerns that other people have already
brought before you this evening, and so | will be
brief in reviewing them.

The first concern | have is that there is no
provision for a legislative review of the act. | was at
a committee hearing a couple of weeks ago for The
Freedom of Information Act, and | think it is a
wonderful idea to have that there as a way of
making sure that it comes before the Legislature
again or at least a committee of the Legislature. |
think it seems fairly reasonable that in days where
if | am one of the bureaucrats who is now only
working four days a week, or my workloads have
increased, or the minister may change either
because of a change of government or because of
a reshuffling of responsibilities, that it is difficult for
any minister to assure anybody that that will stay a
continued priority of any department.

| would think that experience and wisdom would
suggestto usthatthe bestway to dothatis to make
sure it is locked in, thatit ought to be reviewed, that
the period that was suggested for The Freedom of
Information Act was three years, that even there
you find that it has taken really four and a half years
for that committee to get into gear. So | think that
actually almost is further evidence that even where
you put it into the legislation, you are going to find
delays. If you do not put it in the legislation, who
knows what might happen? My recommendation
there would be to add a clause such as Section 56
in the Freedom of Information Act to ensure that a
review would occur at this level of government
within three to four years.

(Mr. Jack Penner, Acting Chairperson, in the
Chair)

My second concern is that the act does not go far
enough in extending protection to vulnerable
people. Only people who have been labelied
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mentally disabled are covered. This misses people
with such diagnoses as multiple sclerosis,
Alzheimer’s, autism and head injuries. | know of a
woman who, for example, was injured in a car
accident after the age of 18 and has spent over a
year to two years before finally being moved to a
nursing home tied to a chair in the hall of the Health
Sciences Centre. There is no provision currently
that would enable her to be seen as anything other
than mentally ill. That is inappropriate and wrong.
Itis demeaning to her. The alternative is that either
she is left without protection or that she is unduly or
unfairly stigmatized. This is happening to
hundreds if not thousands of citizens in our
province.

The recommendation then would be, again, the
pragmatist in me says that this is not likely going to
be one that gets the wheels turned around this
round, which only says all the more reason to make
sure you have a review clause within the legislation
that it would be important, once having gotten that
review clause in the legislation, to consult with
other agencies and associations with the view of
ensuring that the benefits of this legislation are
extended to all vulnerable people.

The third concern | have is, even as is, the
definition of mental disability is already outdated
and needs to be revamped. This definition
focuses, as many definitions do, at the problem lies
with the individual, that the problem is the individual
has impaired intellectual functioning concurrent
with impaired adaptive behaviour prior to the age of
18. Why 18 is one question. Why not 21 as most
of the states who have development disabilities
provisions extend that age up, as does the school
system?

Likewise, it seems tome, though, that the focus,
then, should be on the support required or, to use
the terminology of Mark Gold who developed the
Try Another Way System, the level of power
needed in the training or educational process, that
we define the person’s disability by the level of
assistance that we need to offer them and not by
some sort of definition that places the focus on their
impaired functioning level. A recommendation
here is to adopt—there is a newer definition than
the definition that has been adopted under the act
that is put out by the American association for the
mentally retarded.

* (2140)
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The fourth concern | have, | think this is No. 4, is
that the role of citizen involvement in the form of
advocacy or citizen advocacy is not mentioned in
the act. This is a service system that has not
responded well to citizen involvement in the past. |
have had the experience of having Family Services
workers demand that they screen friends and make
sure that everybody who comes into contact with
people is okay, that they have to meet the personal
approval of the Family Services worker. This is a
problem, especially for Family Services workers
who do not have a lot of time.

The advocacy is recognized by this government
in terms of its funding of citizen advocacy, of which
| am a board member. This department supports
citizen advocacy. This department understands
the importance of citizen involvement in the lives of
people with disabilities. It is then more striking that
there is not more evidence within this act of the
importance and need for friends and advocates to
be in the lives of people with disabilities.

| think in doing so, one of the potential benefits is
that the mere mention of it in the act can have
enormous educational power to other people and
can serve as a stimulus to citizen involvement,
something thatis all the more important as we find
limits on our human service system.

Even if you are to mention advocacy, it also begs
a question of whether there ought to be a separate
act with regard to advocacy as there has been in
Ontario. The importance of advocacy, it seems to
me, is such that, as Bill Martin mentioned, this
needs to find a place. It needs to find a home
within the department and within the government.
To not do so, | think, unduly limits the amount of
protection and the variety of mechanisms that we
can offer to people with mental handicaps.

So my recommendation on that is to add a
clause in the definition to differentiate between
service providers, volunteers and citizen
advocates. Another concern is that the principles,
as outlined in the study submitted to the
government by a committee of government
representatives and community representatives,
have been severely abridged and are not part of the
act.

| said earlier | did not have a copy of that
committee report, and | did not. The only reason |
found out about the principles, atleastin their final
form, was because Sharon Carstairsread them into
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the Hansard record in the Legislature a week or so
ago. Again, | think the reasons for doing so have
been well-outlined by earlier presenters and that |
would recommend the reinstatement of those 10
principles and to place them within the text of the
act.

| would say that it, to me, was quite notable,
especially those recommendations around support
services, that it seems to me that the support
services section of this act is kind of this peculiar
section of the act that you wonder why it is even
there. You wonder what its purpose is because
there is no mention of it in the whereases and
wherefors beforehand. So one can only guess at
what the intent of that section was.

As mentioned earlier, the support services
portion of this act do not provide forany meaningful
appeal of the individual plan. When | was at the
Freedom of Information committee a couple of
weeks ago | borrowed a phrase from somebody
else with regard to a clause that he called the Mack
Truck clause. This is the Mack Truck clause, one
of the Mack Truck clauses of this act.

To say that anything that is going to relate to
financial matters or anything that is going to relate
to policy matters is going to be exempt from hearing
is to create a Mack Truck clause that any
bureaucrat who is so inclined will use. To say that
bureaucrats will not use that is to—I think we only
we need to, again, look back at The Freedom of
Information Act and see how frequently the Mack
Truck clauses are used there where approximately
50 percent of freedom of information requests are
denied. So my recommendation in this regard
would be to get rid of that Mack Truck clause which
is Clause 15(1)(b).

The last concern that | have is that the
commissioner reports to the minister rather than
the Legislature or to another external body. It
seems to me that this potentially reduces the
effectiveness of this entire mechanism that is
designed to safeguard the rights of people with
disabilities, particularly people who have been
labelled vulnerable or are seen as vulnerable, and
creates a new scenario for conflicts of interest with
the department. : :

The government directly provides services to
hundreds of people with mental handicaps and
funds direct services to .thousands of others. The
relationship, it sgems to me, in this act between the
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commissioner and the executive director is not
spelled out. Who is where in the bureaucratic
chain of command? Is it possible for the
commissioner either now or at some future point to
be assigned a position under the supervision of the
executive director?

Right now, abuse, as | understand it in this act,
must be reported to the executive director who is to
act accordingly. There is not any obligation, as far
as | read the act, for the executive director or, for
that matter, the substitute decision-maker to inform
the commissioner.

Now, the question might arise, what if a Family
Services worker or a supervisor is the abuser?
Perhaps it might be a program, a division or even a
very structure of the department that is abusive.
Who will safeguard the safeguarders? So it seems
to me thatthere is a need to tighten that up in some
way that will ensure that abuse gets brought before
the commissioner’s office as well as the executive
director's department. | liked the idea that Sharon
Carstairs made saying that it ought to be reported
to the police. | like the idea that, as | said, this
commissioner’s office be moved to an arm’s length
position with the department.

So those are my comments. My apologies for
not having a written presentation, but thank you for
the opportunity to appear before you.

The Acting Chairperson (Mr. Penner): Thank
you, Mr. Lauder, for your presentation.

Mr. Martindale: Thank you, Mr. Lauder. | find
your observations quite articulate and very
interesting. |justwish | had time to comment on all
of them, but | do not, and | will not do that, but |
would like to ask you just a couple of questions.

On Section 32(4) which you called the con artist
clause and referred to it as being like a
Henderson's Directory, how could that be
changed? What would you do to amend that
section?

Mr. Lauder: Under Section 32(1) it says, shall
establish and maintain a register of appointments
and which shall include for each appointment, and
then lists the things that will be included with each
appointment. It seemed to me in reading the act,
and maybe | am wrong about this, but it seemed to
me that if it includes all those things above, then it
includes the name of the vuinerable person. So |
guess under Section 32(4), if indeed it includes all
that information listed in 32(1), it ought to exclude
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under Section 32(4) that subclause (a), if that
makes sense. So, yes, you can get the information
contained in the register with the exclusion of the
name of the vulnerable person for whom the
substitute decision-maker is appointed.

* (2150)

Mr. Martindale: Could you comment on the
existing legislation, namely, The Ombudsman Act,
where the Ombudsman reports to the Legislative
Assembly? Do you think that is working? Do you
think there are advantages to that? Do you have
any comments on an existing example, since | think
we all are aware that the Ombudsman has been
around for a while and that his office reports to the
Assembly?

Mr. Lauder: | think the other example where that
occurs, it seems to me, is the auditor, the Provincial
Auditor. Itis actually the Provincial Auditor’s report
that | was looking at today and seeing how powerful
itis to me that you have a branch of the government
that monitors the government itself. | do not think
there is any sort of implication that people within the
Department of Family Services or the minister or
anyone else is not trustworthy. | think it is the
implication of what constitutes adequate
safeguards around the rights of people.

it seemns to me that there are times, and again, |
think we need only look to the United States, for
example, when you think of some of the lawsuits
and some of the court actions that have needed to
be brought forward against the governments and
departments within the governments of various
states where you, for example, had the situation
where institutions, by their very nature were
abusing people, were neglecting people, were
hurting people or perhaps even killing people to
see that there could arise a situation that it would
make it very difficult to find the minister of the
executive director or anybody else to be the one to
blow the whistle on.

| think that might be an example of a situation
where you want to be able to make sure that
somebody can blow the whistle without worrying
about losing their job or embarrassing the
department, for that matter, just as the Provincial
Auditor has that ability now.

The Acting Chairperson (Mr. Ponnor) Thank
you very much, Mr. Lauder, for your presentation.

Mr. Gllleshammer: Just a point of clarification for
the presenter and the committee. Under Section
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32, Register of appointments, while the name of the
vulnerable person would be listed, the detail is
really in reference to the substitute decision-maker.
| think perhaps that would alleviate some of your
concerns, and this is not inconsistent with what
other jurisdictions do in this matter.

Mr. Lauder: Okay, thank you.

The Acting Chairperson (Mr. Penner): Thank
you very much for your presentation, Mr. Lauder.

The next presenter is Dr. Zana Lutfiyya. Do |
pronounce that—

Dr. Zana Lutflyya (Private Citizen): Pretty close,
Lutfiyya.

The Acting Chairperson (Mr. Penner): Thank
“'you very much. Have you a brief to distribute?

Ms. Lutflyya: No, | donot. | am sorry.

The Acting Chalrperson (Mr. Penner): Would
you commence with your presentation, please?

Ms. Lutflyya: Sure.

| would like to thank you for the opportunlty to
give my views on Bill 30 this evening. | have been
sort of counting up my years of involvement in the
field of mental retardation or working with people
with disabilities. | have spent the past 21 years
working in a variety of capacities with people with
mental handicaps, but tonight | wish to speak to
you more from the perspective of being a cmzen
advocate.

| have been a citizen advocate and | am today a
citizen advocate for a woman. This is a role that |
have fulfilled for the past 14 years. This is an
individual who lives with a mental disability. We
are friends, but over the years, | have provided a

 fair bit of ongoing practical assistance, supportand
guidance. So you could say that in many ways, |
have acted as a supported decision-maker with this
woman in a number of aspects.in her life.

| also realize that under current legislation, and
very likely under the legislation that is being
considered this evening, if something happened to
"my friend, a substitute decision-maker would be
appointed for her, and'| would not even know about
it unless | happen to be physically present at the
time that all of this took place or unless she was
able in some-way’to let me know that somethlng
had beenhappeningin her life. -

So itis with this tremendous concern that | come
forth with my recommendations this evening, and
frankly, none of the recommendations that | have
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will be any different from the ones you have heard
already. So | sort of feel in a way that some of my
thunder has been stolen. | will try to be brief in
reiterating the points.

First of all, | lately had the opportunity to look ata
report made by the review committee in September
of 1991. | also was able to read Hansard from last
week where Sharon Carstairs read into the record
the principles that she felt, and several other people
tonight felt, should be at the heart of Bill 30. |
concur with that notion that this act should be
clearly guided by a series of concepts that stipulate
when an individual citizen’s rights will be
abrogated, how they will be abrogated, under what
conditions, and in a way so that the individual and
the people closest to that person will know what the
steps are going to be. So | think that having a
series of guiding principles in the body of the act at
the beginning that will form the framework, for the
act makes a whole lot of sense, in fact, is essential.
Unfortunately, as has been stated tonight, these
principles have been left out of the body of the act.

| also have tremendous concerns about some of
the definitions that are currently in place in this act.
The first is the definition of mental disability. The
definition as it currently appears in the act, |
believe, is very similar to the 1973 American
association of the then mental deficiency, and now
mental retardation, definition and also the World
Health Organization definition. That is a dated
definition. In fact, the AAMR this. year came out
with a new definition. |.searched for it today, and |
could not find a copy, but I think it would be helpful
for this committee to review that definition.

Instead of looking at talking about specific
deficits inherent in an individual, the definition
points to the areas of support that an individual
needs in order to function well and safely in society.
It seems to me that the notion of the types of the
extent and nature of supports that an individual
needs is more in line with the philosophy underlying
The Vulnerable Persons Act. Certainly, as
professionals in the field.are looking to different
definitions, | think it would make sense for. this
commlttee to also review these newer definitions.

As has been noted before, the definition of

-mental. disability' is narrow in-that there are other

individuals who are in fact valinerable citizens and
who would not be included under this-act. These
are individuals who would acquire-a cognate of
impairment after the age of 18 either through a
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traumatic brain injury or other form of illness or a
condition that would manifest itself later in life, such
as Alzheimer’'s disease, and it could potentially
leave out individuals with autism. So, again, |
would suggest that you consider a more generic
definition of vulnerable people which would specify
the various conditions or life circumstances that
would necessitate substituted or supportive
decision making being made available.

Again, it has been noted, nowhere in the act is
the word “advocate” referred to, and as someone
who considers myself an advocate | find this pretty
scary. Reading through the act | realized that |
might be considered either in a support network or
I might be considered as a volunteer, and so | have
concerns about that. | think the definition of
volunteer needs to be expanded. Right now it just
says a person who is a volunteer, and this comes
under human service provider. | think volunteers
who are volunteers to an agency who are acting in
designated staff-like roles or positions, | think that is
how the definition should be expanded under
human service provider, because | do believe there
are many individuals who act in a voluntary
capacity regarding people who are vulnerable and
may come under this act who might more readily fit
into a person support network even though they
would consider themselves a volunteer.

So | would urge you to clarify the definition of
volunteer and to include advocate. Once advocate
is included, that raises another thorny-issue if the
person is acting as an unpaid advocate in a
voluntarily assumed role or as a paid advocate on
behalf of another agency, whatever that agency
may be. So there may need to be some
consideration about the foundation or premise
upon which the advocate is acting. For myself |
would appreciate having unpaid advocate added to
the list of people who might be found within a
person’s support network. | think | would feel a lot
more at horie with the act if that were the case.

* (2200)

As Mr. Gunson pointed out, there is some
concern about the concept of substituted decision
making .and the lack of reference to supported
decision making. Frankly, | see those two aspects
as part of a continuum, at one end where decision
making power would be removed entirely or atleast
for certain elements of a person’s life'and another
individual placed in charge of making those
decisions. For afew individuals, | believe that type
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of power is necessary. However, my experience
with individuals is that most people who experience
a mental disability have primarily needed supported
decision making, that is, advice, guidance and
support from individuals whom they know and trust.

Also in my experience, | know of people with a
mental disability who have consciously notfollowed
the advice or guidance of paid service workers,
family service workers or whomever, because they
did not trust them but would undertake the same
types of actions if the advice or guidance came
from individuals with whom they had a personal
relationship. | think there are many reasons that
would suggest that supported. decision making
needs to be clearly entrenched in this bill. In fact, it
would also be much more in keeping with the
principle of the least intrusive or least restrictive
option being used first. Then, as a last and final
resort, substituted decision making would be
enacted. r

(Mr. Chairperson in the Chair)

In terms of the involvement of support networks
in substituted decision making, | feel that the act as
it currently is written allows for the participation of
individuals who are in the support networks but
does not actively solicit or seek out their
participation in the life of a vulnerable person. So
there are many different sections—for instance,
information only needs to be provided to members
of the support network upon request. | think.that
some of the information must be made available to
people in support networks. The whole provision
around emergency intervention measures says
that a substituted decision-maker ¢an be replaced

virtually without notification if there is an

emergency. It seems to me that if there is just a
critical juncture in an individual’s life, then it.would
be most crucial to involve individuals in.the support
network. -

I cannot envision—there might be rare situations
where no one would be available to be contacted
and some kind of decision had to. be taken
immediately, perhapsin life-threatening emergency
surgery, but quite frankly, in most situations thare
would be time and opportunity to contact members
of the support;network and.to openly .and actively
solicit their involvement and participation even in
emergency decisions.

As has been mentioned before, | feel that the
basis for appeal in this act is virtually nonexistent.
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Like everyone else, | can hardly imagine an appeal
that might come before the hearing board that
would not have some kind of change in policy or
reallocation of resources involved in it somehow. |
feel that the basis for appeal is just not there, and it
is not even there in that limited way in emergency
measures or emergency situations.

Again, as has been stated before, | feel that if
there is a report of abuse that it should be made not
only to the commissioner but also to the police at
the same time. | think this is an added safeguard
that makes a whole lot of sense. Also, in line with
other speakers, | believe that the commissioner
should report directly to the provincial Legislature,
as does the Ombudsman or, as Rod mentioned,
the Provincial Auditor. | think this is important for
the same reasons that have already been
mentioned, that there is greater likelihood of certain
concerns or situations being made publicly
available to the Legislature and to the citizens of
Manitoba and that these concerns would not
somehow be inadvertently buried within a civil
service or bureaucratic system.

| have some concerns about what might be
called the grandfather clause for individuals who
are currently under an order of supervision. As |
understand it, the current provisions in Bill 30 would
allow anyone who is currently under an order to
remain so for at least three years, and unless there
are specific reasons to conduct a review, no
case-by-case review of existing orders of
supervision would take place.

Now | would suggest that it would make a lot of
senge to initiate a review on a case-by-case basis
of all individuals within the province who are
currently under an order of supervision and who
would fall within the jurisdiction of the Vulnerable
Persons Act or who might fall within the jurisdiction
of this act and to review their situation.

My unde