
Report of the Commission of Inquiry

into the Trial and Conviction of James Driskell
Inquiry Facts
· Two days were used to hear applications for standing at the inquiry in April 2006.  

· Hearing dates spanned from July to November 2006. 
· The number of sitting days totalled 31.
· A total of 15 witnesses were called to testify.
· The commissioner convened two expert panels; one exploring stays of proceedings, the other dealing with forensic science issues.
· Inquiry costs to date total $2.7 million with the final cost expected to be $3 million.
· Inquiry costs include legal fees, disbursements, staffing, travel, and technical and office equipment.
Some Key Dates 

· June 1990:  Perry Dean Harder disappears from the Winnipeg area.

· September 1990:  Harder's body is found.

· October 1990:  James Driskell is charged with murdering Harder.

· June 1991:  At the conclusion of a nine day trial, Driskell is convicted by the jury.

· December 1992:  Driskell's appeal to the Manitoba Court of Appeal is dismissed. 

· April 2004:  the first phase of an independent review conducted by Judge John Enns looking at the information provided by police to the Crown in the James Driskell matter is released.
· March 2005:  The federal minister overturns the conviction.  Manitoba Crown counsel stays the proceedings.  The province also releases the final Enns reports and calls a commission of inquiry into the Driskell matter.
· July 2006:  The inquiry begins hearing from witnesses.
· February 2007:  The commissioner’s report is publicly released. 
Inquiry Findings

There are 21 recommendations of which 10 apply to the province, three jointly to the province and the Winnipeg Police Service, three solely to the Winnipeg Police Service, one to the RCMP, one to the judiciary and three to the federal government and other jurisdictions.  The recommendations are paraphrased in italics and can be found throughout the body of the report.
1. James Driskell’s claim for compensation be considered in light of the findings the report (p. 112).   A voluntary payment of $250,000 will be made by the province until compensation issues are resolved.

2. Revise the direct indictment policy to clarify that direct indictments should only be used in exceptional circumstances (p. 115).  The implementation advisor will assist with policy revision, balancing the needs of exceptional cases such as those involving child witnesses and organized crime.

3. Invite defence counsel to make a submission to the attorney-general when direct indictment is being considered (p. 116).  Accepted and advice and input is being sought from the implementation advisor.


4. Quarterly meetings involving the judiciary, Crown, defence bar, police and correctional authorities (p. 116).  Accepted.  


5. External review of similar cases prosecuted by George Dangerfield where claims of a wrongful conviction are made (p. 117).  Accepted.


6. Extending pre-trial disclosure policy to include post-conviction disclosure (p. 119).  Accepted.  Implementation advisor will assist the department in developing the policy.  Manitoba Justice now has a dedicated disclosure unit and a disclosure manager will be hired.  The subject of disclosure has been the focus of ongoing training and policy updates within the Prosecutions Branch. 


7. Eliminate the past practice of using stays of proceedings in section 696 cases, instead opting to withdraw charges (pp. 131-132).  Accepted and advice and input will be sought from the implementation advisor.


8. Any decision to stay a section 696 case should be made personally by the Attorney General (p. 134).  Accepted. 


9. The report recommends that where a stay has been entered in a section 696 case and, after a year, the stay has lapsed that some method be found to bring the case back to court without relaying the charge. Commissioner LeSage notes that there are procedural difficulties involved in doing this (pp. 136-138).  Accepted.  Recognizing the procedural difficulties, Manitoba Justice will attempt to ensure that these circumstances do not occur in the future by making use of the withdrawal process.


10. Consider whether the mandate of Manitoba’s Forensic Evidence Review Committee should be expanded to review other types of cases (p. 182).  Accepted.


11. Revise Winnipeg Police Services and Manitoba Justice policies to specifically provide that all benefits requested, discussed, or provided or intended for a central witness be recorded and disclosed (p. 121).  Accepted and shared with Winnipeg Police Service.


12. Revise WPS notebook policy to ensure detailed and complete notes are taken and given to the Crown attorney (p. 113).  Referred to the Winnipeg Police Service.


13. Revise WPS disclosure policy to include post-conviction disclosure (p. 119).  Referred to the Winnipeg Police Service.


14. Referral of conduct of Crown counsel to the Law Society of Manitoba is not recommended, although it is noted that the evidence heard at the inquiry and the report are available to the Law Society of Manitoba (p. 111).  Accepted.  A copy of the report will be sent to the Law Society.

15. Further investigation to pursue criminal charges against individual police officers or Crown attorneys is not recommended (p. 112).  Accepted.

16. No referral to be made regarding the actions of police officers to the Law Review Enforcement Agency (p. 111).  Accepted.  Report provided to the Winnipeg Police Service.

17. Joint federal-provincial-territorial study which could include a pilot project to look at how a declaration of factual innocence can be made (pp. 138-144).  Agreed and will be raised with the federal government.

18. Independent entity be established to effectively, efficiently and quickly review cases in which wrongful conviction is alleged (p. 121).  Manitoba will encourage the federal government to adopt the recommendation. 


19. Encourage the judiciary to tell jurors to receive microscopic hair comparison evidence with great caution (p. 180, 181).  Will be referred to the judiciary.


20. Consider a country-wide review of cases where microscopic hair comparison evidence was used, similar to the reviews conducted by Manitoba (p. 182).  Manitoba will take this forward to federal-provincial-territorial justice departments.


21. RCMP may wish to consider the comments of expert panelists on the issue of microscopic hair comparison evidence and independent laboratory oversight (p. 185).  Manitoba will refer the report to the RCMP. 
Actions Already Taken in Manitoba 
Manitoba has been recognized as a leader in addressing the issue of wrongful convictions, and has taken a lead role in improving practices that affect how fairly the justice system works.  Actions taken to strengthen practices include:

· Formation of the Forensic Evidence Review Committee.  Put together by the province, the committee reached back 15 years to double-check homicide, sexual assault and robbery cases involving hair comparison evidence.

· In 2005 Manitoba Justice sent a letter to defence lawyers inviting them to bring forward any concerns with respect to the prosecution of past cases.
· Manitoba was a partner in organizing an international conference on avoiding wrongful convictions.  Unlocking Innocence brought judges, lawyers, prosecutors, law enforcement personnel, legislators and others together in October 2005 to examine the issues and search for remedies. 

· Manitoba has adopted and surpassed best practices in preventing wrongful convictions recommended in the Federal, Provincial and Territorial Miscarriage of Justice Report. 

· Establishment of Canada’s most restrictive policies on jailhouse informants are now in effect in Manitoba following recommendations from the Sophonow Inquiry.

· Manitoba has urged the federal government to consider all aspects of disclosure in pending legislative reform.  Manitoba has offered assistance to the federal government in its plans to revise the Criminal Code disclosure obligations. 
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Disclosure

· A protocol has been developed and put in place by the joint police-Crown disclosure working group to improve disclosure processes between the Crown, Winnipeg Police Service and the RCMP.

· Firm directives and training sessions for all Crown attorneys on disclosure are in place now and stress the importance of disclosure and the key elements of the policy to further support the culture of disclosure within the prosecutions area.

· A director of continuing legal education for prosecutors has been appointed.  Regular seminars, for example, are organized to ensure Crown attorneys remain at the forefront on developments in the practice of criminal law.

· More than $7 million has been invested over the past six years in developing improved justice information systems.  Initiatives include electronic exchange of data with the Winnipeg Police Service, tracking of disclosures and managing other important case-related information.

· General resources to prosecutions have increased more than 80 per cent since 1999. 

· A disclosure unit has been added to the Crown’s office to improve the flow of material between the police, Crown attorneys and the defence bar.  
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