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Executive Summary

On March 19, 2020, the Minister of Conservation and Climate requested the Clean Environment
Commission (commission) conduct a review of legislation, policy and programs addressing
environmental liabilities related to contaminated sites, orphaned and abandoned mine sites, orphaned
and abandoned oil and gas sites, quarries and other industrial activity that resulted in contamination.
The commission is to review programs across Canada to identify best practices that could be
incorporated in Manitoba. The commission is to provide the findings to the minister along with options,
suggestions and recommendations for regulatory and procedural improvements.

Contaminated Sites
Canada

Across Canada, statutes set out the framework and general principles of a contaminated sites program
and act as a fully supplied toolbox enabling actions that may be used in specific circumstances.
Contaminated sites remediation programs either put the onus on the owner to take all remedial actions,
with limited technical involvement of the respective government agencies, or are moving in this
direction. Operational requirements included in regulations and protocols, take a narrower approach to
program application. The number of legislative tools used is limited, maximizing efficiency and focus on
ensuring protection of human health and the environment and putting land back into a useful condition.
In many jurisdictions, the person responsible for the contaminated site is independently responsible for
reporting an exceedance, enlisting a qualified professional to investigate, advising other affected parties,
having the qualified professional determine appropriate actions, preparing a remediation plan,
implementing the plan and providing a final site condition report with the qualified professional’s
certification and relevant documentation.

All jurisdictions incorporate the “polluter pays” principle as a factor in determining liability for incurred
remediation costs but only as one factor, not the primary one. Few jurisdictions are involved in
apportionment of cost for remediation. Several state in their statutes that apportionment is a civil
matter to be determined outside the remediation process. Responsibility for costs of remediation are
joint and several in almost all jurisdictions. No shares are unassigned. An appeal does not stay any
required actions. Although almost all jurisdictions has the ability to designate sites, it is done sparingly
and only in serious situations where cooperation and compliance is unattainable.

Manitoba

The Contaminated Sites Remediation Act in Manitoba includes the standard requirements contained in
statutes of other jurisdictions. It allows the director to make most decisions, designate sites, designate
responsible persons, issue orders and recover costs. The director may also enter into and approve
agreements with parties to voluntarily undertake investigations and remediation, as in other
jurisdictions. However, there are major differences in requirements contained in the act and in program
application.

These differences include:
e the primacy of the “polluter pays” principle in determining responsibility

e the designation of sites at two different risk levels: “contaminated” and “impacted”
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e the requirement to designate a responsible person

e the requirement to designate a site as contaminated

e the director deciding, through advice or order, whether a site is investigated after exceedance is
reported by the owner or operator

e not requiring the involvement or certification of a site professional in legislation

e the ability of a potentially responsible person to request determination by the director or a
tribunal, resulting in a pause in remediation

e the ability for the director to request advice directly from a quasi-judicial body, who may later
hear an appeal on the same matter

e allowing for apportionment by the director or, on request of the director, by a tribunal

e the responsibility for remediation being “several” (liability is limited and proportional to
contribution to contamination) and leaving shares of responsibility for costs unassigned

The commission provides 13 recommendations. These address:

e certification of site professionals, obliging them to report contamination and a requirement for
owners and occupiers to use these professionals in the remediation process

e responsibilities of the owner or occupier to remediate

e aprocess for classification of sites and that remediation actions be commensurate with the
level of risk

e therole of the director and a requirement to develop codes of practice, protocols and guides

e options for the owner or occupier to recover costs from responsible parties

e the role of the Clean Environment Commission

The commission recommends the “polluter pays” principle be retained in legislation as one of the
factors to be considered in assigning responsibility for costs.

Mines
Canada et al.

British Columbia, Ontario and Saskatchewan mine rehabilitation, remediation and reclamation programs
were reviewed.

Mines and mining activity are regulated under mining or environmental legislation in the three
jurisdictions, the basic operating conditions are consistent. A mining operation requires a closure plan
that includes progressive rehabilitation along with financial assurance. Assurances are calculated based
on the estimated costs of rehabilitation. In two of the provinces, five-year reviews are mandatory. In all
jurisdictions, securities are held in a special account designated for each operation, within the
consolidated revenue fund and managed by the government.

Responsibility for rehabilitation, by the licence holder, endures after closure of the mine site. The
conditions for jurisdictions to accept a site after closure are not well defined, except in Saskatchewan.
Here a separate statute sets out conditions and requires two funds, one for on-going maintenance and
one for unforeseen events.



The government agencies responsible for management of orphaned and abandoned mine sites differs
with jurisdiction. These may include the agency responsible for mining operations, environmental
ministries, Crown land management agencies, a Crown corporation or some combination of these.

Financial assurances, if any, have not covered remediation costs for abandoned mine sites. Government
agencies are required to seek additional funding through the provincial appropriation process. Funds
are also sought through the appropriation process for management of orphaned sites. Alternate funding
arrangement for such sites were surveyed in Australia and the United States.

Manitoba

Manitoba’s mining legislation is similar to that in other jurisdictions. Major actions are addressed,
mainly requirements for attaining an authorization to undertake mining related activity, the work
required and financial requirements to retain authorization. Companies are required to address
environmental liabilities but the publicly available information and guidance are not clear in outlining
the expectations of an operator. Program managers provided clarification on program implementation.
Many of the actions taken, that are best practices and mirror those of other jurisdictions, are not readily
available to the public, are not recognized in legislation or in guidance documents.

Operating and closure plans are required but formal guidance on contents of a plan is minimal. In
contrast, other jurisdictions possess detailed regulations and codes of practice providing comprehensive
direction on many components of the plan. Included in the closure plan is a rehabilitation plan. The
cost of implementing the rehabilitation plan is to be estimated by the proponent, approved by the
director and a financial assurance is to be supplied that reflects the estimated costs. There is little
publicly available information on what is considered in developing the estimate or a required review
period for the plan and assurance. Some jurisdictions have a mandated five-year review period. In
Manitoba, assurances have not been reviewed for some time and are currently being updated.

Operators remain responsible for rehabilitation if a site is closed temporarily or permanently. On
permanent closure, guidance on policy and procedures are wanting as in most jurisdictions, except
Saskatchewan. A legislated requirement, for scheduled inspections, plan review and review of
assurance would help in the successful management of mine sites and limit government liability in the
future.

The management of orphaned and abandoned mines sites is similar to other Canadian jurisdictions.
Manitoba Conservation and Climate currently manages these sites. There are no known operators or
the operator is unable to undertake rehabilitation for these sites. These are largely historical sites in
operation prior to the imposition of liability conditions and environmental restrictions.

An inventory and hazard assessment of orphaned and abandoned sites was undertaken between 2005
and 2007. Many of the sites identified have been rehabilitated, some are in progress and others will
require management well into the future. Formalization and clarity on policy and procedures for this
program would benefit public understanding.

Financial management for orphaned and abandoned sites in Manitoba is similar to other Canadian
jurisdictions. No Canadian jurisdiction has a dedicated fund; all must seek approval for expenditures
through the provincial appropriations process. In Australia and in the United States there are examples
of levies being used to finance rehabilitation of abandoned sites.



The commission offers four recommendations related to the review of rehabilitation plans and
calculation of assurances as well as policy and procedures for long-term maintenance of closed mine
sites. Five policy options address financial support for orphaned and abandoned mine sites.

Aggregate Quarries
Canada

The aggregate management program was examined in Alberta, British Columbia, Ontario, Québec and
Saskatchewan. All five jurisdictions require operators to rehabilitate or reclaim their sites, with few
exceptions. Operations are governed under mining, environmental, municipal and Crown land
legislation, or some combination of these. Ontario has a stand-alone statute for aggregate
management.

Rehabilitation or reclamation plans accompanied by financial assurance are required, with some
exceptions for small pits on private land or aggregate destined for public projects. Some jurisdictions
require periodic review of plans and assurances.

Specific requirements for rehabilitation are contained in regulations or in adopted standards, criteria,
guidelines or codes. Where operations are governed by environmental or land use legislation,
conditions related to the environment may be imposed. All five jurisdictions provide for municipal
designation and regulation of aggregate operations, although the role of municipalities in rehabilitation
and reclamation is variable.

Manitoba

Manitoba’s program for rehabilitation of aggregate quarry sites is different from those in other
jurisdictions. Rehabilitation plans and assurances are not required for aggregate operations in contrast
to all other mining activities in the province. Planning and municipal legislation allows municipalities to
require such plans and assurances through bylaws, which some municipalities do.

In place of rehabilitation requirements, the government imposes a levy on aggregate quarry operators
on both Crown and private lands. The levy is managed by the government and is used to finance
rehabilitation activities on private lands, through the Quarry Rehabilitation on Private Land Program.

There are few legislated rehabilitation standards to be met, beyond those related to safety. Conditions
for receiving funding are few. New leases or expanding operations on private land, are subject to a
Technical Review Committee assessment, as required under planning legislation. The committee
assessment is provided to the municipality to assist in decision making and developing permitting
conditions.

The commission provides six recommendations that address requirements for rehabilitation plans and
financial assurances for leased sites on Crown land and large sites on private land as well as the option
of continuing the levy for permitted sites on Crown land and small sites on private land.

Oil and Gas

Canada and North Dakota
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Oil and Gas reclamation and rehabilitation programs were examined in Alberta, British Columbia,
Saskatchewan and North Dakota. Operation of the industry and management of well and facility
abandonment, closure, remediation and reclamation of sites is overseen by an independent
corporation, a commission or by the responsible ministry.

Operators are required to provide financial assurances to address spills, abandonment and reclamation
even if the operation is no longer viable. Methods for calculating the amount of the assurance varies
between jurisdictions. Some are calculated based on the difference between the operation liabilities
and assets; others are set dollar amounts for different aspects of the operation adjusted for the number
of wells in operation.

In addition to the security, an annual contribution is made to an orphaned well fund in the Canadian
jurisdictions. The amount due is based on the reclamation plans for the year and each operator’s share
of the total liabilities. North Dakota’s fund is sourced mainly from fees. The respective corporations,
commissions or ministers manage these funds. In Alberta, the corporation transfers the funds to an
industry led Orphaned Well Association. The levies collected do not cover the costs of rehabilitation of
orphaned sites and substantial financial assistance has been provided by governments.

Manitoba

The responsible department administers the oil and gas program rather than an independent body, as in
some other jurisdictions. The industry has been relatively stable considering current market conditions.
There are two types of financial requirements associated with oil and gas facilities in Manitoba: a
performance deposit and a non-refundable levy. The method of calculating these financial
requirements appears to lead to more stability than approaches in the other jurisdictions.

A performance deposit (financial security) is required for each well or battery, up to a maximum, per
licence holder, depending on the recent net revenue stream from their facilities. A non-refundable levy
is also required to transfer a licence or apply for a well licence or battery permit and annually for
inactive wells or batteries. Amounts vary depending upon the activity and period of inactivity.

Levy funds are deposited in a separate account under the consolidated revenue fund. The minister may
make expenditures from this fund, for abandonment of sites acquired by government, to offset
shortages after a performance deposit has been expended. Expenditure commitments do not lapse at
the end of the fiscal year.

The government has acquired a relatively small number of wells thus far, but even that number will
significantly deplete the levy fund. Given current industry uncertainty, the financial requirements
should be increased to prepare for the possibility of more sites having to be acquired by government.

The commission recommends that the performance deposit and the levy be increased.
Conclusion

The commission recommends legislative and procedural improvements and makes other suggestions
broadening requirements to remediate and rehabilitate sites, clarifying the role of the operator, owner
or occupier and other responsible parties in addressing contamination, and enhancing and updating
financial instruments to backstop the costs of rehabilitating sites, including legacy sites.
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These steps, and others included in the report, should result in more consistency across programs, fewer
costs being borne by the public and more effective rehabilitation and remediation of sites impacted by
development.
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Chapter 1: Introduction

1.1 Mandate and Terms of Reference
On March 19, 2020 and later clarified on June 8, 2020, the Minister of Conservation and Climate made
the following request of the Clean Environment Commission:

Pursuant to Section 6(a) of The Environment Act, | have requested the Clean Environment Commission
to conduct an in-depth review to support the development of a policy options paper and
recommendations on a polluters pay approach to environmental liabilities for Manitoba. The focus will
be on sites under both the OAM [Orphaned and Abandoned Mine] Program and the Contaminated Sites
Environmental Liabilities Program.

The accompanying Terms of Reference requires the commission to:

e Review and propose amendments and/or consolidation of the current legislation governing
contaminated sites to ensure there is consistency across government in how these sites are
assessed from a risk perspective.

e |dentify options for the development of an appropriate risk-based approach towards the
identification, classification and management of all contaminated sites in Manitoba, including
but not limited to, abandoned mines, abandoned oil and gas wells, quarries, and any other
industrial activity that resulted in contamination.

e Uphold the general concept of 'polluter pays' and the appropriate apportionment of
responsibility amongst responsible parties; but explore added flexibility to allow for joint and/or
several liability when certain criteria are met.

e Reduce the liability of Manitoba associated with abandoned mine sites and other contaminated
sites by providing recommendations for an updated funding structure to defray costs on behalf
of Manitobans. This may include exploring options to replace the existing Environmental
Remediation Fund or other similar funds (e.g. Abandonment and Reclamation Fund under The
Oil and Gas Act), with a more flexible and longer-term fund that would draw from a variety of
sources (e.g. administrative penalties, application fees, securities, and/or grants).

Upon completion of the review, Clean Environment Commission staff will provide the Minister with the
results of the review, along with options and recommendations for regulatory and procedural
improvements.

1.2 The Commission

The Clean Environment Commission (the commission) is established under The Environment Act and
provides advice and recommendations to the minister, develops and maintains public participation in
environmental matters and carries out functions that it is required or permitted to carry out under The
Contaminated Sites Remediation Act and The Drinking Water Safety Act.

The commission consists of a full-time chairperson and part-time commissioners appointed by Order-in-
Council. A four person panel was formed to carry out the investigation that is the subject to this report.
The panel members were Serge Scrafield (Chair), Glen Cummings, Terry Johnson and Laurie Streich.
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1.3 The Process

As mandated, the commission panel reviewed legislation and programs in Canadian jurisdictions,
specifically examining management approaches for environmental liabilities for contaminated lands,
mine sites, quarries and oil and gas operations. Program managers in some of those jurisdictions were
contacted seeking clarification on program implementation. The panel also reviewed funding
arrangements to address orphaned and abandoned sites. Input from program managers in Manitoba,
legal practitioners with experience with contaminated sites in Manitoba and industry representatives
was considered in the review.

1.4 The Report

The report is divided into four Chapters. Chapter 2 includes the background and current state of
legislation and programming addressing contamination and degradation of sites across Canada. Also
included is a review of management approaches associated with orphaned and abandoned mining and
oil and gas sites. Chapter 3 provides an in-depth assessment of Manitoba’s legislation and programs.
Chapter 4 outlines options and recommendations for program improvements in Manitoba.

The appendices of the report include the terms of reference and a list of individuals with whom the
panel engaged.



Chapter 2: Inter-Jurisdictional Review

2.1 Introduction

Contaminated Sites

Historically, industrial and commercial development provided Canadians with jobs and contributed
significantly to the economy. While development has provided economic benefits, it has also
contributed to adverse impacts on human health and the environment. Much has been done in recent
decades to improve processes associated with industrial developments to prevent or reduce effects on
human health and the environment. However, historical practices left contamination and impacts on
the land that are now subject to remediation, restoration, rehabilitation, or reclamation.

Contamination is broadly defined as a location at which soils, sediments, wastes, groundwater and
surface water are contaminated by substances above benchmark criteria and/or pose an existing or
imminent threat to human health and the environment?.

Although there are now greater restrictions on the production, release and management of
contaminants in contemporary industrial applications across Canada, historical contaminated sites are a
common concern and regularly become the responsibility of the jurisdiction to address. In the 1991
State of the Environment Report?, the federal government estimated there were 1,000 contaminated
sites where the owner could not be found and became the government’s responsibility. This number
increased in subsequent years with additional investigation.

To start to address this universal and on-going problem, in 1989 the Canadian Council of Ministers of the
Environment (CCME), established the National Contaminated Site Remediation Program (NCSRP) with
three key objectives?.

o to apply the “polluter pays” principle ensuring responsible parties are accountable for costs
associated with the remediation of a contaminated site

e to remediate high-risk orphaned sites (those sites for which the owner or responsible party
cannot be identified or is financially unable or unwilling to carry out the necessary work)

e to work with industry to stimulate the development of innovative remediation technologies

The federal government provided $250 million over five years to the program to help remediate
orphaned high-risk contaminated sites across Canada, while promoting Canada’s technology industry.
Under the program, 45 contaminated sites were addressed and 55 technological site development
demonstrations were undertaken®.

In 1990, CCME held multi-stakeholder workshops to identify key factors for incorporation into a
framework for the assessment and remediation of contaminated sites in Canada. Key recommendations
resulting from the workshops included a need for a simple classification system to identify priority sites,
a “two-tiered” approach (generic and site specific) for assessment and remediation, and equal
consideration of human health and environment in the development of all common scientific tools for
use in the NCSRP>,

CCME convened a number of working groups with representation from member jurisdictions, industry,
experts in the field and others as needed. These groups addressed many topics, including liability and
technical and scientific procedures and methodologies. A number of technical guidance documents



were produced and in 1997, Guidance Document on the Management of Contaminated Sites in Canada®
was published linking the technical documents to successful contaminated site remediation. Objectives
were to:

e provide procedural guidance to those managing contaminated sites

e link existing CCME documents to aid their effective use

e educate and inform government, industry and the public about the issues involved
e assist in establishing a common approach to manage contaminated sites

The CCME’s national framework for the assessment and remediation of contaminated sites involves a
staged approach addressing:

e identification of contaminated sites through a classification process, designating sites relative to
the risk to human health and the environment

e comparison of site conditions to generic environmental quality guidelines to identify whether
further action is required

e determination of site-specific remediation objectives using either a guideline-based approach or
a risk-based approach; risk-based approach includes ecological risk assessment and human
health risk assessment

e development of a remedial action plan and associated activities to reach remediation goals

e verification that remediation goals have been achieved

e identification of ongoing monitoring requirements

At the same time the Decommission Steering Committee, a subcommittee of the Waste Management
Committee, was exploring options to decommission and rehabilitate major industrial sites so they could
be put back into a safe use’. At the time, Ontario and Québec had developed guidelines and policies to
address decommissioning and cleanup of generic industrial sites. British Columbia had undertaken clean
up of Pacific Place in Vancouver and proposed a contaminated sites program. CCME had also proposed
guidelines for polycyclic aromatic hydrocarbons (PAH) at coal tar sites.

The committee produced National Guidelines for Decommissioning Industrial Sites®. It was concluded
that regardless of regulation, the onus was on industry to be good corporate citizens and facilitate the
cleanup of sites. Also stated, was that actions should be site specific and that the “polluter pays”
principle be paramount in all decommissioning and cleanup. Industry should take preventative actions
to avoid future contamination. It was also noted that the polluter may no longer be viable or able to pay
for the clean up.

Suggestions to address the costs of rehabilitation while recognizing the polluter pays principle were
made. These included a decommissioning cleanup bond held by the government or an annual surcharge
based on practices and revenue or annual contributions to a contingency fund.

It was concluded that existing environmental legislation and regulations could address contaminants
but, except for Ontario and Québec, a provincial policy on how these regulations would be applied was
needed to address industrial sites.

In 1992, a core group of representatives from CCME jurisdictions addressed liability issues®. Members of
the committee were Nova Scotia, Ontario, Canada, Manitoba, Alberta, and representatives from five
stakeholder organizations: the Canadian Banker’s Association, Canadian Environmental Law Association,
Canadian Chemical Producers Association, West Coast Environmental Law Association and the Canadian
Petroleum Products Institute.



A broader advisory group participated in discussions on a variety of liability issues. Thirteen principles on
contaminated sites liability came out of the process.

The committee recommended that these principles be supported in policy and legislation:

1.

10.

11.

12.

13.

The “polluter pays” principle should be paramount.

Governments strive to satisfy the principle of “fairness”. It should be possible to satisfy the
principles of both “polluter pays” and fairness. “Deep pockets” should be rejected as a
determinant of liability.

The three concepts of “openness, accessibility, and participation” be enshrined.

Support the principle of “beneficiary pays” based on the view there should be no “unfair
enrichment”.

Base the process on the principles of “sustainable development”.
Cast a broad net for determination of potentially responsible persons and include a defined list
as well as a clearly defined statutory exemption for certain types of parties such as lenders and

receivers.

Enable recovery of public funds and have priority for recovery from estates that have entered
bankruptcy or receivership.

Encourage efficient cleanup of sites and fair allocation of liability and discourage excessive
litigation by promoting alternative dispute resolution.

Include a list of factors for use in the liability-allocation process. (a suggested list was provided)
Make available alternative dispute resolution as an alternative in the allocation process.

Maintain discretion for the designation of contaminated sites. Base designation on risk to
human health and to the environment. Public notification should also take place.

A “responsible person” who completes a cleanup to the required standards should be issued a
certificate of compliance that indicates that they have met the standards of the time, but does
not absolve them of further liability should standards or regulations change.

Develop benchmarks relative to land usage and site location. Include public input into
development of these benchmarks.

In the early to mid-1990’s, with guidance from the CCME process, jurisdictions amended existing
legislation or established new legislation. Alberta was one of the first to specifically address
contaminated sites in the Environmental Protection and Enhancement Act!®. Other jurisdictions



followed suit, some using Alberta as an example. Manitoba stands alone in enacting a separate statute
to address contaminated sites®’.

In 2003, CCME began a study to re-examine whether the established principles were still relevant and
added the allocation of liability and brownfields to its agenda'2. A review and consultations with
stakeholders was carried out. The results informed liability issues for other types of sites, particularly
the transfer of liability.

In 2004, the Environmental Law Centre prepared a report, A review of Regulatory Approaches to
Contaminated Site Management, for Alberta Environment!®, The focus of the review was:

e brownfields and voluntary cleanup

o liability matters, including allocation and termination of liability

e retrospective application of contaminated land legislation and liability

e triggers (initiating circumstances or conditions) for the use of contaminated land legislation and
regulatory tools

o effects of changing remediation objectives on liability and remediation obligations

The report provided the following findings. At the time, all Canadian jurisdictions had some form of
environmental legislation enabling management of contaminated land, although some was through
provisions related to control of substance or contaminant releases, rather than provisions specifically
directed to contaminated land. Alberta, British Columbia, Manitoba, Nova Scotia and Yukon had
incorporated most or all of the liability principles into their legislation. Ontario and Québec had
incorporated about half of the principles. The remaining jurisdictions incorporated only a few of the
principles into their legislation.

All jurisdictions included the "polluter pays" principle as an important element of their regulatory
systems and almost all provided for retrospective application of their legislation to contaminated land.

At the time, most jurisdictions had in place or were building regulatory systems that recognized limited
resources on the part of regulators (BC had incorporated a fee for service). Most jurisdictions had taken
steps to increase public accessibility of information related to land contamination, usually in the form of
a separate site registry or through registration of notices in the applicable land registry system.

Exemptions from liability were often tied to a lack of involvement in causing contamination or to the
exercise of due diligence with respect to one's involvement with a site, and contamination on that site.
Every jurisdiction, except one, provided for retroactive application of its legislation and retroactive
liability for contamination. There was no clear trend regarding the use of joint and several liability versus
proportional liability, although most of the jurisdictions used a combination of the two approaches. The
use of third party expert review and certification began to be incorporated into regulatory systems. The
effect of changing remediation standards on liability or remediation obligations was not addressed.

Many jurisdictions either had adopted or were moving to facilitate use of risk management to deal with
land contamination. Remediation of contaminated land was being tied to anticipated land use after
remediation. In many jurisdictions, changes in land use trigger regulatory duties, ranging from
requirements to provide information to duties to undertake new environmental site assessments. For
example, British Columbia, Ontario and Québec all linked their contaminated land management systems



to land use planning requirements, often with requirements that certain land use authorizations not be
granted without certain environmental conditions being met.

Incorporation of third party expert review and certification into regulatory systems was considered a
way for governments to deal with limited resources. Some jurisdictions provided for a roster of experts
to be determined by the minister or other government officials, while others set out the necessary
qualifications for experts in its regulations.

Since this review, legislation across Canada has further evolved, informed by new information and
experience with program application. In several jurisdictions (Ontario!*, Nova Scotia®>, Manitoba®®,
PEIY7, BC®®) operational third party reviews of contaminated sites programs led to alterations in program
procedures and legislative amendments.

Additionally, developing case law around liability has further refined the procedural application of this
principle.

CCME committees continue working collaboratively on updating and amending technical information
and standards.

In addition, regional groups formed to work collaboratively and harmonize approaches to management
of contaminated sites. In the Atlantic region, Atlantic Risk-Based Corrective Action (Atlantic RBCA) is a
process to assess and manage the remediation of sites impacted by petroleum hydrocarbons and other
contaminants in Atlantic Canada. The implementation and maintenance of Atlantic RBCA is overseen by
the Atlantic Partnership in Risk-Based Corrective Action Implementation (Atlantic PIRI)®.

Established in 1997, Atlantic PIRI is a collaborative group of provincial environment regulators, industry
representatives, and regional environmental consultants from Nova Scotia, New Brunswick, Prince
Edward Island, and Newfoundland and Labrador. This group identifies and discusses issues, develops
standards and processes, and provides recommendations for continued technical and regulatory
harmonization across the region.

In 2006, the CCME liability group published a report on the re-evaluation of the liability principles for
contaminated sites?’. The conclusion was that the original 13 principles still applied. It recommended
an additional principle to address the transfer of liability and the conditions to be imposed.

Experience with the implementation of programs, practices and policies requires on-going amendments
and changes in procedures to address emerging issues.

Orphaned and Abandoned Mines

Orphaned and abandoned mines are those mines for which the owner cannot be found or for which the
owner is financially unable or unwilling to carry out rehabilitation. They pose environmental, health,
safety and economic problems to communities, the mining industry and governments in many
countries, including Canada?®™.

Abandoned mines exist in all jurisdictions in Canada. These sites were not well documented as to their
numbers and associated health, safety and environmental impacts and liabilities. The most serious
environmental issues are acid drainage and metal leaching from underground workings, open-pit mine
faces and workings, waste rock piles and tailing impoundment areas?2. Further research and data
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compilation is required to support sound decision-making, cost-efficient planning and sustainable
rehabilitation.

In 1999 and 2000, a number of stakeholders in the mining industry asked the Ministers of Mines across
Canada to establish a joint industry-government working group to review the issue of abandoned mines.
The ministers supported the initiative and requested a workshop be organized?:.

The Workshop on Orphaned/Abandoned Mines in Canada, held in 2001, reviewed the issues
surrounding orphaned and abandoned mine sites and identified processes to move forward. Five major
themes were discussed:

e building a national inventory

e community perspectives

e setting standards and rational expectations
e ownership and liability issues

e identification of funding models

The workshop produced a set of principles and objectives which are:

1. Remediation of orphaned/abandoned mine sites must be based on concern for public health
and safety, respect for ecological integrity, and sustainable development.

2. All work currently on-going with respect to inventory building and remediation must continue to
be based on sound science and good communication among all parties.

3. Work toward eliminating future abandonments must continue, including the tightening of
regulatory approaches.

4. The “polluter pays” principle must be implemented.

5. Targeted end-use and reclamation standards must be acceptable to local communities.
6. There must be transparency and disclosure in all decision-making processes.

7. All endeavours must encompass the notion of fairness.

8. Although the objective must be comprehensive reclamation of all sites, the approach must be
cost effective and based on an acceptable method of prioritizing sites (for each jurisdiction).

The objectives were that a national multi-stakeholder advisory committee be formed and funded to
address the following issues/initiatives to:

1. develop capacity for a national inventory of active, closed and orphaned/abandoned mine sites
based on compatible inventories in each province and territory, and including an acceptable
system for categorization and priority ranking



2. reach agreement upon definitions and terminology as applied to orphaned/abandoned mine
sites

3. develop a plan to foster community involvement in decision-making about closure and
reclamation standards, and to ensure that targeted end-use and reclamation standards are
acceptable to local communities

4. evaluate the efficacy of various approaches, including voluntary rehabilitation legislation, permit
blocking, non-compliance registries, and allocative liability versus joint-and-several liability

5. evaluate models and mechanisms to pay for the remediation of orphaned/abandoned sites,
including insurance options and contingency funds

6. develop a plan for shared responsibility and stewardship when ownership cannot be established
7. develop a plan to foster transparency and disclosure in all processes
8. engage other relevant federal, provincial and territorial departments and ministries

9. secure appropriate funding for the above, at a level to be determined by Intergovernmental
Workshop Group on the Mineral Industry and other stakeholders, to ensure delivery of the
initiative

The ministers endorsed the workshop results. The National Orphaned/Abandoned Mines Initiative
(NOAMI) was established. An Advisory Committee, with representation from the Canadian mining
industry, federal, provincial and territorial governments, non-government organizations and Indigenous
representatives guides NOAMI. The advisory committee receives direction from the Canadian mines
ministers and reports their progress at the national mines ministers’ conference. The federal, provincial
and territorial governments, the Mining Association of Canada and the Prospectors and Developers
Association of Canada, jointly fund NOAMI's activities. Its activities focus on policy solutions for
management of orphaned and abandoned mines?*.

A number of published reports, guidance documents and tools assist in management of orphaned and
abandoned mine sites.

In the early years, task groups formed to work on key issues. These included standardization of
definitions and development of a web-based inventory of orphaned and abandoned mine sites across
the country and their relative risk levels, which is now available on-line?>. Other issues addressed are
development of best practices for community engagement, reviews of the legislative environments and
an examination of funding approaches for mine rehabilitation?®.

A 2007 jurisdictional review?” provided a snapshot of the status of orphaned and abandoned mine site
legislation at the time. The findings include that orphaned sites are not usually recognized or defined in
legislation. Thus, there are no mechanisms developed to effectively deal with these sites. Even in
jurisdictions where an orphaned site is defined, usually in environmental legislation, there is no follow
through to a program that would effectively address the issue. Legislation recognizes the liabilities of an



operating mine with identifiable responsible parties and has mechanisms such as fees, securities and
penalties to address the liabilities; these are often insufficient. However, if a company becomes
insolvent, the management responsibility falls to the Crown along with a need to bridge any gap in
funding. If a responsible party for a legacy site cannot be found, the responsibility also falls to the
Crown. Even though there is legislation to address liability, these conditions cannot be enforced if there
is no identifiable responsible party. The responsibility falls to the Crown and the Crown would therefore
impose conditions on itself.

Most orphaned and abandoned mine sites are addressed under emergency actions due to safety issues,
at a cost to the Crown. Ad-hoc programs without statutory support appear to be ineffective in dealing
with the overall problem. None of the jurisdictions reviewed had authority to impose levies and create
permanent funds dedicated specifically to mine site remediation. In some environmental legislation,
related to contaminated sites, the minister may impose levies and establish a fund, but no jurisdiction
had a sustaining fund for contaminated mine sites.

To help address orphaned and abandoned mine sites the author suggested that collaborative
approaches between governments and government and industry be enhanced. In addition, volunteer
abatement, remediation and reclamation should be included in legislation. Possible ways in which
liability could be minimized or waived for parties willing to undertake the actions required are outlined
in the report.

Funding is a major issue in addressing orphaned and abandoned sites. The author also recommends the
establishment of an Orphaned and Abandoned Mine Cleanup fund in legislation and identification of the
minimum and maximum amount in the fund each fiscal year, as well as authorization of a well-defined
remedial action plan and budgetary process. Suggested was that funding would come from general
revenue, cost sharing arrangements, levies, government-industry partnerships, a portion of mining tax
revenues along with financial incentives for industry and other sources such as fines and penalties,
donations etc.

Following the legislative review, NOAMI focussed on the closure requirements for mines and the long-
term liabilities. Studies on a policy framework regarding the transfer of mining lands back to the Crown,
long-term liabilities, decision processes for accepting these lands back to the Crown and long-term
stewardship were published?® .

In addressing mine closure and long-term liabilities, researchers concluded that closure plans are
required by statute in all jurisdictions?*. Recommended is that these plans and associated assurances be
regularly reviewed and adjusted as required, especially when closure is imminent. Also suggested is that
estimates of cost for long-term maintenance be done or reviewed by third parties to ensure they are
reflective of true costs. Issues and processes surrounding post-closure and return of the sites to the
government are outlined. Although all jurisdictions will accept sites, the conditions for acceptance vary,
and processes are generally weak, except in Saskatchewan. Several jurisdictions will not accept
properties with ongoing water treatment or contamination concerns, but there is little indication of how
these sites will be maintained or funded should the proponent disappear. The authors found little
address of catastrophic events or contingency response planning for worst-case scenarios. Challenges in
calculating future costs are regularly encountered; there is no widely accepted process.
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Many of the policy and information gaps identified in these studies have been filled or are in the process
of being addressed. Inventories, classification and reclamation of orphaned and abandoned sites have
accelerated since NOAMI’s establishment. The involvement of auditors general in requiring an accurate
accounting of liabilities and identification of priorities has also focussed attention on orphaned and
abandoned mine sites.

Legislation and policy continues to evolve to address current and foreseeable issues, particularly to limit
to the extent possible, government liabilities in the future. Climate change adds a complexity to the
situation. The universal outstanding issue continues to be: how to address and fund reclamation of
emerging and legacy orphaned and abandoned sites.

The following section outlines current approaches to addressing contaminated sites across Canada, and
environmental liabilities for mine sites, sand and gravel, and oil and gas operations for a select number
of jurisdictions.

2.2 Jurisdictional Summaries
The minister requested the commission to further research and analyze regulatory regimes across
Canada to better understand best practices, and adaptability to Manitoba.

Following is a summary of the regulatory environment for each jurisdiction, highlighting major
differences and singular approaches to management of contaminated sites. Provided is a legislative
overview of the main components in contaminated sites programming. An overall summary can be
found in Table 1. The information was collected through review of statutes and regulations as well as
examination of third party program reviews, policies and mandated guidance documents. Provincial
representatives in British Columbia, Nova Scotia and Saskatchewan were contacted to gain clarity on
their approaches to contaminated sites management.

Approaches to management of mine environmental liabilities were examined in British Columbia,
Ontario and Saskatchewan. Examples are also included for Australia and the United States. Programs
for aggregate and quarry mining were investigated in Alberta, British Columbia, Ontario, Québec and
Saskatchewan.

The panel also examined the reclamation and security requirements as well as levies and funds
associated with the oil and gas industry in Alberta, British Columbia, Saskatchewan, and North Dakota.

Review of legislation and program implementation was done from a procedural viewpoint. Legal
analysis of interpretations regarding legislation has not been undertaken and will be required prior to
consideration of legislative change in Manitoba.

2.2.1 Alberta

Contaminated Sites

In Alberta, contaminated sites are addressed in the Environmental Protection and Enhancement Act?°,
the Remediation Regulation3! and the Conservation and Reclamation Regulation®2. The Contaminated
Sites Policy Framework® provides guidance on the implementation of the program. Among the
principles included in the description of the purpose of the act is “the responsibility of polluters to pay
for costs of their actions”.
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The act enables the minister to “establish programs and other measures for the use of economic and
financial instruments and market-based approaches for the purposes of protecting the environment,
achieving environmental goals in a cost effective manner and providing methods of financing programs
and other measures for environmental purposes” 34,

The act established the former Environmental Protection and Enhancement Fund and the Environmental
Protection Security Fund, as described later.

Reporting Contamination

A person who releases or causes or permits the release of a substance into the environment that may
cause, is causing, or has caused an adverse effect must immediately report it to the department.
Adverse effect is defined as an “impairment of or damage to the environment, human health or safety
or property”.

The person having control of the substance also has the duty to take all reasonable measures to:

e repair, remedy and confine the effects of the substance

e remediate, manage, remove or otherwise dispose of the substance to prevent an adverse effect
or further adverse effect

e restore the environment to a condition satisfactory to the director®®

The director may issue an environmental protection order to address release of a substance and remedy
the effects. An inspector or the director may issue a remediation certificate if work is satisfactory.

Designation and Responsibilities

Where the director is of the opinion that a substance may cause, is causing or has caused a significant
adverse effect is present in an area of the environment, the director may designate an area as a
contaminated site. The director must notify the owner, others responsible and the municipality in a
form set out in regulation. Any person directly affected by the designation may submit a statement of
concern to the director?®,

A 2004 review for Alberta Environment noted that in practice, voluntary cooperation is sought and site
designation is rare. Agreements between responsible parties and apportionment of costs is
encouraged. Such agreements shield the parties from environmental protection orders®’.

Person responsible for the contaminated site3® is defined as:

e aperson responsible for the substance that is in, on or under the contaminated site

e any other person the director considers caused or contributed to the release

e the owner of the contaminated site

e aprevious owner of the site who was the owner at any time when the substance was in, on or
under the contaminated site

e asuccessor, assignee, executor, administrator, receiver or trustee of any of the above

e aperson who acts as the principal or agent for anyone other than the person responsible for the
substance
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Table 1: Jurisdictional review of contaminated sites remediation.

Final

Province or Polluter | Site Apportionment | Registry | Designation Standards Fund | Appeals
Territory Pays Professional Referenced
Alberta Y Y Y Y Y Y N Board
British Columbia N Y Y Y Y Y N Panel”
Manitoba Y N Y Y Y Y N Minister
Commission
New Brunswick N Y N Y Y Y N Minister
Newfoundland & N Y N Y Preliminary & Y N Minister
Labrador final
Northwest N Y N N N N N Minister
Territories
Nova Scotia Y Y Y Y Y* Y YA Minister
Ontario N Y N Y N Y N Tribunal
Prince Edward N Y N Y Preliminary & Y N Commission
Island Final
Québec N Y N Y N Y N Tribunal
Saskatchewan N Y Y Y N Y Y Courts
Yukon N N Y Y Preliminary & Y N Minister

*Not in practice "See description on status.
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Municipalities are exempt if they acquired the property through tax arrears.

A person responsible for a contaminated site may prepare a remedial plan for approval or make an
agreement with others and/or the director; the director must approve all agreements®.

Where the director designates a contaminated site, the director may issue an environmental protection
order to a person responsible. In determining the person responsible, the director will take into
consideration®’:

e when the substance became present in, on or under the site
e inthe case of an owner or previous owner of a site
o whether the substance was present at the time the person became owner
o whether the person knew or ought reasonably to have known
o whether the substance ought to have been discovered had the owner exercised due
diligence
o whether the presence of the substance was caused by the omission of another person
o the price the owner paid and the relationship between that price and fair market value
had the substance not been present
e inthe case of a previous owner, whether they disposed of their interest without disclosure
e whether the person took reasonable care to prevent the presence of the substance
e whether the person dealing with the substance followed accepted industry standards and
practice in effect at the time or the laws at the time
e whether the person contributed to further accumulation of the substance
e what steps the person took to deal with the substance
e any criteria the director considers relevant

The environmental protection order may:

e require the person to take any measures the director considers necessary to restore or secure
the contaminated site

e provide for the apportionment of costs

e regulate or prohibit the use of the contaminated site

The person responsible and the municipality receive notice, as do any others required by regulation.

Where an environmental protection order is directed to more than one person, all persons are jointly
and severally liable for costs*!.

Conservation and Reclamation

If required by regulation an operator must provide a security and insurance®2.

An operator must conserve specified land, defined by regulation, reclaim specified land and unless
exempt by regulation obtain a reclamation certificate®.

Site conservation or reclamation must be done in accordance with conditions of approval or code of
practice, terms and conditions of a protection order, or on directions of an inspector or the director, and
the act. Aninspector or director may issue a reclamation certificate if conservation and reclamation are
completed satisfactorily.
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An environmental protection order can be issued any time before a certificate is issued and may apply
to offsite damage. An order can be issued, if new information becomes known after a certificate is
issued. Surrender of surface rights or expropriation cannot take place unless a certificate is issued*.

Where an enforcement order is issued to more than one person, all are jointly responsible to carry out
the terms and are jointly and severely liable for payment of costs*.

Remediation

Remediation certificates may be issued, on request, when remediation has been carried out under the
terms and conditions or approval or a protection order. If a certificate is issued, an environmental
protection order cannot be issued for further work related to the same substance. A remediation order
does not affect an obligation to obtain a reclamation certificate, also covered under the act “°.

Appeals

The Environmental Appeals Board hears appeals pertaining to environmental protection orders
regarding conservation and reclamation and reclamation and remediation certificates. The act states
that “submitting a notice of appeal does not operate to stay the decision objected to”. The Board
retains the discretion to issue a stay®’.

Additionally, “... the Minister or the Board has exclusive and final jurisdiction to do that thing and no
decision, order, direction, ruling, proceeding, report or recommendation of the Minister or the Board
shall be questioned or reviewed in any court, and no order shall be made or process entered or
proceedings taken in court to question, review, prohibit or restrain the Minister or the Board or any of
its proceedings”®. This means that appeal to a court may only address issues of jurisdiction and law,
and cannot overturn a decision of the minister or the board.

Orphaned Sites

The minister may establish programs and other measures to pay for costs of restoring and securing
contaminated sites and the environment affected by the contaminated sites where the person
responsible cannot be identified®.

Standards and Guidelines

The minister may also develop objectives, standards, practices, codes of practice, guidelines or methods
to meet environmental protection goals including those for monitoring and predictive assessment.

Qualified Professional

The legislation states that, if required by regulation, no person shall undertake an activity without the
specified certificate of qualification. The certificate may be issued by the director or an approved
organization. It also states that any activity should comply with any code of practice®..

Security

If required by regulations, an applicant for or a holder of an approval, a registration, remediation
certificate, a certificate of qualification or a certificate of variance shall provide financial or other
security and carry insurance>2.
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Policy and Regulations

Alberta’s Contaminated Sites Policy Framework provides a description on how the statute, regulations,
policies and guidance documents are incorporated into a comprehensive program. The department’s
policies promote the return of contaminated sites to productive use and ensure that risks to human
health and the environment are minimized. Also indicated is that the Alberta Energy Regulator will
apply these policies to upstream oil and gas and coal activities to ensure the same objectives are met for
these activities®3.

The Remediation Regulation®* adopts the guidelines that direct the implementation of the remediation
program. Detailed instructions on the reporting, assessment and remediation processes are provided.
The regulation also affirms the requirements for a qualified professional to undertake all activities.
Review of the regulation is required every five years.

Reclamation

The objective of the Conservation and Reclamation Regulation is to return specified land to an
equivalent land capability. The regulation allows the director to establish standards, criteria and
guidelines and requires an operator to conserve and reclaim the specified land according to the
standards, criteria and guidelines. Codes of practice are adopted by the regulation. Specified lands
include those used for oil and gas production and pipelines, telecommunication systems, pit mines,
quarry and peat operations, railways and roadways. Some oil and gas reclamation activities are
governed by the Alberta Energy Regulator®.

The regulation sets out the parameters on how local inspectors are incorporated into the program and
an operator’s liability after obtaining a reclamation certificate. The regulation applies to coal and oil
sands mines and processing plants®®.

In undertaking approved reclamation, securities are required or may be imposed by the director. The
amount of the security is based on:

e the estimated costs of conservation and reclamation submitted by the operator

e the nature, complexity and extent of the activity

e the probable difficulty of conservation and reclamation in consideration of such factors as
topography, soils, geology, hydrology and revegetation

e any other factors the director considers relevant

The amount of the security is determined in accordance with the code of practice. Adjustments to the
security are made in accordance with the applicable code of practice®’.

Environmental Protection Enhancement Fund

Until December 5, 2019, the Environmental Protection and Enhancement Fund®® was used for
environmental protection and enhancement and emergencies with respect to any matter under the
minister’s administration. Although the fund has been rescinded, it is included as some of its attributes
may be of interest to the Manitoba government.
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The fund was held by the minister, under a separate accounting record, and administered in accordance
with the act. However, Treasury Board could transfer money to the consolidated revenue fund if money
in the fund was not required for the purposes of the fund.

Revenue to the fund included:

o fees, levies, revenue, royalties, penalties, charges, dues, rents or other sums received by the
government regarding any matter under the minister with Treasury Board Approval

o forfeited securities

e money recovered for work carried out by the government or taking emergency measures under
any act administered by the minister

e money advanced by the minister from the consolidated revenue fund, capped at $100 million

e money from a supply vote appropriated for the purpose of the Environmental Protection and
Enhancement Fund

Although the purpose of the fund was quite broad it appeared it was primarily used for fighting forest
fires. The source of funds was primarily transfers from the Department of Agriculture and Forestry.
However, a small portion of the fund was directed to environmental emergencies®°.

The Fiscal Measures and Taxation Act, proclaimed on Dec 5, 2019, dissolved some dedicated funds,
including the Environmental Protection and Enhancement Fund, and rescinded the provisions of the act
relating to the fund®°.

Environmental Protection Security Fund

The Environmental Protection Security Fund®! is administered by the minister and can be used in
accordance with the act. Contributions to the fund come from security deposits required through an
approval, code of practice, a registration, a certificate of qualification, a certificate of variance or by an
approval or licence under the Water Act®.

The fund’s purpose is to hold security until land reclamation is completed satisfactorily. The funds are
used to complete reclamation if the operator does not comply with the conditions of the approval or the
operator is unwilling or unable to do the work.

The securities are connected to:

e chemical production and manufacturing plants
e coal and oil sands mining operations

e hazardous wastes and recyclable projects

e landfills

e quarry activities

e sand and gravel operations

e waste management facilities

This fund does not hold security for oil and gas wells or other mining activities; these are held by the
Alberta Energy Regulator, described below.
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Sand and Gravel Operations

The Ministry of Environment and Parks regulates pit operations under environmental legislation and a
code of practice. The province also encourages municipalities to address aggregate operations,
especially smaller ones.

All pits, regardless of size, classification or whether on public (except federal) or private land, must
comply with requirements of the Environmental Protection and Enhancement Act and the associated
Conservation and Reclamation Regulation®. Under the act, “pit” means “any opening in, excavation in
or working of the surface or subsurface made for the purpose of removing sand, gravel, clay or marl and
includes any associated infrastructure, but does not include a mine or quarry” ®*. The act requires an
operator to conserve and reclaim specified land, which includes pits regardless of size, and to obtain a
reclamation certificate from a ministry inspector®.

The regulation specifies further that an operator must conserve and reclaim the lands to an equivalent
land capability in accordance with applicable standards, criteria, guidelines established by the director®®.

Large Pits (Class |) on Private Land

Class | pits are five hectares or more in area, on private land and exclude borrow excavations. Operators
must register with the ministry before constructing, operating or reclaiming a Class | pit®’, must comply
with a code of practice approved under the regulation® and provide security. The Code of Practice for
Pits® provides detailed requirements for filing of an activities plan for authorization by the director
along with a financial security.

The activities plan includes the intended use for reclaimed areas. Reclaimed area means the area of a
pit where the landscape has been re-established, the topsoil has been replaced and vegetation has been
established, but does not include any certified area. The plan must contain a description of the
measures to be used to prevent any adverse effects resulting from the activities. Adverse effects are
defined in the act as impairment of or damage to the environment, human health or safety or property.
The operator must report any contraventions of the code and, include a summary of all measures to be
taken to address remaining adverse effects.

Under the act, if required by the regulations, an operator, other than a government or government
agency, shall provide financial or other security and carry insurance for the activity carried out by the
operator’®. The regulation requires that an operator provide security to the director before the pit is
registered’!.

The security, as established by the code, is $250 per acre plus the estimated costs for a third party to
rehabilitate the site’2. Security, in the form of cash or a letter of credit, must be renewed every five
years. Security is paid into the Environmental Protection Security Fund (described above). The
regulation requires that any security forfeited by an operator be transferred to the consolidated
revenue fund. In that case, the minister may, carry out conservation and reclamation activities on the
site”3.

Small (Class Il) Pits on Private Land

Class Il pits are less than five hectares in size on private land. Class Il pit operators do not need to
register with the ministry as they do not fall under the Code of Practice for Pits. Operators must
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conserve the land and reclaim these pits as regulated under the act. Operators of class Il pits are subject
to all conditions of the Water Act’*.

To support reclamation success, operators of Class Il pits are strongly encouraged to pre-plan the
reclamation intended at the end of the life of the pit. A landowner may negotiate reclamation
requirements in their agreement with an operator. Additional requirements concerning reclamation
may be established at the municipal level”.

Once a pit becomes larger than five hectares, the operator must cease all activity within it.
Requirements for a Class | pit must be met before activity can resume including a registration authorized
by the ministry.

Municipal Regulation of Pits on Private Land

A provincial guidebook advises municipalities to address aggregate operations in their municipal
development plans’®. The guidebook suggests that policies might include a number of land use
considerations as well as a requirement to post reclamation bonding for sites of five hectares or less.

Under the Community Aggregate Payment Levy Regulation’’, municipalities may pass bylaws requiring
aggregate sand and gravel extraction operators to pay a levy of up to $0.40 per tonne. The levy is
intended to help finance community benefits and offset community impacts from pit operations.
Approximately half of Alberta’s municipalities have such a levy in place’®. The levy does not apply to a
shipment from a pit owned or leased by the Crown or a municipality for a use or project being
undertaken by or on behalf of the Crown or a municipality.

Pits on Public Lands

The removal of surface material, which includes sand and gravel, from public land is managed through a
short-term (one year or less) license or a long term (up to 25-year) lease under the Public Lands
Administration Regulation’® pursuant to the Public Lands Act®. Under a license, the operator must pay
a royalty and a surcharge prescribed by the minister. The surcharge covers, among other things,
restoration and reclamation of public pits.

The director may also require security from an authorized occupier of Crown land under the Public
Lands Act®.. According to a government guide® published in 2008, the security required from a lease
holder for surface mineral operations on public land is $1,000 per acre. It is not evident that this
amount had been updated since that time.

In the system for tenders or bids to lease public land for pit operations, a successful bidder will have up
to six months to prepare a Conservation Operation and Reclamation Plan. This plan will provide specific
details on the operation, including how reclamation will progress during the term of the proposed
disposition and provide an appropriate security. The appropriate level of security was not specified®:.

In November 2019, the Alberta Auditor General in a follow-up report® on the management of sand and
gravel pits on public lands concluded that the Ministry of Environment and Parks does not do enough to
protect Albertans from unnecessary risks created by sand and gravel pits.

The report noted the ministry does not collect enough security from pit operators to compel them to
reclaim the land and to cover the cost of reclaiming pits if operators fail to do so. The auditor reported
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that the ministry held $31 million in security but that it would cost $151 million to reclaim all the
disturbed pits on public land. The report noted that it was very unlikely that all operators would fail to
reclaim the land. The most likely scenario was that government would have to cover the shortfall for
the un-reclaimed inactive pits, some of which could be orphaned pits. The shortfall for these pits was $7
million.

The report also indicated that the ministry does not enforce reclamation requirements when operators
repeatedly fail to meet them or collect all royalty payments that pit operators owe to Albertans.

On a positive note, the auditor concluded that the ministry had implemented previous
recommendations to ensure operators report the correct volume of sand and gravel they extract and
the royalties due, and to assess the sufficiency of the security.

Oil and Gas

The Responsible Energy Development Act establishes the Alberta Energy Regulator as a corporation, and
though it is not an agent of the Crown, the Lieutenant Governor in Council appoints the board®.

The regulator’s mandate is to provide for the efficient, safe, orderly and environmentally responsible
development of energy resources and, in so doing, to regulate the disposition and management of
public lands, the protection of the environment, and the conservation and management of water,
including the wise allocation and use of water, in accordance with energy resource enactments.

Powers, duties and functions include:

e overseeing the abandonment and closure of pipelines, wells, processing plants, mines and other
facilities and operations at the end of their life cycle

e regulating the remediation and reclamation of pipelines, wells, processing plants, mines and
other facilities and operations in accordance with the Environmental Protection and
Enhancement Act; reclamation includes the decontamination of land and water

e monitoring energy resource activity site conditions and the effects of energy resource activities
on the environment

The regulator also hears regulatory appeals and may hold hearings or make use of alternative dispute
resolution. In carrying out its powers, duties and functions, the regulator must also act in accordance
with any applicable regional plan. The regulator is empowered to issue directives to carry out various
aspects of its responsibilities.

The Alberta Energy Regulator is authorized to undertake duties and functions under other acts related
to energy resource activities. These powers include those for contaminated sites, remediation,
conservation and reclamation as set out in the Environmental Protection and Enhancement Act.
Additional authority for the regulator is outlined in the Specified Enactments (Delegation) Regulation®®.

Applications, decisions and matters specified in other acts are considered, heard, reviewed or appealed

in accordance with the act, its regulations and rules. Decisions of the regulator may be appealed to the
courts on a point of law or jurisdiction.
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The minister may give directions to the regulator for the purposes of:

e providing priorities and guidelines for the regulator to follow in the carrying out of its powers,
duties and functions

e ensuring the work of the regulator is consistent with the programs, policies and work of the
government in respect of energy resource development, public land management,
environmental management and water management®’

Security

Under the Oil and Gas Conservation Act®, the Oil and Gas Conservation Rules Regulation® and
directives®®, the Alberta Energy Regulator, through the Licensee Liability Rating Program, may require a
well or facility licensee to provide a security deposit at any time the licensee fails a licensee liability
rating assessment. This regulator holds these securities.

The regulator manages the Licensee Liability Rating Program. Under the program, a licensee whose
deemed liabilities exceed their deemed assets must post the difference as a security deposit with the
regulator. This rating is recalculated once a month °.

The Alberta Government recently announced a new Liability Management Framework®?, which will
include:
e alicensee capability assessment system to replace the Licensee Liability Rating program taking
into account factors beyond assets and liabilities
e assistance to distressed operators to manage their assets and operations
e aninventory reduction program with minimum annual licensee spending requirements,
averaged over five years, on abandonment and reclamation of inactive facilities
e an area based closure program where companies work together to share the cost of cleaning up
sites
e aprocess to address legacy and post-closure sites which were abandoned, remediated or
reclaimed before current standards were put in place as well as sites that have received
reclamation certificates and the operator’s liability period has lapsed

Abandonment and Reclamation

Under the Environmental Protection and Enhancement Act and the Conservation and Reclamation
Regulations, companies have a duty to:

e reduce land disturbance

e cleanup contamination (known as remediation)
e salvage, store, and replace soil

e revegetate the area

A company can apply for a reclamation certificate when it can demonstrate to the regulator that the site
is functioning in a similar manner as it was prior to disturbance, and no longer needs intervention. Only
companies with a reclamation certificate, which shows that all reclamation requirements have been met
can close their projects and end their surface leases®.

Under the QOil and Gas Conservation Act, the regulator may order a well or facility be suspended or
abandoned® where it is considered necessary to protect the public or the environment. A suspension
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or abandonment must be carried out in accordance with the regulations and rules. Abandoned sites are
those that have been permanently plugged, cut and capped and left in a safe and secure condition.
Surface reclamation work would be complete and reclamation certificates may have been issued.
Abandoned well locations are mapped and publicly available®.

If a well or facility is not suspended or abandoned in accordance with a direction of the regulator or the
regulations or rules, the regulator may authorize any person to suspend or abandon the well or facility,
or suspend or abandon the well or facility itself. Abandonment of a well or facility does not relieve the
licensee, approval holder or working interest participant from responsibility for the control or further
abandonment of the well or facility or from the responsibility for the costs of doing that work. The well
or facility suspension costs, abandonment costs and reclamation costs must be paid by the working
interest participants in accordance with their proportionate share in the well or facility.

The regulator may determine suspension costs, abandonment costs and reclamation costs and
allocate those costs to each working interest participant in accordance with its proportionate share in
the well or facility. The regulator will also prescribe a time for payment.

Where a well or facility is suspended, abandoned or reclaimed by a licensee, approval holder, working
interest participant or agent, the costs constitute a debt payable to those parties. Where a well or
facility is suspended or abandoned by the regulator or by a person authorized by the regulator, the costs
constitute a debt payable to the regulator. The debt is enforceable as if it were a judgement of a court.
Recent legislative changes strengthen the regulator’s role in requiring reasonable care to prevent
impairment or damage and the associated costs, and in specifically addressing remediation as well as
reclamation®®.

Orphaned Oil and Gas Sites

The regulator may:
e designate wells, facilities, facility sites and well sites to be orphan wells, facilities, facility sites or
well sites
e deem working interest participant or licensee (large facilities) to be defaulting if they
o have an obligation under the act to contribute toward suspension costs, abandonment costs
or related reclamation costs
o have not contributed to those costs as required by the act, and in the opinion of the
regulator, do not exist, cannot be located or do not have the financial means to contribute
to those costs®’

Orphan Fund and Orphan Well Association

An orphan fund is established under the Oil and Gas Conservation Act®®. The administration of the fund
is delegated, through the Orphan Fund Delegated Administration Regulation®, to The Alberta Oil and
Gas Orphan Abandonment and Reclamation Association, an independent non-profit organization,
generally known as the Orphan Well Association.

The association operates under the delegated legal authority of the Alberta Energy Regulator. The
board of directors is made up primarily of industry representatives (five) with one representative from
each of the Alberta Energy Regulator and Alberta Environment and Parks.
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The orphan fund covers a variety of costs related to suspension, abandonment and reclamation of
orphaned wells, facilities, facility sites and well sites, including recovering funds where the government
has taken action. It is also used to pay the costs of administering the fund.

Recent legislative amendments strengthen the association’s ability to manage and find purchasers for
viable orphaned sites, to accelerate the cleanup of orphaned wells, infrastructure and pipelines and to
expressly address remediation costs as well as reclamation costs100. The Orphan Well Association may
authorize money to be paid from the orphan fund for any of these purposes.

For large facilities, the fund may be used to pay a defaulting licensee’s share of costs. However, the
defaulting working interest participant or licensee is not released from any liability for costs. As well, if
the person who received the payment recovers all or part of the costs, they are to immediately pay the
regulator an amount equal to the amount recovered, less the reasonable costs of recovery as
determined by the regulator.

A debt to the regulator to the account of the orphan fund is treated the same as any other debt to the
regulator, and all the same remedies under the act are available to the association for that purpose.

Orphan Fund Levy

Under the Conservation Rules Regulation, the regulator may each year, prescribe classes of wells,
facilities (other than pipelines) and un-reclaimed sites and the rates of the orphan fund levy applicable
to each class!??. In prescribing the orphan fund levy for a fiscal year, the regulator must provide for a
total levy that will be sufficient to cover:

e the costs referenced in the fund purposes for the fiscal year, as estimated by the regulator

e any deficiency arising out of the operations of the fund from the previous fiscal year

e any surplus for emergency and non-budgeted expenditures that the regulator considers
necessary

Each licensee or approval holder’s levy is a portion of the total levy. The portion is calculated as the
licensee’s deemed liabilities divided by the sum of the industry’s liabilities°?.

Orphan fund levies for large facilities are calculated, held and accounted for separately in the orphan
fund and used only in relation to those facilities. A licensee that fails to pay the levy to the regulator by
the specified date must pay a penalty equal to 20 percent of the levy, unless directed otherwise. Under
limited circumstances, licensees may appeal the levy.

The act also provides for a special orphan fund levy against licensees of oilfield waste management
facilities.

Government Loans for Reclamation of Orphaned Sites

Until recently, funding for the association’s work came primarily from Alberta’s oil and gas producers
through the orphan well levy, set and collected by the regulator and transferred to the Orphan Well
Association. Since 2017, due to financial circumstance affecting the oil and gas industry, significant
loans have been made to the OWA by the Alberta and Canadian governments®,
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The recently launched Site Remediation Program, administered by the Government of Alberta, is
providing up to $1B in federal government funding to abandon and reclaim inactive oil and gas wells and
to provide employment in the industry. Industry may apply, and landowners and indigenous
communities may nominate sites, for grants. The funding flows to the service providers who do the
abandonment and reclamation work,

Security for Oil Sand and Coal Mines

The Alberta Energy Regulator is also responsible for holding the security deposits of the Mine Financial
Security Program for Oil Sands and Coal Mine closure costs. These deposits are required pursuant to the
Environmental Protection and Enhancement Act and the associated Conservation and Reclamation
Regulation?®,

At the end of a mining project’s life, the company that owns the coal or oil sands mine must remove all
infrastructure, remediate and reclaim their sites, return the land to a similar state and use before
development took place, and maintain the land until they receive a reclamation certificate.

A company’s security deposit is based on the estimated liabilities of its mine, which are the costs to
abandon, remediate, and reclaim the site. Companies can elect to pay the full security deposit based on
estimated liabilities at the start of the mining project, or four security deposits during the course of the
project, addressing potential risks throughout the mine’s life cycle.

The four deposit types, and when mining companies must pay them, are as follows:

e Base Security Deposit: All companies with new and existing mines must provide a base security
deposit. This amount is primarily used to maintain the security and safety of the site until
another operator assumes responsibility for the project or until all infrastructure is removed and
the site is reclaimed.

e Operating Life Deposit: This deposit covers project risks that coincide with the end of a mine’s
operations. A company is required to start posting financial security when there are less than 15
years of reserves remaining. This ensures that all outstanding abandonment, remediation, and
surface reclamation costs will be fully secured by the time there are less than six years of
reserves remaining.

e Asset Safety Factor Deposit: If a company’s assets (net cash flow from remaining reserves) fall
below an acceptable level, this deposit ensures that all Mine Financial Security Program
liabilities are fully funded. When a project’s asset-to-liability ratio falls below 3.0, the company
must pay the regulator sufficient financial security to bring the ratio back up to 3.0.

e Qutstanding Reclamation Deposit: This deposit addresses the risks posed by a company that
defers reclamation of its site until the end of operations. The company must post an outstanding
reclamation deposit when it fails to meet its approved reclamation plan targets°.

2.2.2 British Columbia

Contaminated Sites

British Columbia’s Environmental Management Act'%” addresses contaminated sites. The major focus is
on commercial and industrial sites. The Contaminated Sites Regulation®® provides specific direction on
the assessment and remediation process and protocols provide detailed standards.

24



Site Profile

The act requires provision of a site profile when applying for a subdivision or zoning change. The
applicant must indicate whether the property was previously a commercial or industrial site and provide
the prescribed information regarding past uses. A vendor must provide a site profile to a prospective
purchaser if the site was used for a prescribed commercial or industrial purpose or prescribed purpose
or activity. The profile must also be provided to the director as set out in regulation®.

The director may order a site profile if the director is of the opinion the site is contaminated based on
past use. The director is not liable for costs if no contamination is found.

The director may order an owner or operator to undertake a preliminary site investigation or a detailed
site investigation and to prepare a report in accordance with regulations and protocols. If the site is not
found to be contaminated the director is not liable for costs of the study.

Registry

The minister is required to establish a site registry and appoint a registrar. The director must provide
information and documents regarding contaminated sites as per the list provided!2°.

Designation

The act enables the director to determine whether a site is contaminated!. The director must make a
preliminary determination based on the available information, give notice to the affected parties
including the municipality, provide an opportunity for comment by the parties, decide on the final
determination, give notice and carry out the procedures prescribed by regulation.

A person can by-pass the procedure by making a request to the director, providing sufficient information
to determine the site is contaminated, and agreeing to be a responsible person for the site.

A final determination may be appealed.

Responsibility

Persons responsible for remediation of contaminated sites are:

e current owner or operator of the site

e previous owner or operator of the site

person who produced the substance or did not undertake due diligence
person who transported the substance and did not undertake due diligence
e person whose class is designated in the regulations

Persons responsible for remediation caused by migration are:

e current owner or operator of the site from which the substance migrated

e previous owner or operator of the site from which substance migrated

person who produced the substance and did not undertake due diligence

person who transported the substance and did not undertake due diligence

e secured creditor if they exercised control over persons undertaking treatment, disposal or
handling of the substance or if the creditor becomes the registered owner
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Persons not responsible for remediation are:

person who became responsible by an act of God and exercised due diligence

person who became responsible by an act of war and exercised due diligence

person who became responsible by act of omission of a third party and exercised due diligence
purchaser who could not have known and took appropriate steps to find out

person where the seller did not disclose the contamination

person who did not pollute when in ownership

person who transported the contaminant and acted responsibly

government body that inadvertently acquires property

person providing assistance and advice on remediation

person who owns or operates a site where contamination is due to migration

person who owns or operates a site where there are naturally occurring substances
government body that owns roadways, sewerage or waterworks

person who was a responsible person where a certificate of compliance was issued and for
which another person proposes or undertake a land use and change further remediation
person who is in a designated list in the regulations as not responsible

A person responsible for remediation is absolutely, retroactively and jointly and separately liable for
costs on and offsite, unless a director, by order, or a court apportions a share of the liability to a

responsible person

112

Program staff indicated that the onus is on the owner to demonstrate, on a balance of probabilities, that
they are not responsible.

Remediation costs include preparation of a site profile, site investigations and reports, legal and
consultant costs, and any fee imposed.

Any person (e.g. minor contributor, responsible person and director) may commence action to recover
costs as long as not under consideration by director or panel.

Remediation

The director may issue a remediation order to any responsible person, and may require a person to

undertake remediation, contribute cash or in-kind to another person or provide a security in the amount
and form determined by the director.

In issuing an order the director must consider:

adverse effects on human health and the environment

potential adverse effects on human health and the environment

likelihood of responsible persons not acting expeditiously or satisfactorily

in consultation with the chief mines inspector, the requirements of a reclamation permit under
the Mines Act

in consultation with the commission, the adequacy of remediation undertaken under the Oil and
Gas Activities Act

the actions being undertaken or to be undertaken under a recovery related to a spill response
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The director, in deciding who the order will be directed to must take into account:

e private agreements between and among responsible persons

e who should be named a responsible party based on the most substantial contributions to the
contamination

A remediation order does not limit the right of a person to seek relief by some other method such as
from the allocation panel or the courts.

If a remediation order is issued but the site has not yet been designated as contaminated, the director
must determine whether the site is contaminated and if the appropriate person is named in the order.
If the person named is not responsible then government must compensate the person for costs incurred
directly related to the order.

A person who receives a remediation order must not, without consent of the director, knowingly do
anything that diminishes or reduces assets that could be used to satisfy the terms and conditions of the
remediation order; if they do so the director may take action to recover the amount of diminishment or
reduction.

The director must give notice of intent to issue an order to all parties concerned. Program staff
indicated that this often promotes greater voluntary cooperation on behalf of the parties, negating the
need to finalize the order.

All investigations, assessments and remediation actions must be undertaken under the supervision of a
site professional. The site condition report must be signed off by a site professional'*. The act enables
the minister to determine who is a site professional**.

Apportionment

The minister may appoint up to 12 people with specialized skills in contamination, remediation or
dispute resolution to act as advisors.

A director, on request of any person, may appoint an allocation panel of three advisors to provide an
opinion on any or all of the following:

e whether a person is a responsible person

e whether a responsible person is a minor contributor

e theresponsible person’s contribution to the contamination and the share of their costs
attributable to the contamination

The panel is to consider:

e the person’s relative contribution to contamination

e the nature and quantity of substances causing contamination

e the degree of toxicity of the substances

e the degree of involvement by the responsible person in comparison to others

o the degree of due diligence exercised by the responsible person compared to others
e the degree of cooperation with government official
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e inthe case of a minor contributor, if contribution was minor, required no remediation or the
cost would be minor
e other relevant factors

In determining whether a responsible person is a minor contributor the director must consider:

e whether only a minor portion of contamination can be attributed to the person
e whether not remediation is required due to the contribution, or the costs attributable to the
person are minor

e inall circumstances, whether the application of joint and separate liability would be unduly
harsh

The director is not bound by the opinion of the panel*®°.

Program manager advised that the applicability of sections of the act dealing with the allocation panel
and minor contributor have been restricted by court decisions. They advised that before making any
changes to legislation in Manitoba, case law should be studied and recommended consultation between
provincial legal advisors.

Voluntary Remediation Agreements

On request of a responsible person or minor contributor a director may enter into a voluntary
agreement, consistent with regulations, that includes:

e provisions of financial or other contributions

e certification that all information has been disclosed
e security in the form prescribed

e schedule of remediation

e other conditions imposed by the director

On entering into an agreement:

e theresponsible person is discharged from further liability

e other responsible persons not named in the agreement are not discharged from liability
e potential liability of others is reduced by the amount specified in the agreement

e anagreement does not affect the ability of any person to seek remedy by other means
e the director is not prevented from entering into other agreements for the same site

The director may order a responsible person, at their expense, to undertake public consultation
regarding the remediation plan. A list of factors for the director to weigh is provided®*®.

Certificates of Compliance

The director can issue approvals in principle after reviewing existing information. This is usually only
done for low risk sites. A certificate of compliance may be issued if the director ensures all conditions in
regulations, orders and plans have been fulfilled and a security paid, if required.

Independent remediation may also be approved if the actions comply with all regulations and protocols
and the fee has been paid'’.
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Orphaned Sites

The act enables the director to determine if a contaminated site is an orphaned site and if it is high risk.
An orphaned site is defined as a site for which a responsible person cannot be found or is not willing or
financially able to carry out remediation in the time frame specified, or a government body has become
the owner subsequent to the failure of the former owner or other responsible person to comply with a

requirement to carry out remediation at the site!*®,

The minister may then declare, in writing, that it is necessary for the protection of human health and the
environment for the government to undertake remediation of a contaminated site that is not otherwise
being adequately remediated or is a high risk orphan site. The government undertakes remediation and
recovers costs. The minister certifies the money is required and it is paid out of the consolidated
revenue fund.

Cost Recovery

Where the government is required to take action, the director may recover funds from the responsible
person, sell all or parts of the property or seek contributions from cost sharing agreements with
government or other persons.

Debt is due to the government and is recoverable from any responsible person by action in the Supreme
Court, by order of the minister to a purchaser of the site to pay the equivalent amount to government
rather than to the vendor, or by placing a lien on the title.

The government retains the right to take future action if new information about responsible parties or
substances becomes known, activities change at the site, there is a failure to exercise due care and
diligence, and there is contamination.

The act enables the minister to make regulations and the director to establish protocols*°.
The act applies to some mine sites, with limitations.

Regulations and Protocols

The Contaminated Sites Regulation provides clarification and further requirements regarding the
implementation of contaminated sites remediation.

The regulation:

e provides clarification on the submission of site profiles for commercial and industrial sites
e enables fees to be charged

e enables third party review of plans

e describes procedures for determination of a contaminated site

e provides remediation standards, risk based-standards and lists not responsible persons

e provides timelines for responses to application and orders

e requires a qualified professional to undertake assessment and remediation

e allows protocols to be established and requires them to be published on the website
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A comprehensive website includes plain language guidance for landowners as well as technical
information for the qualified professionals and opportunities for public comment on regulatory and
administrative amendments.

Contaminated Sites on Crown Land

The Ministry of Forests, Lands, Natural Resource Operations and Rural Development manages high risk
priority contaminated sites on Crown land under the Crown Contaminated Sites Program. Sites are
ranked according to risk to human health and the environment and are governed under the
Contaminated Sites Regulation!?®. Most of the high-risk sites are historic mine sites, in operation prior
to mine permitting requirements.

It is the panel’s understanding that when a site is identified as potentially high priority, a modified
preliminary site investigation is undertaken. If remediation is required, the site is booked as a liability to
the government using average costs based on experience with previous projects. The estimate is
revised based on results of subsequent detailed site investigations. Funds required for remediation are
obtained through the government’s appropriation process.

Third party site management is used for long-term maintenance and monitoring. Long-term contracts
can be issued, as part of public-private partnership. Biennial program reports are required.

A representative of the program chairs the Provincial Sites Secretariat which provides a forum to share
information and address issues concerning the management of contaminated or potentially
contaminated site, across ministries. The secretariat liaises with central agencies to ensure compliance
with adopted Public Sector Accounting Standards. The standards provide guidance on the recognition,
measurement and disclosure of liabilities resulting from remediation. The secretariat uses a common
database for sites with recognized liabilities and reported under the accounting standards. Secretariat
membership includes:

e  Ministry of Environment and Climate Change Strategy

e  Ministry of Citizen’s Services

e  Ministry of Transportation and Infrastructure

e  Ministry of Agriculture

e  Ministry of Energy, Mines and Petroleum Resources

e Ministry of Forests, Lands, Natural Resource Operations and Rural Development
e Ministry of Finance — Treasury Board Staff (Performance Budgeting Office)

e Ministry of Finance — Office of the Comptroller General*?!

Mines

Mines in British Columbia, including sand and gravel quarries are regulated under the Mines Act'?2. The
mandate is to protect workers, safeguard the public from undue risks associated with a mine, and to
protect and reclaim land and watercourses. The act applies to all aspects of mining activities including
exploration, development, construction, production, closure, reclamation and abandonment. Prior to
starting any work a permit must be issued. To acquire a permit, a plan must be filed with an inspector
outlining the details of the proposed work. The plan must provide for the reclamation of land,
watercourses and conservation of cultural heritage resources affected by the mine. The inspector may
impose additional conditions. Such terms and conditions may include:
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e the provision of a security

e notification and reporting requirements

e the use of qualified professionals

e environmental protection and reclamation
e public health and safety!?

The chief inspector must establish and chair an advisory committee and establish regional advisory
committees to review applications for mine approvals and reclamation permits, referred to them by the
chief inspector!?,

The chief inspector may require security for mine reclamation and to provide for protection of, and
mitigation of damage to watercourses and cultural heritage resources affected by the mine. The
security must be deposited annually in the amount and form satisfactory to the inspector, in addition to
the original deposit. The total calculated over the estimated life of the mine must be sufficient to
perform the permit conditions and any additional orders or directives of the inspector.

The Lieutenant Governor in Council or the chief inspector may apply many of the same requirements,
including reclamation and security requirements, to persons exempted from having to obtain a
permit!?,

If an owner, agent, manager or permittee fails to perform and complete the program for reclamation or
to comply with conditions, the chief inspector, after giving notice to remedy the failure may:

e order a stoppage of the mining operation

e apply part of the security toward payment of the cost of work required
o close the mine

e cancel the permit!?®

Mine Reclamation Fund

The act enables the Lieutenant Governor in Council to establish a fund by regulation. Money paid for
securities must be credited to a separate account in the fund in the name of the mine. The minister may
refund money and interest if it is no longer required for mine reclamation and protection of, and for
mitigation of damage to, land and watercourses affected by the mine, or to pay for costs of work done
by the government!?’,

Code

Under the Act!?, the minister must appoint a committee, chaired by the chief inspector, to prepare a
Health, Safety and Reclamation Code for Mines in British Columbia. Once approved by the Lieutenant
Governor in Council, the code governs activities related to a mining operation. The code, most recently
revised in 2017, includes a section on mine plans and reclamation and provides specific details on the
planning, operational and monitoring requirements and the environmental standards that must be met
for the life of the mine?. The requirements include:

e the obligation for the submission of an application that contains a program for environmental
protection of and watercourses during construction and mining operations, a conceptual final
reclamation plan, a closure plan for the tailings storage facility and a cost for reclamation
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e preparation of plans for the prediction, and if necessary, the prevention, mitigation and
management of metal leaching and acid rock drainage according to the guidelines

e requirements for monitoring to ensure the objectives are being achieved

e development of detailed closure plan to achieve environmental objectives, prior to closure of a
tailings facility or dam

e requirement of every owner, agent or manager to institute and, during the life of the mine, to
carry out a program of environmental protection and reclamation, in accordance with the
standards described in several sections of the code

e the plans shall be updated every five years

Manager and Qualifications

A manager must be appointed at a mine before work begins and the manager must possess
qualifications established by regulation or the code. The manager must keep in the office at the mine
site accurate plans that are updated every three months, are prepared on a scale that adheres to good

engineering practices, and contains particulars established by regulations or the code*.

Orphaned and Abandoned Mines

If an inspector determines that work is required at an abandoned or closed mine to avoid danger to
people or property or to abate pollution of the land and watercourses, the inspector may cause
remedial work to be done. The costs incurred must be paid from the consolidated revenue fund without
an appropriation other than the relevant provisions of the act. The costs and interest are a debt due the
government. Notice of the debt may be registered on the land title or in the office of the chief gold
commissioner. No transfer of title is allowed until the debt is paid®3..

An Orphan and Abandoned Mines Program was recently established in the Ministry of Energy, Mines
and Petroleum Resources to manage orphaned and abandoned mine sites that were permitted under
the Mines Act after 1969 as well as historic mine sites. The program’s mandate is public safety. The
program is housed in a different division of the ministry, separating management of orphaned and
abandoned mine sites from mine permitting functions.

Sites containing contamination are assessed following the process outlined in the Contaminated Sites
Regulation, as described previously, although not bound by that legislation. The program includes
responsibility for orphaned tailing facilities.

Funds for site remediation are requested through the government appropriation process. There are no
dedicated funds at this time, although ideas are being explored. Contractors are relied upon to
undertake field studies and perform work on-site.

Environmental Legislation

Major mining projects require an environmental assessment under the Environmental Assessment Act!3?
and the Reviewable Projects Regulation*. In order to avoid duplication, there is limited application of
the Environmental Management Act to permitted mining activities. The act and regulations, address
discharge of wastes to the environment!3*. Permits are required, with conditions, authorizing the
discharge. Remediation orders cannot be issued for core areas of permitted mines*3, including tailings,
although they may be issued for chemical storage areas and mineral crushing and processing mills.
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Sand and Gravel Operations

Sand and gravel operations are regulated primarily under the Mines Act (see above) with some
applications of the Land Act and the Local Government Act. Reclamation provisions of the
Environmental Management Act do not apply to sand and gravel operations but contaminated site
provisions could.

Under the Mines Act!3®, a mine is a place where mechanical disturbance of the ground or any excavation
is made to explore for or to produce, among other things, sand or gravel, including related activities
such as site reclamation. The exploration, development and production of sand or gravel is considered
to be a mining activity, as is the reclamation of a mine.

Reclamation

Under the Mines Act and its provisions, aggregate extraction requires a permit and the applicant must
meet the requirements outlined in the act. These include the requirement for a plan outlining the
details of the proposed work including for the protection and reclamation of the land, watercourses and
cultural heritage resources affected by the mine. Monitoring and submission of annual reports are
required along with a financial security should the inspector require it. The chief inspector may also
refer the notice of work to the regional advisory committee or other government departments for

comment. A review is required every five years'¥’.

Aggregate operations are also governed by the health, safety and reclamation code*. Relevant
conditions, and those required by the inspector, apply to sand and gravel operations. The specific
conditions for pit rehabilitation include:

e Pit walls constructed in overburden shall be reclaimed in the same manner as dumps unless an
inspector is satisfied that to do so would be unsafe or conflict with other proposed land uses.

e Pit walls including benches constructed in rock, or steeply sloping footwalls, are not required to
be re-vegetated.

o  Where the pit floor is free from water, and safely accessible, vegetation shall be established.

e Where the pit floor will impound water and it is not part of a permanent water treatment
system, provision must be made to create a body of water where use and productivity
objectives are achieved.

e The owner, agent, or manager shall undertake monitoring, programs, as required by the chief
inspector, to demonstrate that reclamation and environmental protection objectives including
land use, productivity, water quality and stability of structures are being achieved.

Under the code®, if all conditions of the act, code and permit have been fulfilled to the satisfaction of
the chief inspector and there are no on-going inspections, monitoring, mitigation or maintenance
requirements, the owner, agent or manager will be released from all further obligations under the
Mines Act.

Aggregate Mining on Crown Land

Under the Land Act?*°, except by order of the minister, on the terms the minister may specify, Crown
land must not be disposed of by Crown grant under the act if the minister believes it is suitable for
mining, quarrying, digging or removal of building or construction materials, including, without limitation,
earth, soil, peat, marl, sand and gravel.
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The Land Use Operational Policy, Aggregate and Quarry Minerals,'*! was developed in consideration of
sections of the Land Act for quarrying land and royalties. The policy outlines three types of tenure.

e Temporary Licence: A temporary licence may be issued where the applicant requires a small
quantity of quarry material over a short-term period, or where aggregate testing/investigation
does not meet the requirements of the Permissions Policy. Maximum term for a temporary
licence is two years.

e Licence of Occupation: A licence of occupation is the usual form of tenure for quarry
dispositions during the promotion (capital raising), physical development and production stages.
A standard term for an initial license is five years, but where need is proven (e.g. quarry
operator has long-term obligations as a supplier); a longer-term tenure may be acceptable. A
replacement licence may be issued with a term of up to 30 years subject to the quarry operator
having diligently used the site, and where continued use is expected for the term.

e Lease: A standard term is five years for an initial tenure, but where need is proven (e.g. quarry
operator has long-term obligations as a supplier), a longer-term tenure may be acceptable. A
replacement lease may be issued for a term of up to 30 years subject to the quarry operator
having diligently used the site, and where continued use is expected for the term.

Crown quarry resources are disposed of by public competition based on royalty bids, for “known
deposits” where a quarry deposit is not in active use, or a prior tenure or reserve is not currently
tenured or reserved, or “new deposits” when quarry resources are in high demand and there is strong
known competition for the resource.

Land Act dispositions for quarry purposes, excluding those for soil and peat extraction, are subject to the
applicant obtaining a Mines Act permit and providing a site reclamation program. The authorizing
agency will participate in reclamation advisory committees to promote reclamation and subsequent
coordination of inspection of reclamation sites. The inspection, by a mines inspector, will determine if
reclamation work has been completed to the satisfaction of the agencies and if the return of a
performance guarantee funds is warranted.

At the discretion of the authorizing agency, a financial guarantee may be required for licences issued for
any quarry extraction or exploration purpose. With the exception of soil or peat extraction uses,
financial guarantees for lease and licence quarry materials tenures are covered under the Mines Act.
Management plans are reviewed every five years, or at a party’s request. Royalties are due on materials
removed from Crown land.

Environmental Legislation

The Environmental Management Act remediation provisions do not apply to exploration, mine
development or the production of placer minerals, marl, earth, soil, peat, sand, gravel, dimension stone,
rock or any natural substance that is used for a construction purpose on land#2.

Applications for new large sand and gravel pits are subject to environmental review under the
Environmental Assessment Act'*? if the total to be extracted is greater than 250,000 tonnes per year for
at least one year, or greater than 1 million tonnes over four years44,
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Local Government Act

Under the Local Government Act!*, an official community plan must include statements and map
designations for the area covered by the plan, for the approximate location and area of sand and gravel
deposits that are suitable for future sand and gravel extraction.

Certain powers to regulate sand and gravel operations may be exercised by regional district boards, if
the district provides a service in relation to the control of the deposit or removal of soil, which includes
sand and gravel. Regional districts are modeled as a federation composed of municipalities, electoral
areas, and in some cases, Treaty First Nations, each of which have representation on the regional district
board. The boundaries of the regional districts span nearly the entire geographic area of the province*.

Under the Local Government Act, a regional district board may regulate or, with approval of the
minister, prohibit the removal of soil from any land or area in the district'*’. The power to prohibit soil
removal may be restricted by the provincial government under provisions of the Community Charter®,
Any bylaw must be in accordance with provincial regulation or an agreement with the province, or
approved by the minister responsible. The board may also require a permit for the removal of soil from
any area in the regional district and impose rates or fees for a permit or for amount of soil removed.
The fees must be related to the cost of services provided by the municipality such as road maintenance.

Oil and Gas

The Oil and Gas Activities Act establishes the Oil and Gas Commission, a three-member body chaired by
a deputy minister and including two other ministerial appointees. One of the commission’s purposes is
to regulate oil and gas activities in British Columbia in a manner that provides for the sound
development of the oil and gas sector, by fostering a healthy environment, a sound economy and social
well-being®.

The commission may require a permit holder or applicant to provide security to ensure the performance
of obligations under the act, a permit or an authorization>°. Among those obligations, a permit holder
and a person carrying out an oil and gas activity must comply with environmental measures established
by regulation®?.

Under the Fee, Levy and Security Regulation, security must be submitted in the form of cash or an
irrevocable letter of credit from a financial institution:
e for pipelines: $50,000 per kilometer on private land and $10,000 per kilometer on Crown land,
the latter to a maximum of $150,000
e for other permits a minimum of $7,500%°2

Orphaned Sites
The commission may designate as an orphaned site a well, facility, pipeline, or oil and gas road, or an

area that requires restoration as a result of one of these activities, if:

e the permit holder or former permit holder is insolvent, or the commission has not been able to
identify the permit holder or former permit holder or
e s satisfied that that they no longer exist or cannot be located

The commission may restore orphaned sites>3.
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Legislation establishes an orphan fund held by the commission, with the primary purpose of paying the
costs of restoration of orphaned sites and to pursue responsible persons. The board may make
regulations, subject to approval of Treasury Board, to raise revenue for the fund by requiring permit
holders or a class of permit holders to pay a levy to the government, and establish the amount to be
raised by the levy.

If a levy is imposed, each permit holder is required to pay a portion of the amount to be raised based on
the estimated value of their liabilities in proportion to the estimated liabilities of all permit holders. The
liability of a permit holder is the cost, estimated by the commission, to the permit holder of restoration
and protecting public safety for cancelled, spent or expired permits in relation to all of the permits and
authorizations held by the permit holder>*,

The following must also be deposited to the credit of the fund:

e money paid to the commission by the Minister of Finance out of the consolidated revenue fund,
as follows:

e the gross revenue received from Treasury Board approved commission levies on permit holders
to recover administrative expenses>®

e the gross revenue received from the orphan site restoration levy!°®

e the gross revenue received from fees in relation to applications for and issuance of permits and
other authorizations issued by the commission under this act, and Treasury Board approved
service fees prescribed®’

e money borrowed to meet any deficit in the fund

e money recovered or received by the commission from responsible parties

e any interest or other income of the fund

If the commission restores an orphaned site, the costs paid out of the fund are a debt payable by the
responsible parties, jointly and severally, to the commission. The commission has a right of action
against the parties for the recovery of that debt?*®. The minister, with the approval of Treasury Board,
may pay out of the consolidated revenue fund, on application by the commission, money required for
commission officials to undertake actions to address emergencies, risks to public safety, the
environment or petroleum and natural gas resources or requests from the Lieutenant Governor in
Council to undertake enquiries or investigations.

Under the Petroleum and Natural Gas Act, the Surface Rights Board may require a person to provide
security as a condition of obtaining a right of entry order onto another person’s land**°.

Dormant Sites Reclamation Program

The federal government recently announced $100 million in funding for British Columbia to reclaim
inactive oil and gas sites. The Ministry of Energy, Mines and Petroleum Resources under the Dormant
Sites Reclamation Program, manages the funding®. The program offers opportunities for oil and
natural gas service sector contractors to apply for a financial contribution to undertake and complete
work on dormant site reclamation. Opportunities are available for Indigenous peoples, landowners and
local communities in British Columbia to nominate dormant sites for reclamation.
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2.2.3 New Brunswick

Contaminated Sites

The Clean Environment Act® in New Brunswick addresses contaminated sites through the control of
contaminating substances. A guidance document, Guidelines for the Management of Contaminated
Sites'® provides instructions on navigating the process.

The act allows the minister to designate a contaminant, classes of contaminants and their maximum

levelst®,

Reporting Contamination

The Petroleum Product Storage and Handling Regulation requires any person who suspects or detects a
petroleum product leak to notify the minister'®®. The Water Quality Regulation requires immediate
notification of the minister where any contaminant is emitted, discharged, deposited, left or thrown in
any such place that it may, directly or indirectly result in water pollution®®.

Responsibility

The minister may issue an order to:

e control, reduce or eliminate the release of a contaminant(s)

e conduct an investigation and supply reports

e carry out cleanup, site rehabilitation, restoration of land premises or personal property
e undertake other remedial action

An order can be issued when a contaminant is released in excess of safe levels or the action or
contaminant is prohibited. An order can also be issued if it is in the public interest, and is causing or
may cause harm to human health and the environment.

The order may be directed to the following or any combination of the following:

e anowner of the contaminant

e aperson having control of the contaminant

e aperson who caused the release

e aperson who owns, leases, manages or has control of the site

e an authority with jurisdiction over the land

e any other person whose assistance is determined to be necessary to deal with the
contamination

If a restoration order is issued, the responsible party is required to restore the land immediately.

One order may apply to several contaminants. The act states that “Each person to whom an order is
directed is responsible for ensuring and shall ensure that all of the work directed to be performed under
the order is carried out and all the action directed be taken under the order is taken, at the person’s
own expense, whether the order is directed to one or more than one person and whether or not the
Minister has given directions by order to all of the persons to whom an order may be directed” 6.
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Appeals

A person may appeal to the minister, as set out in the appeal regulation®’. The initiation of an appeal

does not abrogate the requirement to comply with the order. An order is binding on heirs, successors,
administrators and assignees.

Cost Recovery

The minister may take action to address contamination if it is in the best public interest or a threat to
human health and the environment or the owner or person responsible cannot be identified, has not or
cannot deal with an order, the person asks for assistance from the minister, or the situation cannot be
dealt with any other way!¢®.

Costs incurred are a liability to the government. If more than one person is responsible, the minister
may recover any or all costs from any one person or from contributions from each person, unless the
court has determined apportionment or there is an apportionment agreement.

A court decision or settlement does not abrogate the responsibility to take action as set out in an order.

The act allows the minister to enter into an agreement to share insurance payments on a pro-rated basis
to cover costs incurred .

Standards and Guidance

New Brunswick is a member of the Atlantic Partnership in Risk-Based Corrective Action Implementation
(Atlantic PIRI) and follows the practices and guidelines accepted by this group.

Guidelines for the Management of Contaminated Sites provide procedural guidance in addressing
contaminated sites. Set outin the guidelines are the responsibilities of the key parties. These include:

e The responsible party, who is responsible for advising the department, for advising third parties,
financing the management process, engaging a qualified site professional, forwarding site
professional submissions and maintaining an appropriate level of due diligence throughout the
management process.

e The site professional whose key responsibility is for technical judgement and problem
resolution. The site professional is responsible for notifying the responsible party and
department of the presence of contamination and associated risks, preparing reports and
delivering appropriate documentation to the responsible party including the content of the
Record of Site Condition.

e The department which is responsible for identifying the responsible party, ensuring that the
management process is followed, auditing the process, ensuring compliance with the guidelines
and acknowledging the conclusion of the management process.

Although the department will identify the responsible party it is specifically stated in the guidance
document that “The Minister does not determine or apportion liability.” Any disagreements between
named parties are considered civil matters outside of the management process'’°.

Site professional qualifications are set out in the guidelines.
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The guidelines also provides options for two levels of site remediation, depending upon conditions, as
well as two closure options. Unconditional closure is where the site has been remediated to a level
suitable for use under its current land use classification. Conditional closure includes on-going
conditions that must be met by the responsible party. Under conditional closure a responsible party
must assume responsibility for ensuring engineered controls are monitored and maintained for as long
as necessary to preserve human health and environmental risks at acceptable levels. The responsible
party must also gain written agreement to the controls from all affected stakeholders, including the
responsible party, the landowner and any party entitled to use the site.

To assist the public in obtaining information about the environmental status and property use
restrictions, Property ldentification Numbers are attached to listings in the land registry system.
2.2.4 Newfoundland and Labrador

Contaminated Sites
Contaminated sites are addressed in the Environmental Protection Act?’?. The act is enabling and the
program is implemented through a policy directive'’? and guidance document?”3,

Reporting Contamination

The act requires a person responsible for the release of a substance into the environment that has
caused, is causing or may cause an adverse effect shall, as soon as that person knows or ought to know
of the release report it to:

e the department

o the owner of the substance, if known

e the person having care, management or control of the substance, if known
e another person who may be directly affected by the release

An adverse effect is defined as “an effect that impairs or damages the environment and includes an
adverse effect to the health of humans”.

If the concentration exceeds the standards or approved level or rate of release then the person
responsible for the release must advise all parties listed above.

A person responsible for the release of a substance shall, at their own cost, and as soon as they know or
ought to have known of the release of a substance into the environment that has caused, is causing or
may cause an adverse effect,

e take all reasonable measures to
o prevent, reduce and remedy the adverse effects of the substance
o remove or otherwise dispose of the substance in a manner that minimizes adverse
effects
e take other measures required by an inspector or the department
e rehabilitate the environment to a standard that the department may adopt or require’*
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Responsibility

The person responsible for a contaminated site includes:

e aperson responsible for the substance that is over, in, on or under the contaminated site

e another person whom the minister considers to be responsible for causing or contributing to
the release of a substance into the environment

e owner, occupier or operator of the site

e previous owner, occupier or operator at the time of the release

e successor, assignee, executor, administrator, receiver, receiver-manager or trustee

e aperson acting as principle or agent of the person responsible for the substance”®

A person is responsible regardless when the contaminant became present in, on or under a site’®.

The act allows the minister to enter compliance agreements to restore a site, pay for the costs of
restoration and impose levies regardless if the person responsible cannot be identified or is able to

I:.)ay177.

The guidance document makes it clear that the department determines the responsible party; it may
not necessarily be the polluter. The directive goes on to state “The Minister of Environment and
Conservation does not determine or apportion liability”. The Impacted Sites Program does not deal
with civil or legal issues between the polluter and the person responsible, if not the same person'’.

Designation

The minister may designate a site if in their opinion it may cause, is causing or will cause an adverse
effect. The minister then makes a preliminary determination, gives notice to the responsible person,
others that may be affected and the municipality for comment. A final designation is then made and all
parties are advised'”®.

Rehabilitation

Once it is determined a site is impacted, the responsible person must submit a site assessment and
remedial action plan. The responsible person may enter into an agreement with the minister or others
to apportion costs. Any agreements must have the minister’s approval.

The minister may determine:

e how asite is rehabilitated or managed and set a timeline

e issue standards and criteria that determines satisfactory completion

e enterinto agreements regarding liability of creditors, receivers, receiver-managers, trustee or
principle

e determine a person or classes of persons responsible for rehabilitation

e establish programs and enter into compliance agreements to rehabilitate or manage
contaminated sites or prevent contamination of sites&

The minister has the ability to issue orders to ensure that adverse effects to the environment are
addressed®l. Any such orders may deal with more than one substance and may be directed to more
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than one person. An order is binding on the heirs, successors, executors, administrators, trustee,
receivers, receiver managers and assigns of the person to whom it is directed 82,

Where an order is directed to more than one person, all persons named are jointly and individually
responsible for carrying out the terms of the order and are jointly and individually liable for payment of
the reasonable costs, expenses and charges .

Appeals

Appeals of an order can be made to the minister or the courts. An order remains in effect during an
appeal until a decision is made regarding that appeal®*.

Standards and Guidelines

The minister is to establish standards, criteria or guidelines®.

Newfoundland and Labrador is a member of Atlantic PIRI and incorporates the guidelines and standards
agreed upon by this organization.

The impacted sites program is governed by the referenced policy directive. Guidelines set out the rules
and responsibilities of the parties and details of the Management Process.

The process is mandatory for all impacted sites (a site that contains an identified contaminant).
A person responsible must:

e report the contamination to the department

e take action necessary to ensure human health and the environment are protected during and
after the completion of the Impacted Site Process, through the hiring of or with the assistance of
a Site Professional

e proceed through the Impacted Site Management Process in a timely manner

e immediately notify third parties in writing

e remain involved throughout the process

The person responsible is responsible for exercising due diligence, financing and completion of
remediation. The site professional and the person responsible decide on the remediation approach .

Site Professional

The qualifications of a site professional are included in the guidelines. The site professional is required
to conduct assessment and remediation activities in a professional manner, advise the department if the
person responsible fails to act appropriately, ensure there is an appropriate level of assessment and
provide all required reports and a record of site condition®®’.

The department is responsible for the protection of human health and the environment, for the
identification of the person responsible, notification of the person responsible, advising the hiring of a
site professional and ensuring the process is followed. The department establishes applicable
standards, criteria and guidelines, provide technical verification of the work of the site professional as
well as approves regulatory closure. Information is maintained in the Environmental Sites Registry;
guidelines are to be updated as needed!®®.
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Closure

Newfoundland and Labrador also issues final closure where the site has been remediated to standards
and conditional closure where on-going or future actions are still required.

If conditional closure is approved, someone, such as the person responsible, current and future property
owners and bonding or other financial guarantors, must accept long-term responsibility for the ongoing
site management in writing. Prior to regulatory closure the department must be satisfied that the
necessary site management controls will be maintained in future®,

2.2.5 Northwest Territories

Contaminated Sites

The Environmental Protection Act!®® provides provisions for the control of contaminants and
remediation of sites where contaminants have been or are being released. Guideline for Contaminated
Site Remediation®®* provides direction on implementing the program.

Reporting Contamination

The act requires any person (including successor, assignee, receiver, purchaser, or agent of a
corporation), causing or contributing to, or increasing a chance of discharge and who is the owner or
person in charge of management or control of discharge or likely discharge to immediately report, take
reasonable action to stop and make reasonable effort to notify the public who may be affected 2.

An inspector may issue an order to any person causing or contributing to the contamination or the
owner or person in charge of management and control. The inspector may order a person to repair the
site and if actions are not taken, the Chief Environment Protection Officer may take actions. Any costs
incurred are recoverable®®,

Any person who reports contamination and appropriate results of an environmental site assessment to
the Chief Environmental Protection Officer may negotiate an agreement for remediation. Authorities
may issue an order if the actions are not sufficient. An agreement does not bar issuing an order.

If contamination is self-reported, persons will not be prosecuted if they comply with an agreement or
order®,

Cost Recovery

Government may recover costs related to necessary actions. Where the government may claim and
recover costs and expenses from two or more people, the costs and expenses may be recovered jointly
and severally. Where a person fails to comply with an order, that person is liable for all costs and
expenses incurred®®.

Remediation
The Guideline for Contaminated Site Remediation provides guidance for application of the program.

If the person responsible is notified or otherwise has reason to believe the site is potentially
contaminated, that person must immediately report the incident and ensure an appropriate evaluation
of the potential adverse effects and risks is completed to determine what action, if any, is required
under the Environmental Protection Act or the guideline.
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These responsibilities can include:

e exercising timelines in all matters related to the contaminated site

e retaining a “qualified person” to assess the site to determine the presence and extent of
contamination

e developing a remedial plan

e contacting affected or interested parties

o remediating the contaminated site to an acceptable level

The requirements for a qualified person are provided in the guidelines.

Any issues, between parties, and not related to human health and the environment are considered civil
matters.

The process applies a phased and tiered approach of assessment and remediation that is closely linked
to land use. A qualified person must undertake the assessment and remediation process. A qualified
person, is to submit a site closure report once remediation is completed. If it is acceptable to the
department, a closure letter is issued.

As part of the devolution agreement with the federal government, a number of contaminated sites were
transferred to the Government of the Northwest Territories, while others remain under federal
jurisdiction®®®,

2.2.6 Nova Scotia

Contaminated Sites

Management of contaminated sites is included in Nova Scotia’s Environment Act!®’. The act enables the
minister to take action on contamination and contaminated sites. One of the goals included in the
purpose of the act is to maintain the “polluter pays” principle confirming the responsibility of anyone
who creates an adverse effect on the environment is not considered too minor to take remedial action
and pay for the costs of that action%.

The act also allows the minister to:

e determine criteria respecting the designation and classification of sites

e determine the manner and time frame for rehabilitation of management of sites

e adopt and establish standards, policies, guidelines, procedures, risk-based assessments, models
and tools for assessment and rehabilitation of contaminated sites

e enterinto written agreements regarding liability of secured creditors, receivers, receiver-
managers, trustees in bankruptcy, executors, administrators and other persons

e compile a list of persons not responsible

e establish programs and agreements to rehabilitate and manage contaminated sites!®®

Reporting Contamination

It is the duty of anyone who releases a substance into the environment that caused, is causing or may
cause an adverse effect, to report it to:

e the department
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e the owner of the substance, if not the reporter
e the person having care, management or control of the substance
e any other person who ought to know or may be directly affected?®

An adverse effect is defined as “an effect that impairs or damages the environment or changes the
environment in a manner that negatively affects aspects of human health” 201,

Remediation

All assessment and remediation actions must be undertaken by a qualified person?®2. The requirements
of a qualified person are contained in the Contaminated Sites Regulations?®.

The person responsible for a contaminated site, in accordance with the regulations may prepare a
remedial action plan for ministerial approval and enter into a written agreement with the minister or
other parties responsible for the site or both the minister and other parties, providing for the remedial
action and apportionment of costs.

Where the parties cannot reach agreement, the minister may refer the matter to alternate dispute
resolution (ADR). Should ADR not be successful, the minister may issue an order. As well, if the persons
responsible do not take action in the required time the minister may make an order2%,

A person responsible for a contaminated site is defined as:

e person responsible for a substance that is over, in, on or under a contaminated site

e any person the minister considers responsible for causing or contributing to the contamination
e current owner, occupier or operator

e previous owner, occupier or operator

e successor

e assignee

e executor

e administrator

e receiver

e receiver-manager

e oranyone acting in the capacity as principle or agent?®

When a ministerial order is issued, the act provides “all persons named in the order are jointly
responsible for carrying out the terms of the order and are jointly and severally liable for payment of
costs of doing so, including any costs incurred by the Minister” 2%,

The panel was told that in practice, the emphasis is on the owner, occupier or operator, either current
or during the time the site was contaminated. Any disagreement about who is responsible would have
to be taken to court. Program staff also cautioned that case law should be examined prior to making
any major changes to the conditions in Manitoba law for the assignment of responsibility.

Factors to be taken into consideration when making an order are:

e when the substance became present over, on or under the site
e was the substance present when the current owner, occupier or operator acquired it
e did the person know or ought to have known that the substance was present
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e did the purchaser undertake due diligence before purchase

e was contamination caused by a third party

e economic benefits person may have received on purchase

e did previous owner, occupier or operator dispose of their interest without disclosure

e was reasonable care taken to prevent the presence of the substance

e was due diligence taken to comply with industry standards and practices

e did the person further contribute to the accumulation of the substance after becoming aware of
its presence

o what steps were taken to deal with the site on becoming aware of the substance

e any other criteria the minister considers relevant?®’

Designation

The act allows the minister to designate a site as contaminated only after following standards, criteria
and guidelines. Parties the minister identifies, property owners and the municipality are advised of a
preliminary determination. Opportunity to make comments is provided and the minister makes the
final determination?®,

The panel was told this provision has not been used since 2013, when the regulation came into effect. It
would only be used in an emergency where the persons responsible were uncooperative, all other
options had been tried, and there was imminent threat to human health or the environment if actions
were delayed.

Appeals

Inspector decisions are not appealable. Regional manager decisions are appealable to the minister.
Ministerial decisions are appealable to the courts. The act states that, appeals do not suspend the
required actions, nor do civil procedures?®,

Cost Recovery

The Crown may recover costs incurred in remediating a site?'°.

Orphaned Sites

The act enables the minister to address orphaned sites by entering agreements or establishing programs
or other measures to restore or secure contaminated sites where a responsible person cannot be
identified or cannot pay the costs?!,

Program managers indicated there are few such sites in Nova Scotia. The government has remediated a
few sites, some through federal-provincial agreements. Expenditures in this regard require approval
through Treasury Board.

Registry

The environmental registry includes listed documents and is accessible to the public during business
hours?!2, The panel was advised that currently there is limited information available on the electronic
registry and that a freedom of information request is needed to obtain copies of reports. Updating the
registry is a work in progress as older records are not in digital format.
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Contaminates Sites Program

The Contaminated Sites Regulation is the guiding document for application of the contaminated sites
program in Nova Scotia. The regulation states that ministerial protocols are incorporated by
reference?'?,

The regulation allows the minister to establish an electronic reporting system where responsible
persons and site professionals can submit documents; the panel was advised it is currently inoperable
due to privacy issues. The regulation sets out the qualifications and insurance requirements for a site
professional. The site professional is included as a person responsible for reporting a contaminated
site?!4,

Outlined are the requirements and timelines for reporting, including verbal notification of the

department on discovery followed up with written documents?*°.

The regulation clearly states that a person responsible must, at their own expense, take all reasonable
measures to:

e prevent, reduce and remedy the adverse effects of the contaminant or contamination

e remove or otherwise dispose of the contaminant or contaminants in a manner that minimizes
adverse effects

e remediate the contaminated site in accordance with the regulations®!®

There are two levels of remediation, limited and full property. A person responsible must carry out
limited or full property remediation.

The requirements and timelines are set out in the regulation and they both end with the submission of a
site condition report. The guidelines provide several options to facilitate a limited remediation. Limited
property remediation allows for the possibility of risk management, where contaminants may be left on
the site depending upon on risk to human health and the environment. Full property remediation
includes the requirement to undertake Phase | and Phase Il assessments and does not include risk
management. The panel understands that limited remediation is the usual route taken. Declaration of
property condition filed with the minister protects the person responsible and/or the owner from
further enforcement action, unless additional information regarding other contaminants becomes

known. A declaration restricts the property to its current use?'’.

Nova Scotia is a member of Atlantic PIRI and the standards are consistent with those in the other
Atlantic provinces.

Comprehensive guidelines and protocols are available. The website provides an excellent overview of
the process and the responsibilities of both the site owners and the technical professionals?*.

Indicated was that for some sites, in Atlantic Canada, some federal funding has been provided in the
past. These included sites such as harbours or former Department of National Defence properties.
2.2.7 Ontario

Contaminated Sites
Contamination and contaminated sites are addressed in the Environmental Protection Act?*® and the
Records of Site Condition Regulation??°. The program focuses on industrial sites.
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Reporting Contamination

The act addresses discharge of contaminants outside the regulated levels. It is incumbent upon
discovery to report to the ministry. If the discharge is outside the regulated limits then the director may
issue a control or stop order. These orders may be issued to:

e anowner or previous owner of the source of contamination
e aperson who is or was in occupation of the source of contaminant
e aperson who has or had the charge, management or control of source contaminant

The municipality will be notified??!.

The person responsible can submit to the director a program to prevent or to reduce and control the
discharge. The director, with ministerial approval, can refer the program to the Environmental Council.
The director can still issue an order even with a program in place??2,

Remediation

The director may also issue a remedial order to repair the damage, prevent further damage and provide
alternate water supplies should the contamination be in groundwater??,

Remediation is driven by land use criteria as described in the regulation.

Responsibility

The person who owns or owned or has or had management or control of an undertaking or property
may be ordered by the director to take action to prevent further contamination, study and report on
control measures and prevent further contamination??.

A Certificate of Property Use or orders are binding on executors, administrators, administrators with the
will annexed, guardian of property or attorney for property, and any other successor or assignee of the
person the order is directed to. They are also binding on receivers or trustees. A receiver or trustee
must take specific actions to remove liability, some of which are time bound??°.

Unless there is an approved agreement between parties, liability is joint and several??®. Unless there is
solid evidence regarding the relative contributions of the parties involved, liability is split equally.
Where the responsible party cannot be found, those named in the order are still liable. Third parties
may be added in a manner prescribed by the rules of the court for adding third parties.

Municipalities are not responsible unless they take control or management of the property and
mismanage or add to the contamination. Actions may be taken if there is an imminent threat to human
health and the environment??.

Creditors, receivers and trustees are not responsible if they did not take charge of the site. A creditor
that forecloses is not responsible for up to five years?2,

An investigator is not responsible unless they contributed to the contamination or mismanaged the
site??,
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Appeals

The act enables the director to request a hearing of the Environmental Review Tribunal, or a person can
appeal a director’s order. There is no automatic stay on appeal. The tribunal can issue a stay in certain
circumstance but not if it will threaten human health and the environment. Decisions can be appealed

to the courts?3® on points of law.

Cost Recovery

The act allows the requirement for financial assurances as required by regulation?®!. The Crown can
recover costs for necessary actions taken.

The act allows the director to take action by way of an order if a person has refused to comply, is not
likely to complete the required actions or requests assistance from the director. The director will give
notice of the intent to recover costs®2,

Registry and Information

The act requires establishment of a registry?3® and relies on the Records of Site Regulation to define the
contents. Information regarding compliance approvals and related information is to be made publicly
available. Included in the regulation, is that the registry should include a notice that directs registry

users to undertake their own due diligence if they are purchasing a property?3*.

Record of Site Condition

The standards for Site Condition records, land use definitions and classifications are set out in the
Records of Site Condition Regulation?3. Site condition records are filed in the site registry and must be
available for public access?%. The site condition record must be certified by a “qualified person”.

A certificate of property use, issued after an acceptable risk assessment and any remediation, limits the
use of the property to the current classification. No order can then be issued to the person who filed, a
subsequent property owner, occupant, person who has charge or anyone in control before the
certification date?*’.

Qualified Person

The regulation sets out the qualifications and insurance requirements of a qualified person?3. A
qualified person is required to undertake all aspects of the site assessment and reporting to the
described standards as set out in the regulation.

A qualified person is responsible for conducting a site assessment and undertaking any remedial actions
required to bring the site into compliance so that a certificate of property use can be issued.

A plain language interpretation of the legislation and regulation is available and specifies what party is
responsible for what actions, when and how?%.

Mines

In Ontario, the Mining Act?*® governs mining operations. The act sets out the administrative structure
and management protocols. It sets out the requirements for various approvals, permits, licences and
leases for all mining related activities. For major projects, Indigenous community consultation is
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required and public notification may also be required. Environmental management and rehabilitation of
mine sites are addressed and regulated under the act and its regulations, with some exceptions.

Rehabilitation of mining lands applies to:

e underground mining

e surface mining of metallic minerals

e surface mining of non-metallic minerals on non-Crown land
e advance exploration of mining lands?*

Progressive and voluntary rehabilitation may be required under an approved rehabilitation plan,
whether or not there is a closure plan in place. Proponents of advanced exploration and mine
production must file a closure plan in compliance with the requirements in the Mine Development and
Closure Regulation?*? and the Mine Rehabilitation Code?**. Under the act, a financial assurance is
required?** and the regulation includes detailed requirements regarding the accepted forms. One
acceptable form is compliance with a prescribed corporate financial test. Cash payments are held in a
special purposes account managed by the Minister of Finance?*. Closure plans are to include estimates
of rehabilitation costs and a financial assurance equal to the estimate?*®. The code mandates a long list
of safety and environmental requirements including monitoring of surface and groundwater and
measures to address exceedances that threaten the environment. The code also requires plans to
protect the environment from potential metal leaching or acid rock drainage.

In determining whether to grant approval for rehabilitation of a mine hazard, the director must consider
whether Indigenous community consultation has occurred in accordance with any prescribed
requirements??’. Should there be disagreement, a dispute resolution process is available2%,

The director has the power to reassess an assurance if the proponent fails to comply with a corporate
financial test?*°. Although, there is no legislative requirement for reassessment of the assurance on a
regular basis, it is the panel’s understanding that inspections in recent years have resulted in a
significant increase in financial assurance levels.

If the minister has reasonable grounds for believing that a mine hazard is causing or is likely to cause an
immediate and dangerous adverse effect, which includes a severe detrimental effect on the
environment, the minister may order the proponent to rehabilitate the mine hazard. If the proponent
asks for help or the minister is of the opinion that the proponent will not carry out the order, cannot be
located, or there is no proponent, the minister may direct employees and agents of the ministry to carry
out the work to eliminate or ameliorate the adverse effect®°. If the financial assurance held by the
Crown is insufficient to cover the total cost incurred by the Crown, the additional cost is a debt due to
the Crown?*.,

An owner may surrender mining lands or rights. The minister may refuse to accept a voluntary
surrender if the proponent has failed to rehabilitate the site in accordance with the closure plan or if no
closure plan is filed. If the minister accepts the surrender, money received from the proponent as part
of an agreement for the surrender is placed in a special purpose account for use in the rehabilitation of
mining lands. The cost of any work performed by the Crown or an agent of the Crown is paid from the
account. The former owner is exempt from liability with respect to certain orders under the
Environmental Protection Act, including remediation orders?>2.
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Regulations under the Environmental Protection Act address control of discharges to water from metal
mining?>? and industrial minerals®*. Rock fill or mill tailings are exempt from waste disposal and waste
management requirements of the act?*>. Once the director has approved a rehabilitation plan under the
Mining Act, orders or directives, including a remediation order, cannot be issued under a number of
provisions in the Environmental Protection Act?*® and the Water Resources Act?*’. A proponent could
use the Environmental Protection Act brownfield provisions to change land use on a contaminated mine
site by undertaking an assessment and appropriate remediation.

The Auditor General of Ontario reviewed the Mines and Minerals Program in 20052°® and 20152%°, with
follow-up in 2017%%°. Recommendations were implemented or are in the process of being implemented.
The panel was told that an inventory of abandoned mines sites was developed by policy as
recommended by the auditor general.

Abandoned and Orphaned Sites

The ministry advised the auditor general that a little more than half of the roughly 4,400 abandoned
mines in Ontario were managed by the provincial government?!. Most of these sites are small, isolated
and primarily require physical hazards be addressed. The ministry has an ongoing annual allocation for
management of these smaller sites.

In 2015, a provincial fund was created to address contaminated sites under provincial management, in
that all ministries managing contaminated sites were requested to assign liability to major sites; these
amounts were recorded on the province’s books. Forty-six crown-managed former mine sites were
booked. The 2015 remediation cost estimates were done without the benefit of completion of phase 1
or 2 environmental assessments. The ministry is undertaking these assessments and adjusting
remediation costs. Expectations are that they will increase.

Although the identification of contaminated mine sites and rehabilitation is accomplished under the
Mining Act, the process is intended to follow the general principles contemplated under contaminated
sites provisions of the Environmental Protection Act.

The ministry has begun to solicit proposals from private companies to undertake on-site project
management of the rehabilitation of certain sites, on behalf of the ministry. The ministry provides
oversight on the projects. Sites in close proximity are clustered allowing for one contract to enable
assessment and remediation recommendations for several sites.

Sand and Gravel Operations

In Ontario, the aggregate industry under is managed under the Aggregate Resources Act.?®? The act and
regulations?®® apply to all aggregate that is the property of the Crown or that is on land where surface
rights are the property of the Crown and to private land in designated parts of Ontario (all of southern
Ontario as far north as Sault Ste. Marie, Sudbury and North Bay). Municipalities may regulate pit and
quarry operations on private land in the non-designated area (northern Ontario) which is not covered by
the Act?%,
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An operator of a pit or quarry is required to obtain:

e alicense to remove aggregate from non-Crown land in the designated area (primarily southern
Ontario)?®®

e apermit to remove Crown aggregate from areas not designated (primarily northern Ontario) or
to remove aggregate from Crown land?¢®

Every application for a license or permit must be accompanied by a site plan. A qualified person as
defined in the act, must certify a plan for a Class “A” license. A Class “A” license allows for removal of

more than 20,000 tonnes of aggregate annually?®’.

The site can be rehabilitated into wetlands and wildlife habitat, farmland, parks, fruit orchards,
vineyards, subdivisions, golf courses and recreational fishing areas?®®. Further detailed requirements are
provided in a rehabilitation standard adopted by regulation?®°.

Licensees and permittees are required to make rehabilitation security payments in the prescribed
amounts and within the prescribed times and, if required by regulation, additional special payments in
newly designated areas. Rehabilitation security payments and special payments are to be paid to the
Aggregate Resource Trust (described later). These payments are included in licensee or permitee
fees?’°,

The act requires licensees and permittees to pay to the trust, an annual fee, set by regulation, related to
the volume of aggregate materials extracted?’. The fee is reduced for the Crown or other permittees
removing Crown aggregate for Crown projects, if the site is within unorganized territory or within a non-
designated single tier municipality 2’2. Royalties are also paid annually to the trust for Crown-owned
aggregate and royalty is set by regulation?’3. The annual fees and royalties are adjusted yearly to
account for inflation using the Ontario consumer price index?’4.

For 2020 the annual fee is $0.20 per tonne. About three percent of the fee remains with the trustee for
rehabilitation work on legacy sites. The majority of the fee is passed on by the trustee to municipalities
and the remainder to the province?’®. Royalties, also paid to the trust for removal of Crown owned
aggregate are an additional $0.521 per tonne for 2020.

Pits and quarries on private land that stopped operating before they were required to obtain a licence
are considered abandoned or legacy sites. Where the landowner has granted permission, these sites
can be rehabilitated by The Ontario Aggregate Resources Corporation under the Management of
Abandoned Aggregate Properties Program?’®.

The Aggregate Resources Trust and the Ontario Aggregate Resources Corporation

In 1996, the Aggregate Resources Trust was established under the act. As noted previously,
rehabilitation security payments as well as annual fees and royalties are made by operators to the trust.
Money received or held by the trust does not form part of the consolidated revenue fund?”’.

The act requires the trust to provide for the following functions?’%:

e rehabilitation of land for which a licence or permit has been revoked and for which final
rehabilitation has not been completed
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e rehabilitation of abandoned pits and quarries, including surveys and studies respecting their
location and condition

e research on aggregate resource management, including rehabilitation

e payments to the Crown in right of Ontario and to municipalities in accordance with the
regulations

e other matters specified by the minister

In 1997, the Ontario Aggregate Resources Trust Corporation was appointed by the minister as Trustee of
the Aggregate Resources Trust, pursuant to the act and under a trust indenture between the
corporation and the minister. The corporation assumed the responsibilities of the trust as noted above
and the responsibilities provided for in the indenture.

The Ontario Stone, Sand & Gravel Association is the sole shareholder of The Ontario Aggregate
Resources Corporation. A multi-stakeholder board of directors administers the affairs of the
corporation. The seven-member board is composed of representatives of the association,
environmental groups, municipalities and an aggregate producer who is not a member of the
association. The corporation operates at arms-length from the association with separate office facilities,
management staff and reporting requirements. The ministry maintains a presence on the board with an
ex-officio representative?”.

Municipal Regulation of Aggregate Operations

Ontario has empowered municipalities to address pits and quarries in zoning bylaws and requires
rehabilitation compatible with provincial standards. The Planning Act allows municipalities to pass
bylaws prohibiting the use of land, for or except for, such purposes as may be set out in the bylaw within
the municipality or within any defined area or areas or abutting any defined highway or part of a
highway. The making, establishment or operation of a pit or quarry is a use of land for purposes of this
provision?,

Under the act, the province may issue policy statements approved by order-in-council. A decision of the
council of a municipality (e.g. a zoning bylaw), a local board, a planning board, a minister of the Crown
and a ministry, board, commission or agency of the government, including the tribunal, shall be
consistent with these policy statements?8.,

The most recent version of the Provincial Policy Statement addresses the protection of aggregate
resources and specifically the rehabilitation of aggregate resource sites?®2. These include:

e Making as much of the mineral aggregate resources as is realistically possible available as close
to markets as possible.

e Extracting minerals in a manner that minimizes social, economic and environmental impacts.

e Undertaking mineral aggregate resource conservation, including through the use of accessory
aggregate recycling facilities within operations, wherever feasible.

e Protecting mineral aggregate operations from development and activities that would preclude
or hinder their expansion or continued use or which would be incompatible for reasons of public
health, public safety or environmental impact.

e Permitting, in known deposits of mineral aggregate resources and on adjacent lands,
development that would hinder aggregate resource operation if the resource use is not feasible
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or the proposed land use or development serves a greater long-term public interest and issues
of public health, public safety and environmental impact are addressed.

e Requiring progressive and final rehabilitation to accommodate subsequent land uses, to
promote land use compatibility, to recognize the interim nature of extraction, and to mitigate
negative impacts to the extent possible. Final rehabilitation shall take surrounding land use and
approved land use designations into consideration.

e Encouraging comprehensive rehabilitation planning where there is a concentration of mineral
aggregate operations.

e Adopting, in parts of the province not designated (primarily northern Ontario) under the
Aggregate Resources Act, rehabilitation standards that are compatible with those under the act
for extraction operations on private lands.

Additional conditions are included for agricultural lands. Borrow pits are not subject to these policies.
Developments must also recognize sites with cultural heritage and archeology. Several policies are set
out protecting cultural and archaeological sites as well as engaging Indigenous communities in
identifying, protecting and managing cultural heritage and archeological resources.

Although the province will not issue a license for an aggregate operation in an area not zoned for that
purpose?®, as noted previously, the provincial land use policy requires municipalities to permit such
operations except in areas where it is not possible to do so.

On sites not designated under the Aggregate Resources Act, the local municipality may regulate the
operation of a pit or quarry as authorized under the Municipal Act®*. The municipality may require the
owner of a pit or quarry, that has not been operation for 12 consecutive months, to level and grade the
area in and around the site.

2.2.8 Prince Edward Island

Contaminated Sites

Prince Edward Island incorporates contaminated sites management into the Environmental Protection
Act?®. The Contaminated Sites Registry Regulation?®® and the Petroleum Hydrocarbon Remediation
Regulation?’ provide the framework for implementation.

Reporting Contamination

Spills and discharge of contaminants are addressed, where a responsible party is to immediately notify
the department and take action as directed by the minister to investigate, restore, repair or remedy.
The minister can apply for an injunction if human health and the environment are under threat2®,

Designation

The minister may designate a site as contaminated after consideration of the evidence, standards and
criteria considered relevant as well as requirements in regulations. Conditions are listed in the
Contaminated Sites Registry Regulation. Before designating, the minister must give notice to the owner
or occupier and any others affected, and provide an opportunity for comment.

The designation can be postponed if an agreement is reached with the parties or the site is remediated.
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Once a final decision is made, the designation and reasons are entered into the registry. The owner or
occupier cannot alter the site without authorization. On application, the minister may authorize and
require the person who makes the application to provide information, research or study as necessary.

The minister may cancel the designation if the site is no longer contaminated?®.

Remediation

The Petroleum Hydrocarbon Remediation Regulation sets out the procedures for site assessment and
filing of closure reports. A site professional is to do the assessment and provide reports to the
responsible party; the responsible party is to notify the minister and inform other affected parties?®.
Qualifications for a site professional are set out in the regulation?.

A responsible party is defined as:

e the owner of a storage tank system

e the person in care or control of the a storage tank system

e the owner of the site on which the storage tank system is, or was, located, or
e ora person acting on behalf of any of the above??

The minister makes a preliminary determination if limited remediation is appropriate. If so, an
environmental assessment must be undertaken in accordance with Atlantic Risk-Based Corrective
Standards, using the limited remediation actions as described. The process will not be appropriate if
certain conditions are discovered. The site professional submits the report and record of site condition
indicating that remediation is successful. If not successful, additional direction is given?.

If a limited remediation is not appropriate, a full site environmental assessment must be undertaken. A
remedial action plan will be prepared by the site professional, the contents of the plan are provided in
the regulation?®*,

Voluntary agreements may be entered into with one or more parties and can be terminated if
appropriate action is not taken.?%

Appeals

Appeals are made to the Island Regulatory and Appeals Commission as set out in regulation. An appeal
does not operate as a stay?®®.

Cost Recovery

The minister may issue an order to recover costs and may take further action by filing for costs with the
courts if required?’.

Registry

The minister is to establish a registry, provide public access to the information and may impose fees for
registry access or other information. The contents of the registry are listed in the Contaminated Sites
Registry Regulation?®,
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Guidance documents

PEl is a member of Atlantic PIRI and incorporates standards and guidelines accepted by this
organization.

The act also allows the adoption by regulation of codes or standards or accepts those from other
jurisdictions or recognized technical organization and requires compliance with any code, standard or
regulation?®®,

2.2.9 Québec

Contaminated Sites
Contamination and contaminated sites are addressed under the Québec Environmental Quality Act3%,
The major focus of the program is on commercial and industrial sites.

Reporting Contamination

Under the act, any unauthorized release must be reported immediately3°*.

The minister may order the cleanup if the contaminant is above the regulated standards or is a threat to
human health and the environment. The order may be served upon the person who released the
contaminant or has or had custody of the land where the contaminant was released. The minister may
also order studies.

An order would not apply if:

e the land owner was not aware of the contamination
e had no reason to suspect its presence and took care and due diligence and acted within the law
e itis aresult of offsite migration

The act describes the content of an order and requires that it be registered on the land registry and the
owner and other affected parties are notified by the minister3°2,

Rehabilitation
A rehabilitation plan must also be submitted within the specified time after reporting.

The rehabilitation plan may allow contaminants in concentrations above the prescribed limits to be left
in place on the condition that toxicological and eco-toxicological studies and a risk assessment is
submitted along with required land use restrictions. If the plan is approved, the land use restrictions are
registered in the registry. Registration binds third parties and subsequent landowners by the plan and
land use restrictions.

Once any required work is completed, a certification of completion is required from a qualified
professional confirming the plan was implemented, as approved3®,

Qualified Professional

A qualified professional is required to undertake any investigation or study, prepare a plan and the
certification of completion. The act also sets out the requirements and process for the certification of
qualified professionals. The minister may set the qualifications in consultation with professional
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organizations and the qualifications must be published in the gazette. The minister keeps a list of
qualified individuals3®,

Responsibilities

The minister does not undertake apportionment. Any order for rehabilitation or characterization is
open to civil remedies available to the person subject to the order for total or partial recovery of costs
incurred or of any increase in the value of land as a result of the rehabilitation3%.

If an industry or commercial activity ceases, a characterization study must be undertaken and the results
and rehabilitation plan submitted. If a change in the land use designation is proposed, a study must be
conducted, a report provided and a rehabilitation plan submitted. There is an exemption if an existing
certificate of compliance is on file. Specific procedures are provided regarding petroleum storage
tanks3°®,

Voluntary land rehabilitation is enabled. An applicant must submit a plan for approval and if
contaminants with concentrations over the limit are to remain on the land, a characterization study and
risk assessment must be done. If the study results show contamination over the limits the person who
had the study done shall register a notice of contamination on the land registry and provide the minister

and the land owner with a copy of the notice. The minister will inform the municipality3®’.

A person may also register a notice of decontamination if the rehabilitation has been carried out and
results in contamination below the prescribed limits. A characterization study is required and approved.
Certification is sent to the owner3%,

Changes in land use categories must be approved by the minister. If contamination is proposed to be
left in place with a land use change, a risk assessment must be done and the public must be advised.
Public input must be sought and reported on3%.

For non-industrial sites, a person can submit a plan for ministerial approval. The person must advise the
local community and provide proof of doing so. The minister will advise the municipality and provide
the file for public review at the municipal office. Public comments are accepted. The minister will
advise other departments if warranted.

Registry and Guidance

The minister is to prepare a guide setting out the objectives and elements of a characterization study,
seeking input from others as needed, and make the guide available to the public3!®. A registry is to be
established to contain a prescribed list of information. A registry of penalties is required3.

Cost Recovery

The minister may take action to recover cost of any action required to be taken by the government.
Fees can also be imposed for filing and retrieving documents32,

Appeals

Appeals of orders and decisions can be made to the administrative tribunal, the Bureau D’audiences
Publiques sur L’environnement. An appeal does not suspend execution of an order, unless the tribunal
has a reason that has been agreed upon before a judge3!3.
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The Land Protection and Rehabilitation Regulation3'* provides categories of land use classes,
contaminant limits and penalties for non-compliance.

Sand and Gravel Operations

Sand pits and quarries are regulated under the Environmental Quality Act by the Regulation respecting
pits and quarries3'®. The regulation applies to any pit or quarry operated for commercial or industrial
purposes, to fulfil contractual obligations or for the construction, repair and maintenance of roads, dikes
and dams. The regulation does not apply to pits or quarries on Crown land for forestry purposes or on
land intended to be flooded for hydro-electric generation.

Authorization is required to operate a pit or quarry. Application must be made to the minister and
contain:

e contact information
e documentation of ownership and the right to access minerals
e characterization of the site including:
o geographical coordinates and municipal zoning
environmental characteristics, especially plant and wildlife species of concern
scale plan of the site
buildings, structures, works, equipment, roads
water withdrawal facilities for human consumption in accordance with legislation
wetland and water bodies and their designation
protected lands
habitat of species of concern, particularly listed species
operational procedures, nature of the materials to be extracted, area to be disturbed,
depth of extraction, maximum quantities to be extracted, groundwater levels
cross section showing topography
year of permanent cessation of mining, where redevelopment and restoration activities
will be completed, and the year of closure
location of water discharge points to the environment
a rehabilitation or restoration plan
if activity takes place in the water table, a certified hydrogeological study
a predictive study of sound levels, certified by a professional

O 0O O 0O O 0O O O

o O

O O O O

These applications are public, except for sensitive species information and confidential industrial and
trade secrets3®,

The regulation outlines minimum distances for operation near water bodies, dwellings and other
establishments, conditions for storage of topsoil and control of particles and dust, noise limits, quality of
water discharge and blasting3'’.

A financial guarantee is required. The guarantee must be held throughout the duration of mining,
redevelopment and restoration and for 18 months following closure. This does not apply to provincial
lands or contractors working on behalf of the province. The amount of a guarantee is set at:

e $10,000 if the area excavated is less than one hectare
e 510,000 multiplied by the number of hectares excavated greater than one hectare
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The acceptable forms and requirements for guarantees are provided. The minister may use the
guarantee, where the operator fails to meet its obligations328,

Redevelopment and restoration must:

e eliminate unacceptable risks to health and ensure public safety

e prevent the release of contaminants likely to adversely affect the environment
e eliminate long-term maintenance and follow-up

e restore the site to a condition compatible with its previous use

Redevelopment and restoration must be done in accordance with the approved plan. Options and
requirements for materials to be used and leveling and contouring requirements are provided. Seeded
or planted vegetation must be established within 18 months, unless it is a harvested agricultural crop3®.

Fees and royalties are adjusted every year on January 1 to reflect the annual change in the Consumer
Price Index in Québec3?°.

In 2009, the Minister of Municipal Affairs and the Minister of Natural Resources and Wildlife signed an
agreement with Fédération Québécoise des municipalités and the Union des municipalités du Québec to
delegate management of sand and gravel mining on provincial lands to regional county municipalities,
should they wish to participate. Between April 1, 2010 and June 1, 2011, about 30 municipalities signed
a memorandum of understanding transferring responsibilities for management of sand and gravel
mining. Currently, municipalities manage more than half of the 2,700 leases and authorizations on
provincial land.

The municipalities retain half of the royalties and rental fees collected for sand and gravel. Additional
municipalities have expressed interest. The computerized mining registration system is under
modification to allow use by municipalities3%..

2.2.10 Saskatchewan

Contaminated Sites

The Environmental Management and Protection Act®** regulates the impacted site process. The
Saskatchewan Environmental Code3?® provides guidance for implementation of requirements in the act.
The code is a consolidation of requirements in The Environmental Management and Protection Act and
The Forest Resources Management Act, adopted by regulation?* under each of these acts. The code
contains a collection of legally-binding requirements to be followed by anyone conducting activities
governed by The Environmental Management and Protection Act. The code provides clear directions for
projects, allowing operators in many situations to proceed without waiting for a ministerial approval
while ensuring enhanced protection of the environment. Saskatchewan has adopted a results-based
model which, focuses on the desired outcome to protect human health and the environment.

t322

Designation

Saskatchewan uses only one classification category for a site, an “environmentally impacted site”
defined in the act as “an area of land or water that contains a substance that may cause or is causing an
adverse effect”3?>. An adverse effect includes impairment or damage to human health or the
environment caused by chemical, physical or biological alterations or a combination thereof and/or
exceedance of any permissible limit, standard, criteria or condition as set out in the code. The act does
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not enable designation of sites. Each site is addressed on a case by case basis in relation to its level of
risk and site conditions and may be addressed as high, moderate and low risk based on criteria in the
code.

Standards and Guidelines

The minister is required to develop or establish standards and requirements, publish them in the gazette
and make them available to the public3?®. Saskatchewan has a variety of guidance documents, the
major regulatory document being the code. It includes five chapters, with detailed steps in the process,
addressing contaminants and site management:

e Discharge and Discovery Reporting

e Site Assessment

e Corrective Action Plan

e Transfer of Responsibility for an Environmentally Impacted Site
e Substance Characterization

Reporting and Responsibility

Unauthorized discharges that may cause or are causing an adverse effect must be reported to the
ministry by the owner or occupier, a person who conducts work on the site (qualified professional) and
discovers it or by a municipal or government employee.

The person responsible must take immediate action to repair or remedy the situation and decrease or
mitigate danger to human health and the environment. The person responsible must also advise all
others who may be affected.

If the situation warrants, the minister may issue direction to the owner or occupier to provide a report,
as set out in the code, on all properties and substances owned or controlled3?’.

A person responsible is defined as:

e aperson who caused or contributed to the released substance

e aperson who had possession, charge or control of the substance

e every owner or occupant at the time of release

e every owner or occupant subsequent to the time of release

e atransporter who failed to undertake due diligence

e every owner in prescribed circumstance

e every director of a corporation who had control, including issuing dividends where the funds
were essential to financing a clean up

e persons agreeing by contract to be liable, such as a transferee

Those not responsible include:

e municipalities that acquired the property through tax arrears

e secured creditors unless they took control of the property or action thereon

e aperson who provides advice regarding the handling of the substance

e aperson where the discharge happened before ownership and they could not have known
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e anowner of a site where a site condition report is filed and has not contributed to the impacts

e those subject to a surface rights transfer

e aperson who aggravates the situation after a site condition report is filed; they can be held
responsible for the additional impacts3*

The person responsible is not necessarily the polluter3?. The panels was told that in practice, the
ministry usually deals with one person or entity, usually the owner. If the person provides solid
evidence that others are responsible, they may be included. An insolvent or absent person will not be
named a responsible person. In general, responsibility is considered a civil matter and the ministry does
not undertake extensive investigations into who may be responsible. Only if the site is high risk, would
the ministry consider being involved in identifying responsible persons. This would be a very rare
occurrence and in such a case, responsibility would be apportioned equally.

The minister may require a person responsible to undertake an assessment according to the code,
submit it immediately after completion and may require further investigation. If the assessment
indicates an impact, a corrective action plan (remediation plan) is required within six months. If more
than one person is responsible, the plan is to be prepared jointly3%.

The minister may assist in allocation of responsibility by providing alternate dispute resolution. The
minister has the ability to allocate responsibility through environmental protection orders or
reclamation orders. The minister may direct one or more persons to provide funding according to
principles of responsibility set out in the code33!. These responsibilities include the use of a polluter
and/or beneficiary model to apportion liability to responsible parties®32.

The act requires that the minister provide notice to a person that an order is under consideration and
provide the person an opportunity for written representation. An oral hearing is not required. The
minister’s decision is final®33. Government officials indicated that issuance of a ministerial order is a last
resort, only used if the person responsible is uncooperative and there is an imminent danger to human
health and the environment. An “intent to order” will be issued 30 days prior to elicit cooperation. It
was indicated that issuing an order is a long process requiring a detailed listing of requirements, and will
only be used in an emergency.

Any person, including a person responsible, who incurs costs in carrying out an assessment or preparing
a corrective action plan has a right to recover their reasonable costs from one or more other persons
responsible in accordance with the principles of responsibility set out in the code334,

Corrective Action Plans

Corrective action plans are to be submitted immediately on completion. The minister cannot accept a
plan that proposes future risk unless a financial assurance is provided in a set amount and under the
conditions prescribed33®,

In practice, the ministry does not impose timelines unless the site is of high risk. The risk-based and
results-based approach for remediation provides for options to protect the environment. The only
“acceptable” solution is removal of contaminated soil. All other actions are considered “alternative”
solutions. However, the ministry’s objective is to return sites to a productive use. Alternative solutions
are acceptable if they achieve that end and any risk to human health and the environment is addressed.
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It was noted that there are fewer soil relocation efforts ongoing and more risk assessment, management
in-situ and alternative land uses proposed.

The risk-management approach requires qualified professionals to undertake the planning and
remediation work. Qualifications and the qualification process are outlined in the code. The province
makes a list of qualified professionals available.

If a person voluntarily reclaims an environmentally impacted site, through a corrective action plan, they
may apply to file a site condition report on the registry. If it meets the standards, the minister approves
it and files it on the registry33®. A site condition report cannot be filed if remediation is undertaken
under order.

A site can be transferred to another person if the other person accepts responsibility, an environmental
site assessment has been conducted according to the code, and a satisfactory corrective action plan is
prepared along with estimated costs. The other person must provide written agreement and financial
assurance. If approved by the minister the action plan is filed in the registry3’.

If a site condition report is filed, a person responsible is not required to prepare a site assessment or an
action plan and an order cannot be issued to the person responsible, owner or subsequent owners or to
a person who transferred responsibility. The land can only be used in the same manner as that filed in
the site condition33®,

The panel was told that the ministry is more often requiring financial assurance in situations where the
person responsible is choosing to manage the site over time instead of remediating in the short-term.
The financial assurance provides the government with some insurance that if in the future, the person
responsible fails to take action, there will be funds available to remediate the site. It was also indicated
that a requirement for an assurance may encourage a person responsible to take immediate action
rather than putting it off to a later time. Also under consideration, is the use of assurances for
inoperative or idle sites due to contamination to provide the person responsible with an incentive to
address these sites. Assurances are in a form approved by the minister and the ministry holds the
assurance.

Appeals

Appeal of an environmental protection order, on a question of law, is to be made to the Court of
Queen’s Bench. An appeal does not stay an order or decision®*°.

Registry

The minister must establish a registry; and a list of the required contents is provided. The registry is to
be open for public inspection3*°. The registry is not yet publicly available but should be shortly. The act
enables fees to be charged for filing or inspection of documents. It does not appear that any fees are
charged for filing contaminated sites related documentation at this time.

Cost recovery

As in all jurisdictions, costs incurred by the Crown are recoverable3*,
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Orphaned Impacted Sites

The act addresses orphaned sites in the context of an “orphaned environmentally impacted site”. An
Impacted Sites Fund is established and managed by the minister. The fund receives monies from fines,
administrative penalties, gifts/donations and by appropriation. The funds are used to reclaim, restore,
remedy orphaned impacted sites, cover departmental costs and pay expenses for administering the
fund®*2,

The fund is managed by the Ministry of Environment and is a stand-alone fund. However, cabinet
approval is required for disbursements. The government is encouraging municipal use of the fund, but
has received few applications to date. The ministry has not contemplated using the fund for its own
liabilities related to impacted sites. Approval is sought through the government appropriation process
to remediate impacted sites.

The code and a comprehensive guidance document provide technical and plain language guidance to
understand the impacted sites process in Saskatchewan.

Mines

The Crown Minerals Act>* provides the administrative framework for the disposition of mineral rights
and the collection of rent, fees, royalties and other charges. The act does not provide direction on
environmental issues in the management of mine sites except that a disposition, in whole or in part,
may be cancelled for environmental reasons if the required environmental assessment determines the
development should not proceed3**.,
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Major mining operations are subject to an environmental review under The Environmental Assessment
Act3*. As described previously, The Environmental Management and Protection Act, which applies to
mining, addresses contamination and environmentally impacted sites. The environmental code3*®
provides further details on reporting and corrective actions. There are additional requirements for the
mining industry in the Mineral Industry Environmental Protection Regulations*’, including reclamation
plans and financial assurance. The Ministry of Environment administers the program to regulate
environmental impacts of the mining and milling industry and contamination associated with those
activities.

The act and regulations impose permit obligations on any person seeking to construct, install, alter,
extend, operate, or temporarily close a “pollutant control facility” or undertake exploration of minerals
or decommission and reclaim a mining site3*®. A pollutant control facility is defined as a facility or area
for collection, containment, storage, transmission, treatment or disposal of any pollutant arising from
any mining operations or from the development of or exploration of any mineral®*°. Environmental
protection components include the:

e mine or mill

e tailings management area

e ore storage facility

e waste rock disposal area

e mine overburden or spoil disposal area
e waste treatment plant

e chemical storage facility
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e waste sump

e site drainage control

e groundwater dewatering system

e any equipment used for exploration

e all associated machinery with the operation

As prescribed by regulation, a pollutant control facility cannot be closed until there is an approved
decommissioning and reclamation plan, and an assurance fund has been established as directed by the
minister®*®. The plan is to include an estimate of the cost to carry out the decommissioning and
reclamation plan and the cost of monitoring the mining site after closure. The acceptable forms of
assurance are listed. The plan and fund are reviewed at least every five years and at permanent closure.
The plan and security are revised as requested or needed®.

Default of assurance occurs when the approved rehabilitation plan is not complied with, all or part of
the mining site is abandoned, the assurance fund is in jeopardy or the responsible person becomes
insolvent. When this occurs, the minister may call in and cash a security or require that the assurance
fund be used for decommissioning and reclamation. Where the assurance is insufficient to cover the
costs, the remainder is a debt to the Crown. Recovery from the responsible person can be undertaken
as allowed by law®2,

The Ministry of Environment, manages abandoned closed mine sites, other than former uranium mines,
including the calling in of any available financial assurance.

The Provincial Auditor, in 2008,3>3 assessed the ministry’s processes to regulate contaminated sites. The
auditor concluded that “The Ministry of Environment had adequate processes at August 31, 2007 to
regulate contaminated sites except the Ministry needs to implement processes for assessing,
monitoring, tracking, and reporting the status of contaminated sites.” Recommendations related to
these processes were made. In the 2019 annual report3>4, the provincial auditor noted that the last of
the 2008 recommendations had been implemented.

The panel understands that following the recommendations of the auditor, the ministry established an
electronic registry of contaminated sites including a ranking system using the national classification
system for contaminated sites ratings. Six non-uranium contaminated mining sites in the registry are
entered as liabilities on the government’s books. Appropriations for the remediation of contaminated
sites are reviewed and approved through the province’s budget approval process.

The Saskatchewan Research Council manages sites related to former uranium mining operations
separately from the ministry. Saskatchewan Ministry of Energy and Resources and Natural Resources
Canada contracted with the council in 2006. A $25 million fund was established, for the purpose of
remediating abandoned uranium mines where no owner could be identified. Currently, 37 sites have
been placed on the registry. The council makes submissions to carry out remediation through the
government’s budgeting process. Remediation costs are higher than was originally budgeted3*. The
Ministry of Environment plays a regulatory role related to these sites.

Institutional Control Program

The Ministry of Energy and Resources established a program in 2007 to address the future of closed
mines, after the Ministry of Environment has signed off on the completion of the decommissioning and

63



reclamation activities as required by regulation. The Institutional Control Program addresses the long-
term management of closed mine and mill facilities. The program is voluntary.

The Reclaimed Industrial Sites Act®*® and its accompanying regulation provide for ongoing management
of sites where obligations under The Environmental Management and Protection Act®” have been
fulfilled but long-term management is required.

The act establishes the Institutional Control Program that is to:

e set out the conditions by which the government will accept responsibility for land, as a
consequence of development and use, requiring long-term monitoring and maintenance

e ensure that required monitoring and maintenance are carried out

e provide a funding mechanism to cover costs associated with monitoring and maintenance

e ensure that certain records and information are preserved with respect to the land3>®

A site will not be