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INTRODUCTION

In June of 2015 then leader of the Official Opposition Brian Pallister expressed displeasure with the
provincial government’s Steady Growth, Good Jobs campaign complaining that the advertising relating
to that infrastructure plan was a misuse of taxpayer money because it promoted the governing party. He
was quoted as saying that if elected premier his party would permanently give the provincial Auditor
General the power to review all government advertising and block ads that were felt to be overly
partisan.

Mr. Pallister had earlier written to the Auditor General asking that a review of the Steady Growth
campaign be conducted. The Auditor General replied saying that he had no authority to investigate
because Manitoba has no standards respecting government advertising.

Subsequent to the 2016 general election Premier Pallister wrote to the Minister of Justice and Attorney-
General in relation to, among other things, her leadership role in “delivering on the following platform
commitments” including to “empower the Auditor General to review all government advertising to
ensure that it is non-partisan and information-based only”.

The government is now considering the introduction of new legislation in Manitoba dealing with
government advertising. The intention is to have a law dealing with all paid government advertising as
opposed to the current legislation which applies only to government and government agency advertising
during and immediately prior to elections. The existing legislation is found in Part 13 of The Election
Financing Act {usually referred to as (“the EFA”).

A bill has been drafted and | was asked to canvas “key stakeholders” for their impressions and
observations concerning the proposed legislation and thereafter submit a report on my findings and
recommendations to the Deputy Minister of justice. A copy of the proposed legislation is attached as
Appendix “A” to this report.

A non-exhaustive list of stakeholders included the Auditor General of Manitoba, the Chief Electoral
Officer of Manitoba, the Commissioner for Elections of Manitoba, the non-governmental political
parties, and the Auditor General of Ontario.

Neither the Manitoba NDP party nor the Auditor General of Ontario responded to my request for input
from them.

| have completed my discussions with the rest of the identified stakeholders, as well as others, and my
report follows.
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OVERVIEW

There are two related but distinct issues which will be addressed in this report.

First is the question of government advertising in general with particular emphasis on the best way to
achieve the stated purpose of avoiding partisanship in such advertising. The government’s intention is to
proceed by way of legislation and a bill has been drafted, which will hereinafter usually be referred to as
“the Proposed Act”.

After consulting with the stakeholders, and examining how the problem of dealing with government
advertising in other Canadian jurisdictions is being handled, | am of the view that there are alternative
approaches which the provincial government may wish to consider. | have also reviewed the experience
and outcomes of the one Canadian province which did pass legislation dealing with government
advertising generally. It is, of course, entirely the government’s decision as to whether legislation will be
passed but i feel that it is necessary to point out some of the potential pitfalls.

Second is the question of government advertising/communications in the periods leading up to
elections. As will be seen from my discussions with some of the stakeholders there is concern that
limiting the legislation to paid advertising while at the same time repealing the law surrounding
government recommendations during election periods may result in an opportunity for abuse by the
party in power. The potential abuse is that government resources may be used to further the political
interest of the incumbent party.

| will deal with these two areas in sequence in this report.

| will initially deal with the question of whether legislation is the best way to proceed, including the
results of my discussions with some of the stakeholders as well as other considerations. | will then move
on to a discussion about the law which is in place and the wisdom of repealing it.

My consultations with some of the stakeholders involved discussions which related to both topics, that
is commentary and observations regarding both the Proposed Act as well as possible repeal of the
existing legislation. When summarizing the consultations | will divide the comments received into those
two broad areas.
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- Itincludes the achievements of the government or government agency.

There is a separate provision in the Proposed Act requiring signage at construction sites to be non-
partisan.

A section of the Proposed Act provides that the Auditor General of the province must, at least once
during the four-year period between fixed date elections, examine a government department or
government agency which engages in paid advertising and determine whether adequate administrative
and compliance procedures are in place and are being applied to ensure that paid advertising is
achieving its permitted usages and requirements. The Auditor General is required to report on the
compliance review a least 90 days before a fixed date election and the report is to be made public.

The Proposed Act prohibits the government or a government agency from engaging in paid advertising
or posting new information on the Internet or through other digital means during the election period of
a general election or a by-election. There are specified exceptions to these prohibitions, being:

- Anotice to the public which is required by law;

- A matter affecting public health or safety, employment opportunities with the
government or government agencies or the provision of goods or services to the
government or government agencies;

- Infrastructure signage as described earlier in the Proposed Act; and

- During a by-election period, other paid advertising or distribution of information of a
routine nature in relation to the usual operational activities of the government or a
government agency.

The Proposed Act provides that the Lieutenant Governor in Council may make regulations prescribing an
Internet site, or a digital means of distributing a message, to be included in the definition of “social
media” as set out in the Proposed Act.

The Proposed Act allows a person who believes there to have been a violation of the advertising
provisions during an election period to bring an application to the Court of Queen’s Bench for a
declaration that such a violation has occurred. The decision of the Court cannot be appealed.

And finally, the Proposed Act provides for the repeal of Part 13 of The EFA. As mentioned previously,
Part 13 contains the current legislation dealing with advertising or publications during elections and by-
elections.
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This section reads:
“Compliance reviews by Auditor General

5(1) The Auditor General must, at least once during the four-year period between fixed
date elections, examine a government department or agency that engages in paid
advertising to determine if it has adequate administrative and compliance procedures in
place, and is adequately applying those procedures, to ensure that its paid advertising

{(a) reasonably achieves one or more of the purposes in section 2; and
{b) adheres to the requirements of section 3 and 4.
Reporting

5(2) The Auditor General must make public his or her report on the compliance review
at least 90 days before a fixed date election.

Powers
5(3) Section 18 of The Auditor General Act applies to a compliance audit.”

The Auditor General’s interpretation of Section 5({1) is that his office would be required to audit each
government department or crown agency that engages in paid advertising at least once every four
years. | must say that my initial interpretation of the provision was that the Auditor General would be
required to audit only one government department or alternatively a government agency every four
years, although presumably he would have the implied power to audit more.

After my meeting with the Auditor General | spoke again with Legislative counsel who were involved in
drafting the Proposed Act. | was informed that the intention was to require only one audit.

The upshot is that an audit of one department or one agency every four years is, in the opinion of the
Auditor General, completely inadequate from an auditing perspective.

In fact, it is the Auditor General’s opinion that even if his interpretation were correct (that each
government department or government agency is to be reviewed at least once in four years), that would
be insufficient. He commented that technically his office could comply with the Proposed Act by looking
at ali organizations in year one and then do nothing for the next three years.

The Auditor General is of the view that examining and reporting only once in a four- year period will
likely not change any offending behavior, and certainly won’t prevent it. If the purpose of the Act is to
prevent partisan advertising, which the Auditor General assumes to be the case based upon statements
of Mr. Pallister during the last general election campaign, Mr. Ricard does not believe that his Office’s
required invoivement, as envisioned in the Proposed Act, would contribute in a meaningful way to
preventing or even detecting non-compliant advertisements.

The Auditor General also has a concern that the Proposed Act requires the examination only of systems.
He feels that from an auditing perspective that may be insufficient. The goal should be to determine
whether the system is generating the desired result. In his view the audits should focus first on
outcomes or compliance and then, if needed, on the systems and procedures in place.
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The Auditor General provided possible legislative wording in the following terms:

“The Auditor General must, on an annual basis, and using a risk-based approach, conduct compliance
audits on whether government departments and agencies that engage in advertising are complying with
provisions 2, 3, and 4 of this Act.”

The reference to a “risk-based” approach entails a focus on entities with significant advertising activity
and which have a history of non-compliance. Such non-compliance could only be determined over time.
Random sampling of all other government departments and government agencies which advertise
would also be necessary.

The Auditor General also has concerns that the Proposed Act seems to contemplate only one report on
advertising audits during the four-year period.

He also notes the requirement “to make public” his report which is a marked departure from the
requirements under The Auditor General Act which require the tabling of reports in the Legislative
Assembly.

The Auditor General has again suggested possible legislative wording to address some of his concerns as
follows:

“At least once a year, the Auditor General must submit a report to the Assembly on the
results of the compliance audits undertaken under this Act.”

The Auditor General also commented upon Section 5(3) of the Proposed Act which states that Section
18 of The Auditor General Act applies to a compliance audit. He is perplexed as to why Section 18 has
been specifically cited as Sections 24, 25, 28 and 29 apply to any audit which his office conducts.

The Auditor General is of the opinion that the Proposed Act is wanting in certain other respects and
would recommend that the following be considered:

- The Act should impose obligations on entities to have adequate systems and procedures
in place to ensure compliance with Sections 2,3 and 4;

- The Act should require a central agency, perhaps the Department of Finance, to provide
guidance on what would be “adequate administrative and compliance procedures” as
mentioned in Section 5(1) of the draft Act;

- The Act should require that all entities which engage in paid advertising report this
activity, say every 6 months, in a format to be determined by the Auditor General.

The Auditor General is unclear as to the purport of Section 6 of the Proposed Act which states:
“Restrictions during election period

6(1) The government or a government agency must not, during the election period of a
general election or a by-election period,

(a) engage in paid advertising; or

(b) post or distribute new information on the Internet or through other digital means.”
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Exceptions
6(2)  Subsection (1) does not apply to
(a) a notice to the public that is required by law;

(b) a matter affecting public health or safety, employment opportunities with the
government or a government agency or the provision of goods or services to the
government or a government agency;

(c) infrastructure signage described in section 4; or

(d) in the case of the election period of a by-election, other paid advertising or the
distribution of information that is of a routine nature in refation to the usual
operational activities of the government or of a government agency.

Specifically, the Auditor General raises the question as to how this section relates to Section 2 which
defines the purpose of government advertising. The Auditor General asked what in Section 2 would be
considered “routine” in relation to “usual operational activities”? | will include reference to this concern
in a later part of this report when dealing with the wisdom of repealing the existing legislation, that is
Part 13 of the EFA.

In my meeting with the Auditor General | gained the distinct impression that in his view there will be
significant costs for his office to do a proper job. In correspondence the Auditor General cautioned that
conducting compliance audits of government entities which advertise, even when employing a risk-
based approach, would involve a “a significant effort” and that “the impact of any imposed audit
requirements on my Office’s resources must also not be overlooked”.

From the foregoing it can be seen that the Auditor General has serious concerns about both the content
and scope of the Proposed Act.

if the government is intent on pressing forward with legislation along the lines of the Proposed Act the
Auditor General is clearly of the view that significant changes should be considered. Moreover, if the
Auditor General is to be involved in the administration of the law respecting government advertising
there should be input from his office as to the content of the governing Act.
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that the Proposed Act could be seen as facilitating questionable activities in the lead up period to an
election.

Section 7(1) of the Proposed Act provides that any person who believes that the government or a
government agency has violated Section 6 (the section dealing with activities during an election period)
may apply to a judge of the Court of Queen’s Bench for a declaration that a violation has occurred. This,
according to those at the meeting, appears to be out of step with other election-related complaints
which are dealt with through the office of the Commissioner of Elections.

Most of my discussions with the Elections Manitoba representatives centered around Part 13 of the EFA,
which I will detail in the part of this report dealing with that topic.
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of the Executive Council or a member of the Assembly, or which contained the name or logo of a
recognized political party, or if included to a significant degree, a colour associated with the governing
party unless the colour was depicting something normally depicted in the same colour.

Despite the efforts made by the Auditor General the legislation was amended as first introduced.

In her annual report for 2017 the Auditor General of Ontario continued to raise the issue of loss of
jurisdiction, saying that in the year being reported upon she estimated that 30% of the advertisements
which she reviewed and cleared under the new partisan advertising provisions would have been
rejected under the old regime.
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Sec. 6{2) contains the phrase “a matter affecting public health” which suggests that there must be an
effect on public health. Perhaps something along the lines of “concerning or relating to” would be
appropriate.

The Commissioner of Elections also raised the remedy provided by Section 7 of the Proposed Act,
namely that a person may apply to the Court of Queen’s Bench for a declaration that there has been a
violation of the provision. [t is felt that it would be extremely unlikely that anyone would avail
themselves of this provision, particularly where there may be an award of costs against the individual if
they are unsuccessful. There has only been one court challenge relating to Part 13 of the EFA and that
occurred in 1988.
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The policy has specific provisions with respect to government advertising. It prohibits federal
departments and agencies from advertising during the ninety days preceding a fixed general federal
election date. Advertising is defined as “any message conveyed in Canada or abroad and paid for by the
government for placement in media, including but not limited to newspapers, television, radio, cinema,
billboards and other out-of-home media, mobile devices, the Internet and, any other digital medium”.
The 90-day ban excepts job advertisements, requests for tenders, and messages to the public regarding
urgent matters affecting public health and safety.

The policy establishes an independent third-party oversight mechanism to review government
advertising campaigns with budgets over $500,000. Advertising Standards Canada (“ASC”) is a not-for-
profit body, and is mandated to review all such campaigns against the established criteria for non-
partisanship. These standards can of course be modified from time to time as experience dictates.

The mandatory review does not apply to announcements of an administrative or operational nature
(such as public hearings, employment offers, notices of public consultations, requests for tenders) nor to
messages to the public regarding urgent public health and safety concerns, nor messages concerning the
environment.

The results of ASC reviews are published on the Government of Canada website. It should be noted that
the Auditor General of Canada is conducting an audit of this review mechanism and is expected to issue
a report in the Spring of 2019.

In 2017 the House of Commons Standing Committee on Government Operations and Estimates
undertook a review of the 2016 policy and made recommendations for improvement. The Committee
acknowledged that among the main challenges of establishing policy in this area is that rules
surrounding non-partisan advertising must be clear, but with the recognition that the environment is
continuously changing. The Committee commented favourably upon the definition of non-partisan
advertising but cautioned that the definition and the policy in general be reviewed regularly to ensure
that they remain current and relevant.
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Complaint concerning government advertising

56(2) Any person who believes that a department or Crown agency has violated
subsection (1) may file a complaint with the Chief Electoral Officer, and where the Chief
Electoral Officer finds that the complaint is justified, the Chief Electoral Officer shalil
provide particulars of the violation in the annual report to the Speaker of the Assembly
under section 99.

As first enacted, section 56 provided that neither the Government nor any Crown agency could “publish
or advertise in any manner . . . any information concerning the programs or activities of the department
or Crown agency” during an election period for a general election, but that broad restriction was subject
to the four exceptions set out in 56(1)(c) through (f).

The amendments made in 2006 and 2008 were the most significant. In his 2003 Annual Report, the then
Chief Electoral Officer made the following recommendation:

Recommendation: That clause 56(1)(c) of The Elections Finances Act should be clarified
and strengthened to reduce an overly broad exemption on government advertising
during an election period.

In the Chief Electoral Officer’s view:

The apparent intent of the section is to limit the ability of a government to use public
funds to advertise during an election period while ensuring that the necessary business
of government continues. The need for such a section is brought more into focus since
limitations have been placed on the ability of registered political parties to receive
contributions and since limits have been placed on the annual advertising of registered
political parties. Section 56(1)(c), however, provides a very broad exemption. Section
56(1)(c) exempts government advertising “. . . in continuation of earlier publications or
advertisements concerning ongoing programs of the department or Crown agency . . .".
This exemption is too broad and could conceivably defeat the purpose of the overall
prohibition. Clause 56(1)(c) needs to be more consistent with the intent of section 56
and with the other specific exemptions.

The exemption would be more effective if it specified the types of advertising permitted
during an election period such as advertising for urgent matters or where it is a matter
of the public’s welfare.

The concern expressed by the Chief Electoral Officer seems to be precisely the one Mr. Lyon expressed
to the house when he suggested that the provision was “a fraud” because if a program has already
started “well, of course, that’s different”.

Apparently as the result of these recommendations, section 56(1)(c) was amended in 2006 so that it no
longer applied to the government during a general election. It continued to apply to Crown agencies
during a general election and it applied to both government and Crown agencies during a by-election.

In place of the exemption in 56(1)(c) for government during a general election, specific exemptions for
specific matters were introduced. But each of those, and what remained of the exemption in 56(1)(c),
were to apply only when “required at that time”.
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All of these changes appear to have been in accordance with the recommendations of the Chief
Electoral Officer. An additional change, not referred to in the Chief Electoral Officer’s annual report, was
to increase the restriction on advertising during a by-election. Whereas originally section 56 only
restricted publications or advertising in a by-election in the electoral division in which the by-election
was being held, the restrictions in the revised section applied province wide, even during a by-election.

The other significant amendment was made in 2008. Fixed date elections had been brought into
Manitoba through an amendment to The Election Act and section 56 was amended to increase the
blackout period — that is, the time during which the advertising restrictions applied — from the election
period {(which had typically been 30 days) to a 90-day period before the election. This amendment was
significant as | understand that little government business was typically done in the 30 days immediately
before an election but that the 90-day period made it significantly more difficult for the government to
conduct its business for an entire quarter of the election year.

After the 2006 and 2008 amendments, section 56 read as follows:

GOVERNMENT ADVERTISING
Government advertising and publications in general election

56(1) No government department or Crown agency shall publish or advertise any
information about its programs or activities in the last 90 days before polling day, and
on polling day, in the case of a fixed date election, or during the election period for any
other general election, unless the publication or advertisement

{a) is required by law;
{b) is required at that time;
i.  to solicit proposals or tenders for contracts or applications for employment
with the department or agency, or
ii. because it relates to important matters of public health or safety; or
(c) is by a Crown agency, is in continuation of earlier publications or advertisements
and is required at the time for ongoing programs of the agency.

Government advertising and publications in by-election

56(1.1) During the election period for a by-election, no government department or
Crown agency shall publish or advertise any information about its programs or activities
unless the publication or advertisement

(a) is required by law;
* (b) is required at that time
i.  to solicit proposals or tenders for contracts or applications for employment
with the department or agency, or
ii. because it relates to important matters of public health or safety; or
(c) is in continuation of earlier publications or advertisements and is required at the
time for ongoing programs of the government department or Crown agency.
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and compiaints had been filed, pursuant to section 56, by the Manitoba Progressive Party. All of them
were dismissed by the Chief Electoral Office and the Manitoba Progressive Party appealed his decisions
to the Court of Queen’s Bench. The appeal was heard by Glowacki, J.

One of the three advertisements was a call for tenders by the Department of Manitoba Housing. It read,
in part:

To advise the Minister of Housing on possible changes to both the Landlord and Tenant
Act and the Residential Rent Regulation Act, a review committee is accepting
submissions from interested individuals and organizations.

The committee, comprised of representatives of both landlords and tenants as well as
department officials, has been asked

'to review the legislation, regulations, and administration of the Landlord and
Tenant Act and the Residential Rent Regulation Act.'

The Chief Electoral Officer had found that the advertisement did not refer to a government activity.
Justice Glowacki found that it clearly did, and he overturned the decision of the Chief Electoral Officer
with respect to this complaint.

On its face, the impugned advertisement did not appear to be a partisan one. It was both factual and
objective. Yet that was not a factor in Justice Glowacki’s decision. Partisan vs non-partisan
considerations therefore do not appear to be relevant in interpreting the section. The government is
prohibited from publishing or advertising any information at all about its programs or activities.

Over the next 21 years | understand there were only three further complaints made under section 56,
being in 1990, 1992 and 1999. Each of them was dismissed by the Chief Electoral Officer.

There were therefore six complaints in total relating to section 56 between the time of its enactment in
1983 and the time of the first significant amendment in 2006 — the three by the Manitoba Progressive
Party in 1985 and the complaints in 1990, 1992 and 1999. Of those, three of them —one in 1983 and the
complaints of 1990 and 1993 were dismissed on the basis of the exclusion in 56(1)(c) that related to
publications in connection with ongoing government programs. As mentioned, that section was
amended in 2006 so that it no longer applied to government during a general election.

The next complaint of which | am aware concerned the then Minister of Agriculture, Rosann Wowchuk
who, in March of 2009, during the blackout period of a by-election, announced on behalf of her
department a one-time grant for repairs to the Trade Fair Building located at the Provincial Exhibition
Grounds in Brandon. The announcement was made at a speech she gave in Brandon. At that time, | was
the Commissioner of Elections in Manitoba and | found that Minister Wowchuk’s announcement
constituted a breach of section 92. The government had decided on a speech instead of a news release
as it did not see a speech as being a publication within the meaning of the section. | held that it was,
and that “publication” must be read broadly enough to include an oral as well as a written
communication.

In the lead up to the 2011 election, the Commissioner of Elections, by that time Mr. Bill Bowles, received
a series of complaints concerning government advertising. Nine complaints were filed by the PC Party,
eight of them in a space of ten days. One complaint was filed by the Liberal Party. A breach of section
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56 was identified in only two of the ten cases. Whether the number of complaints filed was out of
genuine concern or simply part of an election strategy is unknown.

Another complaint was received during a by-election in 2014. The PC Party complained that the
government breached section 92 when the Manitoba Status of Women, a division of the Department of
Family Services, sponsored, advertised and held an event in honor of Nellie McLung during the blackout
period. That complaint was upheld.

In the 2016 election, three more complaints were received relating to what was by that time section 92.
One of them, relating to highway signs posted by the government that read “Steady Growth, Good Jobs”
was found to be a breach of section 92. The advertising surrounding that program was, of course, the
source of Mr. Brian Pallister’s pique.

The result of the complaints in 2011, 2014 and 2016 was a series of decisions interpreting section 56.
The key interpretations were these:

- The section is not intended to restrict government programs or activities during the
blackout period. Itis intended to restrict government from publicizing their programs or
activities during that period.

- The words “publish or advertise” refer to any communication to the general public,
including any steps taken to bring that communication about. If, for example, the
government writes an advertisement, but someone else publishes it, that is still a
publication by the government.

- The words “publish or advertise” must be read together so that some promotional
aspect to the publication must exist. Signs identifying government departments or
agencies, or informational brochures, would not be publications or advertisements.

- The words “government department” ought to include the Minister of the Department,
but the section should not prevent a government minister from campaigning on the
government’s record. The section therefore requires distinguishing between an MLA
acting as a representative of a government department and an MLA acting as a
candidate for reelection. The restriction only applies in the former case. The
commissioner acknowledged that while “some cases will be relatively easy to decide,
others may involve drawing fine distinctions that will seem artificial and forced”.

- A Minister of a department would only be speaking as a representative of his or her
department if some government resources were used in connection with the
publication. So, for example, a minister could speak to the press about some ongoing
matter during the blackout period but could not use a government speech writer to
write her statement or government staff to plan and arrange the news conference.

In all, I have identified 21 complaints relating to government advertising. Six of them were found to be
valid. The subject matter of those breaches was:

1985: An advertisement posted by Manitoba Housing

2009: A cheque presentation by a Minister of the Crown relating to a government grant
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4. The Winnipeg Regional Health Authority will not post health information on their sites
unless there is an absolute urgency to do so. This is apparently the result of their
understanding of how the Commissioner of Elections interprets the phrase “required at
that time” in section 92 of the EFA;

5. The government runs a bus used for mobile health care. The bus has information on the
outside about the program. The government stops the bus from running during the
blackout period, concerned that it breaches section 92.

6. The government does not post Requests for Proposals during the blackout period.

It is not clear to me that all of these situations would be found to be breaches of section 92 and it may
be that the government has been overly cautious. But that is understandable given the issues with the
interpretation of section 92. For example, one of the commissioner’s reports made it clear that
information brochures and signs which are not promotional in nature would be exempt. | suspect it is
very likely, therefore, that the brochures outside Apprenticeship Manitoba would not be in breach of
the section. But every case requires a judgement call and it is understandable that government staff
would be uneasy about making a wrong decision.

Whether these situations would be found to be breaches or not, the fact that the government has felt
obliged to react as it has, does suggest the need for a change. As | have noted above, the government’s
proposed remedy is to repeal Part 13 of the current EFA (sections 92 — 94) entirely, replacing it with the
restrictions on paid advertising in accordance with sections 6 and 7 of the Proposed Act. In the next
section, | summarize the consultations | have had with both Elections Manitoba and the Commissioner
of Elections relating to the repeal of Part 13.
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A department or Crown agency will be interpreted as having been involved in an intermediate step in a
publication or advertisement if any of its resources have been used or expended in connection with the
publication or advertisement.

Ministers of the Crown have been interpreted as being part of their departments and can therefore be
seen as government resources involved in a publication. Ministers, however, wiil only be involved in
government advertising if they are acting in their capacity as ministers as opposed to acting as
candidates in an election. Broadly speaking, Ministers will be acting in their capacity as ministers only if
further government resources have been used to support their involvement in a publication. An
example is where a department sets up a press conference for a Minister. If government resources have
not been used to provide the minister with a platform to speak there is no problem. For example, if a
reporter encounters a minister in a hallway at the Legislature, the minister may answer questions
without running afoul of Section 92 as the meeting had not been arranged using government resources.

It is recognized that the distinction may appear somewhat artificial to some, but it is felt that the
interpretation is in keeping with the overall purpose of Section 92, namely that government resources
should not be used to assist the campaign of the party in power.

The Chief Electoral Officer stressed that the section was not intended to restrict MLAs in their re-
election campaigns, nor was it intended to restrict government activities. The restriction was only on
government publicizing its activities. She said:

“The next point is that the section is not intended to prevent members of the
government, including ministers, from acting in their capacity as candidates during an
election campaign. Members running for office and those assisting them are free to
campaign on the government’s record. They are free to talk about and disseminate
information and government programs and activities as long as they do so in their
capacity as candidates or volunteers on behalf of campaigns and as long as no
government resources are being used.

And finally, this section is also not intended to halt government business. It limits
dissemination of information; it does not prevent the government from acting”.

Several additional points were raised at the meeting, and in a subsequent memo from Mr. Graham, that
relate to the elimination of section 92 and its replacement with sections 6 and 7 of the Proposed Act.

There was a concern that reducing the 90-day period to just the election period (of approximately 30
days) is not sufficiently restrictive and is inconsistent with the 90-day spending limit imposed on
candidates and parties in the EFA,

Limiting the restriction, in the lead up to an election, to paid advertising will leave the government free
to use its considerable resources to assist its campaign, as long as it doesn’t actually pay for advertising
or use certain specified social media sites. It could, for example, use its staff to arrange media events
and write speeches for its MLA's,

Even if the government repeals Part 13 (sections 92 — 94) of the EFA, other sections remain that might
restrict a government’s ability to expend resources during the lead up to an election. That point was
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for inflation. These sections also provide limits on advertising expenses for parties and candidates,
calculated in a similar manner. The advertising expense limit for a party or candidate is part of that
party’s or candidate’s overall election expense limit. The expense limits only restrict the amount that a
party or candidate can expend in an election period.

The issue raised by both Elections Manitoba and the Commissioner of Elections is whether these
provisions apply to the government and, if so, how they might continue to restrict government
advertising and the use of government resources for campaigns, even if section 92 is repealed. In my
opinion, these sections are likely to apply to the government and the government ought therefore to
consider whether any changes to the legislation should be made.

The government is a separate entity from the party in power. If the government provides property or
services free of charge or at less than market value for campaign purposes, that would appear to fall
within the definition of a contribution. It would be a contribution made by the government to the party
in power.

The government is not an individual and yet only individuals are allowed to make contributions. The
government’s contribution would therefore be an illegal one.

Finally, if the contribution is made within the election period, it would appear to be “a non-monetary
contribution made to or for the benefit of a registered party or a candidate in the form of . . . services”
and would therefore be an election contribution.

As the Commissioner of Elections pointed out, section 92 has in some ways worked as a shield for the
government. Complaints about government advertising have been dealt with under section 92 (the
breach of which carries no consequence other than a mention in the Chief Electoral Officer’s annual
report) and not the sections on contributions and election expenses which can result in prosecution and
penalties. The government should consider, therefore, what the consequence would be if section 92 is
repealed.

Of course, repealing section 92 will allow for some types of government advertising that is now
prohibited. Section 92 applies to every government publication or advertisement, but the contribution
and election expense rules do not. A contribution must be made to a party or candidate, and an
election expense resulting from a contribution of property or services must be for the benefit of a party
or candidate. Government ads that were part of on-going government business and that did not benefit
the governing party would presumably not be prohibited.

In principle, this appears to be a welcome consequence: allowing the government to continue with non-
partisan government business while at the same time preventing government resources from being
used to assist the governing party’s election campaign. In practice, however, the government and those
implementing the Act will be facing the same fundamental difficulty that has already been identified:
how to distinguish between partisan activity that should be prohibited and non-partisan government
business that should not. In addition, repealing Part 13 would leave a loophole in the scheme regulating
campaign spending as there would not be a prohibition on government using its resources in a way that
might appear non-partisan but which could have a significant impact on an election.






L1 44 41l

34

As mentioned above my initial contact with Manitoba Liberal Party was basically to introduce myself and
extend an invitation for discussions. The response was the submission paper which | have summarized
above. This approach was of course acceptable, but my initial letter did not contain a copy of the draft
legislation. After hearing from the Liberal party | sent a copy of the draft to the leader and indicated that
if he had any comments, they would be welcome. Nothing further has been received.

The position of the Liberal party would appear to be that Part 13 of the EFA shouid remain in force or
that something along the same lines be contained in new legislation.
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In its present form, Saskatchewan’s rules regulating government advertising before an election
(contained in The Elections Act, 1999) are more complex than Manitoba’s. The Act treats publications
and paid advertisements differently. Restrictions on publications are in place “during a general election”
and “during a by-election”. These are interpreted to be the periods between the issuance of the writ
and polling day.

In a by-election the restriction on publication is limited to publications made in the constituency of the
election or, if the constituency is in a city of more than 20,000 people, to publications made in the city.

Publishers and broadcasters are required to file solemn declarations with the Chief Electoral Officer,
disclosing the cost of any publications or broadcasts during a general election or by-election.

Restrictions are placed on paid advertising during the 90 days immediately preceding the “election
period”, which is defined as the 27 days before polling day.

Restrictions are placed on the amount that can be spent on advertising in the 120 days before the
election period.

There are a number of exceptions to the general prohibitions on publishing or advertising and they
differ, depending on the period in question (general election, by-election, 90days before the election
period or 120 days before the election period).

The effect of all these provisions is a restriction, with few permitted exceptions, on any publications in
the period between the writ and polling day and a restriction with somewhat more generous
restrictions, on paid advertising in the 117 days before an election.

Saskatchewan issues detailed guidelines as well as interpretation bulletins to ministries and agencies
which are impacted by the legislated advertising restrictions. Separate guidelines are issued for the
separate periods defined in the act.

| am informed by the Deputy Chief Electoral Officer of Elections Saskatchewan that most of the
complaints received are from private citizens. She cannot recall any complaints from poilitical parties
about government advertising during election periods. As outlined elsewhere in this report that is not
the situation in Manitoba. | am informed by our Commissioner of Elections that during the 2016
provincial election nine complaints were received from the PC party, eight of them within a 10-day
period.

Alberta

As mentioned previously, Alberta has recently adopted legislation restricting government advertising
during elections.

It is apparent that the Alberta provisions were enacted with sections 92 and 93 of the EFA in mind.

’

There is a similar prohibition on government departments or “Provincial corporations” publishing or
advertising in the lead up to an election. The exceptions to this general prohibition are very similar to
the ones in the Manitoba legislation.

There are, however, some differences. The most significant of these are:
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The exception for publications that are in continuation of earlier ones and that concern ongoing
programs applies to the government in general elections as well as in by-elections. In Manitoba, as |
discussed above, the provisions were amended in 2006 so that this exclusion did not apply to
government in general elections.

The period of the restriction is the “election period” defined to be the period between the issuance of
the writ and polling day.

i“"

The restrictions in by-elections only apply to publications or advertisements that have “a
disproportionate impact on voters in the electoral division in which the by-election is being held”

As in Saskatchewan, Alberta also publishes guidelines and interpretation bulletins to assist those
affected by the legislation to interpret it and decide whether communications being considered are
prohibited by the Act.
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Another possible change would be with respect to by-elections. Both the Saskatchewan and Alberta
legislation provide somewhat more leeway for government communications during by-elections. In
Saskatchewan the leeway is geographic — the restrictions only apply to publications in the area of the by-
election. In Alberta, publications are restricted based upon the impact the publication would have on
voters in the by-election. The Saskatchewan approach has, in my view, the benefit of clarity and
certainty in its application.

The second problem is the uncertainty created by Part 13 of the EFA. That problem would be fixed, in
part, by well drafted amendments. But | would also recommend the approach that has been taken in
both Saskatchewan and Alberta of publishing guidelines to assist those responsible for government
communications to decide in advance on what is, and what is not, appropriate.

Part of my consultations involved discussions with the Crown Law Team, a part of Manitoba Justice —
Legal Services Branch. Their team advises government departments and government agencies about
what may or may not be permissible communications during election periods. In the view of the team
the current difficulties with Part 13 are fixable.
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For these reasons | recommend that the government not proceed with the Proposed Act at this time but
instead set the wheels in motion for devising an appropriate government policy and guidelines.

It is important that a system be put in place for frequent review and updating of the policy and
guidelines and the federal practice in that regard should obviously be considered.

| would also recommend that if these suggestions are followed that there be a mechanism for persons
to file a complaint if they are of the view that there has been a breach of policy or guidelines.

The office of the Auditor General might well be an appropriate official to receive and review such
complaints.

As indicated during the part of this report dealing with my consultations with the Auditor General, that
office seems to have a good understanding of the issues which will arise in dealing with government
advertising and input from that source in devising a government policy and guidelines is encouraged.

Similarly, if the government decides to retain Part 13 of the EFA and agrees that amendments are
required then presumably Elections Manitoba and the Commissioner of Elections should participate in
the amendment discussions.

January 31, 2019

Michael T. Green



Section

2 OOONOOOTA WN =

A NEW GOVERNMENT ADVERTISING ACT

CONTENTS

Definitions

Purpose of the government's paid advertising
Standards for the government's paid advertising
Standards for the government's infrastructure signage .
Compliance reviews by Auditor General

Restrictions during election period

Court application for declaration

Consequential amendments

Repeal

Coming into force

DEFINITIONS

Definition of government advertising

1

The following definitions apply in this Act.

"paid advertising” means

(a) advertising that, under a commercial advertising agreement or
arrangement, is

() pljblished in newspapers, magazines or other periodi_cals,
(i) broadcast on radio or television or in a movie theater,

(iii) posted or distributed on the Internet or through the use of
social media,

(iv) posted on billboards, buses or other property normally
used for commercial advertising; and

(b) printed material that, under a commercial agreement or
arrangement, is distributed on an unsolicited basis.

"government agency" means a government agency as defined in
The Financial ‘Administration Act.

"social media" means the Internet sites referred to as Facebook,
YouTube, Twitter and MySpace, and includes any other Internet site
or digital means of distributing a message prescribed by regulation
made under this Act.




ADVERTISING STANDARDS FOR GOVERNMENT

Purpose of the government's paid advertising
2 The government or a government agency may engage in paid
advertising if the advertising is for one of the following purposes:

(a) to inform the public about existing, new or proposed programs,
plans, services, developments or policies, or about changes or
proposed changes to existing ones;

(b) to inform the public of their rights and responsibilities under the
faw;

(c) to encourage or discourage specific social behaviour, in the public
interest; ' )

(d) to inform the public in times of emergency, including health
emergencies and fires, floods and other natural disasters;

(e) to enhance the reputation of the province by promoting Manitoba
or a part of Manitoba as a good place to live, work, invest, study or

visit, but-only if the advertisement's primary target audience is outside
Manitoba. :

Standards for the government's paid advertising .
3(1) The government and a government agency must ensure that its
paid advertising

(a) is objective and factual:

(b) is non-partisan; and

(c) includes a statement that it is paid for by the government or the
‘applicable government agency. '

When is paid advértising partisan?

- 3(2) Paid advertising by the government or a government agency is

partisan if ‘
(a) it includes the name or logo of a political party;

(b) it includes slogans or is designed to promote the government or

the interests of a political party instead of communicating a factual
message; .

(c) éire_ctly criticizes the views, policies or actions of others, including -
a political party; '
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(d) it includes the name, voice or image of a member of the Executive
Council or a member of the Assembly, unless the advertisement's
primary target audience is outside Manitoba; or

(e) it lists the achievements of the government or the goverﬁment
agency.

Standards for the government's infrastructure signage

4 The government and a government agency must ensure that
signage placed by or on its behalf at construction sites is non-partisan,
within the meaning of clauses 3(2)(a) to (e).

Compliance reviews by Auditor General :

5(1) The Auditor General must, at least once during the four-year
period between fixed date elections, examine a government department
or agency that engages in paid advertising to determine if it has adequate
administrative and compliance procedures in place, and is adequately
applying those procedures, to ensure that its paid advertising

: (
(a) reasonably achieves one or more of the purposes in section 2; and

(b) adheres to the requirenﬁents of section 3 and 4.
Reporting
5(2) The Auditor General must make public his orlher report on the
compliance review at least 90 days before a fixed date election.
Powers :
5(3) Section 18 of The Auditor General Act applies to a compliance
audit.

~ ADVERTISING FREEZE DURING ELECTION PERIOD -

Restrictions during election period
6(1) The government or a government agency must not, during the
election period of a general election or a by-election period,

. (a) engage in paid advertising; or

(b) post or distribute new information on the Internet or throdgh other
digital means. ’
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—Xxceptions
6(2) Subsection (1) does not apply to

(a) a notice to the public that is required by law;

(b) a matter affecting public health or safety, employment
opportunities with the government or a government agency or the
provision of goods or services to the government or a government
agency,

(c) infrastructure signage described in section 4; or

(d) in the case of the election period of a by-election, other paid
advertising or the distribution of information that is of a routine nature
in relation to the usual operational activities of the government or a
government agency. '

Definitions

6(3) In this section, "by-election”, "election period”, "fixed date
election” and "general election™ have the same meaning as in The
Election Financing Act.

~ Court application for declaration
7(1) A person who believes that the government or a government
agency has violated section 6 may apply to a judge of the Court of
Queen's Bench for a declaration that the section has been violated.

Decision
7(2)  Upon hearing an application, the court may

“(a) declare or refuse to declare that section 6 has been violated; and
(b) award costs for or against any party to the hearing.

The court's decision is final and may not be appealed.

GENERAL
Regulations
8 The Lieutenant Governor in Council may make regulations -
prescribing an Internet site or a digital means of distributing a message to-
be social media for the purpose of the definition of "social media" in
section 1. '
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Consequential amendment, C.C.S.M. ¢c. L110
9 ‘The Legislative Assembly Act is amended by adding the

following after subsection 52.22(6) and before the centred heading that
follows it: ‘

Mailings are not paid advertising

55.22(7) The printing and mailing of material under this section is not
subject to The Government Adverting Act.

Repeal
10 Part 13 of The Election Financing Act is repealed.

Coming into force _
11 This Act comes into force on the day it receives royal assent.






