Manitoba 9 Memorandum

-------------------------------------------------------------

Justice Legal Services Branch

730 - 405 Broadway
Winnipeg MB R3C 3L6

Date: November 22, 2016 File: HE2200(85)
To: Redacted to protect privacy From:
Manitoba Health, Seniors and IIHl  Redacted to protect privacy
Healthy Living Fax:
Legislative Unit Email:

1% Floor, 300 Carlton Street
Winnipeg, MB R3B 3M9

Subject: Research — Upper Spinal / High Neck Manipulation

Please find attached a memorandum dated October 18, 2016 to the writer from [
Redacted to protect privacy reporting on the results of his
jurisprudence and commentary review.

The attached memorandum sets out the parameters and limitations of our research. As
discussed and reflected in the memorandum, it should not be considered an exhaustive
identification of Canadian case law and commentary related to the use of upper
spinal/high neck manipulation.

Our office has conducted this research at the request of Manitoba Health, Seniors and
Active Living. However, we understand that the department intends to share the results
with the members of the Health Professions Advisory Council established under The
Regulated Health Professions Act, C.C.S.M. ¢. R117. This covering correspondence
should be included with the attached memorandum when it is shared.

This research should not be shared with any person(s) other than the members of the
Health Professions Advisory Council without the prior written consent of this office.

If you have any further questions, please contact me.

Redacted to protect privacy

Crown Counsel

Attachment
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Date: November 22, 2016 File: HE2200(85)
Phone: Redacted to protect privacy
Fax:

Email:

Subject: Jurisprudence and Commentary Review — Upper Spinal/High Neck
Manipulation

Objective

This jurisprudence review surveys the Canadian case law and commentary related to
the use of upper spinal/high neck manipulation (‘USHNM"). The primary goal of this
review was to compile a list of judicial and arbitral decisions that relate to the
performance of USHNM. The secondary goal of this review was to compile of list of
legal publications and commentary related to the performance of USHNM.

Methodology
Search Methodology

Three legal databases were used to compile relevant case law and commentary:

¢ LexisNexis Quicklaw ("Quicklaw"),
o Westlaw;
e and CanlLlIl.

On Quicklaw, the “All Canadian Court and Tribunal Case Law" function was used to
perform searches, and then the results were examined to determine whether the case
or article dealt with USHNM in a substantial way. The assessment of whether USHNM
was referenced in a significant manner required some exercise of judgement.

On Westlaw, the general search function was used, and the results were reduced in the
same manner. Unlike the other databases, using this search function also brought up
commentary.
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Title Government Tort Liability for Negligence in the Health Sector: A Critique
of the Canadian Jurisprudence

Author Lorian Hardcastle

Journal Queen's Law Journal

Citation (2012) 37 Queen's L J 525

Database Westlaw

Summary For half a century, provincial governments have had a near monopoly

(Abstract) over most physician and hospital services. More recently, in response to

growing concerns about cost and quality, they have begun to directly
regulate hospital governance and patient care in some respects, and
have made structural changes to the health system. This expanded role
on the part of governments makes it more important to hold them
accountable for their decisions—a goal which in the author's view will be
furthered by a more receptive judicial attitude to tort claims against
government. Unlike lawsuits based on constitutional or administrative law
principles, tort claims can readily be based on shortcomings in quality of
care, not just access to care. In reviewing government actions, courts
have certain advantages, in terms of transparency, answerability to
injured parties and remedial powers, over such bodies as commissions of
inquiry, auditors general and ombudsmen. In the author's view, a
multifaceted approach that couples reliance on such bodies with a
broader scope for tort claims will bring greater accountability.

In health sector tort cases, however, courts have been reluctant to find
that governments owe a duty of care to individual plaintiffs because of a
tendency to assume that any such duty would conflict with statutory
duties owed to the public as a whole. The author faults the courts for
striking claims without due regard for the novelty, complexity and
importance of the issues involved in each claim. The test for a duty of
care should focus on the actual relationship of the parties, taking into
account any expectations, representations or reliance. Later stages of the

negligence analysis--in particular, whether the required standard of care
has been met—can be relied on to filter out claims based on pure policy

decisions by government. Allowing health sector tort claims to proceed to
trial, for a full assessment of whether a duty exists and whether the duty
has been breached, would more effectively balance the need for
governmental accountability against concerns about undue interference
in governmental policy-making.

Redacted to protect privacy
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