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Statutory Regulations and Orders 
Tuesday, February 22, 1977 

CHAIRMAN: Mr. D. James Walding 

MR. CHAIRMAN: Order please. Gentlemen, we have a quorum. The Attorney-General is not with 
us as yet, he is expected shortly. Is it your wish to proceed - I take it that it is. 

As you recal l ,  at our last meeting the Chai rman of the Law Reform Commission was with us 
answering a few points that members of the Committee had, and had agreed to return this morn ing.  
He has done so, accompanied by another member of the Commission, M rs. Bowman. Perhaps M rs. 
Bowman, Mr. Muldoon, you can take a seat at the end of the table, please. 

Now, we were working our way through the recommendations at the end of the book and we had 
not yet finished them . There were a few po ints that we had agreed to go back to. Would it be the wish 
of the Committee that we go back to the beginn ing of those recommendations to see if you have any 
questions of the Law Reform Commission on those points, or do you wish to p roceed from where we 
had got to? 

MR. SHERMAN: Wel l ,  Mr. Chairman, it doesn't bother me whether we go back and start from the 
point we marked for re-examination from the beginn ing,  but I suppose it is dependent to a certain 
extent on the time that the Comm ittee can sit today, and the time that the Chairman and M rs. 
Bowman can g ive the Committee because we had an examination going when the Committee 
adjourned the other day of the Commission's views, majority and m inority, with respect to the opting 
out provision and it was at that point, unfortunately, that the Attorney-General had to leave to meet 
another commitment and I ,  personal ly, would be interested in an exchange of views between the 
Attorney-General and the Chai rman of the Commission on that point. I th ink it would certainly be 
he I pfu I to me, if not to all members of the Corn m ittee . We had qu ite a d  iscussion with the Chairman as 
you wi l l  recal l  but the Attorney-General was not able to be here for that so I hope we could at least 
cover that point again this morning.  

MR. CHAIRMAN: We had reached, I believe, page 1 33, section 31 (b)  which,  I bel ieve, covered the 
opting out provision and it was a dupl icate of 27(c): Yes, the same point had occurred M r. Pau l ley did 
you have any comment? 

MR. PAWLEY: Yes, I th ink Mr. Mu ldoon is aware of my reservations. Let me say, curiously, as we 
were speaking here I was rush ing away to catch a plane to go east and two days later I met Mr. 
Mu ldoon in  Toronto and was rushing also to get the plane to return here. I met him on the street but 
we didn't have a chance to further our d iscussions. The thing that worries me, and I would certain ly 
appreciate Mr. Mu ldoon and M rs. Bowman to expand on this, - and by the way I had some 

_ opportun ity to speak to Mr. McMurtry in Ontario about this about their legislation and as I understand 
it they are providing for the mutual contracting out too. Now, that can be confi rmed although he was 
quite interested in the proposal on uni lateral and did not d ismiss that as someth ing that maybe they 
should take a further look at themselves. But the concern that I had traces back to the worry that if 
there is uni lateral contracting out that it wi l l  take place with in those marriages that are the most 
repressive where one of the spouses in which the marriage situation is already pretty shaky, and this 
law comes i nto existence, and where the spouse is the most repressive would l ikely take advantage of 
the uni lateral contracting out provision. I don't think that the contracting out wi l l  occur i n  the 97- 98 
percent of the good marriages that we're really not aiming this legislation at anyway. I th ink the vast 
majority of people try to organ ize thei r marriages as one economic un it, but there's that 2 or 3 percent 
that worries me and it is with in that 2 or 3 percent that I would expect a very heavy uni lateral opting 
out. That worries me, that we would pass legislation but provide a loophole, so to speak, for one of the 
parties to escape its provision within that group of marriages in which I expect the most d ifficulty to 
occur. That is basically my concern about the recommendations of the Law Reform Commission i n  
this respect. I don't know whether M r .  Si lver has obtained a copy of the Ontario legislation pertain ing 
to this. I th ink it would be interesting to exam ine it. 

Number two, if I cou ld mention my concern, is that although we refer to the taking away of rights, I 
th ink it also works in reverse. The subservient spouse finds that h is or her rights are taken away 
because the dominant, and in these few cases the more repressive spouse takes advantage of the 
un i lateral contracting out in order to strip his or her spouse from the real d istinct advantages from 
this leg islation that we feel are very important to the publ ic at large, so that in fact although we may 
say that we are protecting rights for some, we are in fact denying rights for others by de facto al lowing 
the uni lateral contracting out. 

Mr. Chairman, those are my two areas of real worry about this. I would certain ly l ike to hear 
comments on th is. I wish my concerns and reservations could be removed as I wou ld very m uch l ike 
to accept the Law Reform Commission's recommendation on this, but those are my two reservations 
on this. 
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MR. MULDOON: Thank you ,  Mr. Chairman. First I suppose I should say that my appearing here to 
express the views of the Commission which were expressed in our report in contradistinction to the 
Attorney-General's views has to be the true test of the independence or folly of the Law Reform 
Commission .  I am g rateful to the Attorney-General for his open-minded approach to this. 

The opting-out provision was designed by the Commission ,  and I can speak only for the 
commission in this. I will attempt to winnow my remarks from any personal views because it is the 
commission 's report we are discussing , although my personal views are those of the majority in this 
case. The opting-out provision is designed by the commission and was intended by the commission 
so that in the standard marital regime people would know what they are getting into and would not 
wake up some morning to find that they had gotten into something they had never planned to get into 
and never intended to get into. For that reason ,  the commission shied away from recommending 
retrospective legislation .  

The whole object of  the standard marital regime is  that i t  is  a standard marital regime and that if 
people don't care or don't trouble' or are satisfied with it, don't trouble to contract out of it, , then the 
law would in effect give it to them. But that, the commission thought, should be done with one's eyes 
wide open and not find that it has been imposed upon one. The recommended provision for opting 
out for those already married when the legislation would be proclaimed into force, orforthose who in 
subsequent years would move into the province perhaps with some other arrangements or perhaps 
with no arrangements, perhaps from a common-law province which has the same kind of separation 
of property which Manitoba al ready has. 

The commission, however, was concerned, j ust as the Attorney-General was concerned , about 
the possibility of repressive action. And so, although we recommended that the sharing provisions of 
the standard marital regime should be clinically applied without any judicial discretions, we 
recommended in the case of an opting out that if that marriage should break down and if those people 
should find themselves in a question of dispute, the court would have judicial discretion, wou ld be 
accorded a discretion by the legislation to do something fair about the distribution of the value of 
property acquired prior to the coming into force of the legislation ,  or prior, if you wil l ,  to the act of 
opting out on the part of one spouse, so one could not shelter entirely one's estate from the effects of 
sharing by simply opting out. Our recommendation is that if one opted out, all the estate one had 
acquired prior to opting out would stil l  be subject to judicial discretion for sharing. 

There is a good reason for this. We think there is because we think that while many families are 
firmly founded and the marriages are solid , in our society today there is a g rowing incidence of 
marriage breakdown. We think that perhaps at the time which the law would be proclaimed into force, 
there may be many couples who are already separated but not divorced; that is to say, a legal state of 
marriage exists, if in name only. There are obviously cases there where the separation may have been 
of long endurance and if the parties have no opportunity to opt out, although they have had no 
marriage in a true sense for some time, they may find that they are required to make an equal sharing 
just as if their marriage had currently broken down,  just as if they had been working together right up 
to the moment the marriage breaks down,  or close to it, as if they had always been working together 
as a team. lt seems to me that that is probably going to be a larger percentage of our popu lation of 
married people (and I'm just hazarding a guess there) than those who are living in a kind of tyranny 
with one repressive partner who is going to opt out. 

The only other thing I cou ld add , and perhaps quite repetitively, is that the opting out wou ld not ,  
under our recommendations, shelter the opter from any sharing of  his estate acquired up to the date 
of opting out. I don't know if my colleague, Mrs. Bowman, wou ld have any observations to make on 
this. If you care to hear from her, M r. Chairman, I suggest this because M rs. Bowman is in the active 
practice of law, and indeed in the active practice of family law. She may have some insights for the 
committee which have escaped me. 

MRS. C. MVRNA BOWMAN: Mr. Chairman, I think the dilemna dilemma in which /the committee 
and the Law Reform Commission find themselves is this: that we are changing the rules in the middle 
of the game as far as people who are already married are concerned . When you do that, there is no 
way that you can do perfect justice to all. What we have attempted to do is to find a compromise that 
will not perhaps be perfect but wi l l  be a workable system. Throughout the discussions that we have 
had on this paper, we were trying to make the thing practical ,  something that would work. If you 
impose this sharing upon people al ready married who have made their arrangements, for good 
reasons or bad, on the basis of the law as it existed when they entered the marriage, then it seems to 
me that you are not doing justice to them. Conversely the Attorney-General is quite right in being 
concerned about the oppression of people who are perhaps the weaker spouses in the marriage. 

it appears to me that if you first of all give the protection of a discretionary provision as to 
previously acquired property you are not depriving this servient spouse, as M r. Pawley put it, of any 
possibility of sharing in the previously acquired property. lt seems to m e very likely that as time goes 
on it wil l  be the tendency of the courts to regard an equal sharing, even as to that property, as the 
norm, and to look more in terms of why it shouldn't be that waythan to require a justification for why it 
should be. 
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Then , we have also provided that there can be no uni lateral opting out, as to property acquired 
after the Leg islation comes i nto force, so that even in the case of shaky marriages, I think that the 
servient spouse, usually the wife, is not going to be in a completely powerless position. When you say 
that you are not going to permit any unilateral opting out you put people already separated into a very 
d ifficult position because there is no possibi l ity then of bargaining between the spouses in a normal 
way, the bitterness that often has risen and caused the separation is going to make sure that each of 
them wil l  do their best to do in the other financially, and it seems to me that to permit that to occur, in a 
case where the marriage has al ready broken down, is doing a great injustice to the separated spouse, 
or one of them. 

I th ink also you should bear in mind that people's financial affairs may result in people having the 
property concentrated in one spouse, for good reasons sometimes, and I had an example of that in  
fact last week in the office. A woman who was separated - her husband was unfortunately both a 
drinker and a gambler - and during previous marital problems she had been very concerned that the 
house would be lost due to his improvidence, and as a condition of trying to continue the marriage at 
that t ime the property had been transferred into her name. Wel l  his habits d id n't improve any and 
subsequently several years later they d id separate - she has been separated now for three or four 
years - and was qu ite confident and happy that her home was secure for herm chi ldren and herself. 
Now her husband is sti l l  up to his old tricks, she was beside herself to think that the Legislature m ight 
be going to g ive back to her husband the half house that was sheltering herself and her chi ldren and 
upon which she had been making al l  the payments while he was off having a good time. Now that may 
strike some of you as justice but it doesn't strike me as justice and I don't think  that it is real ly the 
intention that any of you have in making a change in the law. lt was our opinion when we drafted this 
provision that we were protecting the servient spouse, but on the other hand not imposing a regime 
on parties who al ready had their difficulties which was not something that they anticipated when they 
got into the marriage. I don't know that there is anything further that I can add to that. 

MR. PAWLEY: I ' l l  see if I can follow that last example M rs. Bowman provided us with . Surely, 
insofar as the d ivision of the assets are concerned under the recommendations, that the effective 
date of determin ing the assets and the d ivision of assets ought to be as of the date of the breakdown 
of the marriage which I would assume to be the end of the cohabitation between the parties, so that in 
the case that you gave of the separat ion which continued for a period of time after the actual 
separation - and I don't know whether even the existing recommendations . . .  shou ld not the 
effective date be as of the date of the marriage breakdown rather than the date of the actual divorce 
proceedings. In other words we would carry on during the cohabitation period , but once 
cohabitation had ended then the division wou ld take place. 

MRS. BOWMAN: That would be the log ical thing although the date upon which cohabitation 
ceased is not always that read i ly determ inab le, but the difficu lty would sti l l  arise, in respect of this 
lady of whom I speak, because the house is the same house that they l ived in during the marriage 
whi le they were cohab iting,  and consequently if you made your legislation retroactive as you 
contemplate he wou ld sti l l  be entitled to a half interest in the equity as it stood at the date of 
separation . Now the property was transferred and the wife remained in the marriage at the time 
because of th is transfer having been made and because that gave her what she thought and what a 
lawyer would have told her at that time was security and the ownersh ip of that home for herself and 
the chi ld ren.  So I th ink that although making the cut-off date the date cohabitation ceased is some 
assistance it sti l l  leaves a problem. 

MR. PAWLEY: But if you were going to provide that example Mrs. Bowman, insofar as retroactive 
legislation, would you not then be able to use the same argument to suggest that the 
recommendations of the Law Reform Comm ission as to equal d ivision should include an aspect of 
judicial discretion to cover such circumstances you mention for the future. Surely if we are going to 
apply it going backwards,  we would then ,  to be consistent, it seems to me,  have to apply that same 
concern insofar as the recommendations are concerned to future marriages. 

MRS. BOWMAN: You can make make an argument for that - I don't think that it's an argument 
that appeals to me. I am concerned that people should have an opportun ity to have an equal 
partnership in the marriage if that's what they choose to do. We are g iving everyone a fresh start in  a 
sense with this leg islation and it seems to me that if they do not make a contract, if they don'topt out 
in any way, that they are accepting this legislation and they are going to have to live with it. I don't 
th ink you can protect people from the consequences of their own folly and I don't think that's 
desirable. The undesirable thing about the jud icial discretion - and we're wel l  aware that that 
undesirabil ity of course applies in respect of the retroactive provision - is that people do not know 
thei r rights and it leads to a great deal of l itigation and unpleasantness between parties if they are not 
aware that they are equal partners and if there is any question about it. lt encourages them to l itigate, 
to drag out all of their matrimonial l inen in the hope that if they sling enough mud it wi l l  result in the 
other party getting less than an equal share. That's the undesirable part of the discretionary 
provision .  In places where they have had a jud icial discretion, the wife has consistently received less 
than half of the property and that's been the experience in Eng land and I believe in Australia as wel l  
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and I am opposed to jud icial d iscretion i n  general - we opted for that in respect of the retroactive 
provision simply because there was no other way that we cou ld see to g ive some protection to the 
spouse whom you refer to as the servient spouse. 

MR. PAWLEY: Now just one further question because I don't want to monopol ize this discussion, 
but if in  that example that you provided us with, Mrs. Bowman, the wife had failed to obtain the 
transfer of the title into her name and same traits existed but she had failed to obtain the transfer of 
the title and the title remained in h is name, then it seems to me that, and I would suspect that probably 
a majority of such cases would be that in wh ich there wou ld be neg lect to transfer the title, so you 
would have this same situation with the title, in  this case in the husband's name, we have then the 
uni lateral contracting out, would not he then immediately just proceed to uni lateral ly contract 
himself out of this situation, so he would be i n  a advantages position .  

MRS. BOWMAN: I f  there had been no transfer i nto her name alone, the title previously was held 
jointly. What I'm suggesting to you M r. Pawley is that this woman made a bargain with her husband as 
a condition of continu ing the marriage and what you're suggesting is that that bargain should be 
nu l l ified by the Legislature. Now, had he not been prepared to transfer the property i nto her name 
alone, she would have terminated the marriage at that point and she would be two chi ldren less. Now, 
she has made her bargain,  she had legal advice - not from me I m ight say, at that point - and she 
relied upon the rights that she had in law at that time and now you're going to take those th ings away 
from her, g iving her no option. That's what I see as an injustice. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Well M r. Chairman I have real ly no, should maybe not enter into it at th is time 

because I th ink the Attorney-General has taken the position which is i n  confl ict with that proposed by 
the Law Reform Commission and I th ink he has an obl igation to justify to us and to other members of 
the committee, the valid ity of this argument for the position he has taken. So far I don't think he has 
g iven us any concrete reasoning for that position and right now I th ink the whole matter is one of 
whether· his position is valid and logical and I th ink he has an obligation to g ive us a greater 
explanation than he has so far for adopting the position he has taken. 

MR. CHAIRMAN: Are there any further questions? Mr. Sherman. 
MR. SHERMAN; Well, I, like Mr. Graham, I don't have further questions because I had full 

opportunity afforded me by you Sir, and colleagues on the Committee on last Tuesday, I believe lt 
was, when Chairman Muldoon appeared before us. But I would just amend my colleague, Mr. 
Graham's challenge to the Attorney-General to say that I don't feel that the Attorney-General has any 
obligation to support his argument, reinforce his argument, any more than he has done so. I wanted 
to hear the opinions of the Chairman and Commissioner Bowman because I have taken the position, 
and the Attorney-General knows it, that I favor the unilateral opting-out provision and find that any 
other provision would be unjust on the principle of retroactivity in law, particularly In a law that Is so 
pervasive as this. I don't think the Attorney-General has to justify his position. I simply would say to 
him at this point that the position he would recommend the Committee would take on this subject 
would be in conflict to a dissenting position that I would have to take. 

MR. CHAIRMAN: Mr. Jenkins. 
MR. JENKINS: Mr. Chairman, through you to M rs. Bowman, going back to the case that you are 

mention ing.  Wou ld not the recommendation that the Law Reform Commission made for the 
d issipation of assets cover this case that you are talking about? Evidently, from what you have said ,  
this person has been a drunkard , a gambler and everything else, and over a period of, wel l ,  I th ink it is  
s ix  years, the recommendation of  your Law Reform Comm ission is ,  that he has d issipated what 
assets he ever had in the marriage. 

MRS. BOWMAN: Wel l ,  he would have if he had had the opportun ity, but luckily my cl ient obtained 
the property in her own name and he wasn't able to dissipate it, so there it is. So I don't th ink that that 
would be of much assistance to her. The recommendation that is made is, I think,  one that I feel she 
would be qu ite confident in  retaining the ownership of the house if she were to rely on the Court's 
discretion in that kind of an instance. The Court would be very un l ikely, I th ink,  to find that it would be 
just for any portion of that property to be returned to the husband. 

MR. JENKINS: Thank you. 
MR. CHAIRMAN: Are there any further questions on this point? If not, perhaps we could go back 

to the beginning and just touch on those points that the Committee had marked for re-examination 
and if any members of the Committee have questions of t he Law Reform Commission on any of those 
points, they would have the opportunity to do so. I would l ike to go back then to Page 1 1 1 Section 4, 
Responsibil ity for Maintenance Up to Age 18. Were there any q uestions on that? 

MR. GRAHAM: Mr. Chairman, deal ing with the responsibi l ity of parents for their chi ldren, the 
conduct of their ch i ldren and the maintenance of thei r chi ldren , here we find the Law Reform 
Commission is suggesting that wherever a chi ld has wantonly d iscontinued his education and 
training, that the parents should not be considered to be responsible. I th ink this is, in my own view 
anyway, 1 th ink that perhaps the Law Reform Commission is absolving parents of a responsibi l ity 
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which I think probably sti l l  should be theirs. Perhaps we could get a l ittle more detailed explanation 
from the Law Reform Commission on why they d id make this exception here. 

MR. CHAIRMAN: Mr. Mu ldoon. 
MR. MULDOON: Thank you,  M r. Chairman. The Commission's rationale there was that where the 

parents and the ch i ld are in such a state of al ienation where the ch i ld is unmanageable in effect by the 
parents, that the parents ought not to have to support a child who is in  effect conducting his l ife in a 
way that is sort of a l l  tun and games and not in effect maturing, not in effect continuing his train ing 
accord ing to h is parents' wishes. Now, that's a cognate provision in our recommendation with that of 
The Child Welfare Act recently revised and recently enacted by the Legislature which also permits a 
parent, upon appl ication , to become absolved for support of a ch i ld.  In such cases, an Order of 
Temporary Custody is frequently made so that the Chi ldren's Aid Society may take steps to intervene 
because obviously somebody needs to intervene there. it's i ntended to say to ch i ldren, you may of 
course at the age of 16, you may not be able to be controlled by your parents and you may be on your 
own largely, but don't expect your parents to support your l ife-style if that's the way you are going to 
conduct it. lt seemed to us from the people we saw and those to whom we spoke, that that was in 
accordance with their  sense of the justice of the event, that if you don't have the control of the chi ld ,  
you shou ldn't necessarily have to support the chi ld's l ifestyle. One of the realities might wel l  be for a 
child i n  that condition that the Children's Aid Society wou ldn't be making such an al lowance for the 
support of the child as the chi ld may be getting or extorting from his or her parents. And that's the 
reason ,  that if you don't have in effect the control and trust of the ch i ld ,  you don't have to support the 
child in whatever l ifestyle the chi ld decides to embark on. 

MR. CHAIRMAN: M r. Graham. 
MR. GRAHAM: When you take that d irection or that action , does that absolve the parents then 

from the legal responsibi l ity tor that ch i ld? 
MR. MULDOON: We don't have a parental responsibil ity law in this province and never have to my 

knowledge. it's true that if your k id swats a baseball and breaks the neighbour's window, most 
parents wi l l  voluntarily pay for the window , but in law they don't have to. There is no parental 
responsibil ity law in this province. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chairman, I guess the most basic and simply-put q uestion that came u p  

among the members of the Committee when we were examining th is point of age responsibi l ity 
vested in the parent, was the question , what about the 17-year old l iving and working away from home 
and runn ing up bi l ls he can't hand le? That was, I th ink, sort of a condensed , or represents condensed 
questions that a number of us on the Comm ittee had when looking at the Law Reform Comm ission's 
provision that the final age of parental responsibi l ity be 16 years, in  the case of chi ldren described as 
they are in this section. So I wou ld put that question to the Chairman and Commissioner Bowman. 
Are there not extenuating situations or extenuating ci rcumstances leading to d ifferent specific 
situations such as the one that I have suggested, the 17-yearold who is working but is not sufficiently 
skilled or schooled in terms of management of his or her own financial resources, h is or her own 
i ncome, to be able to control the kind of expenses, the kind of b i l ls that accrue. Where does that leave 
the merchant, the landlord, the service operator who has provided goods and services to that chi ld? 

MR. CHAIRMAN: Mr. Muldoon. 
MR. MULDOON: M r. Chai rman, one cou ld try to legislate for every particular instance but if one 

did, I suspect that the statute would be of the same volume as all the volumes of the Encyclopedia 
Britannica, and I don't say that facetiously because there are extenuating ci rcumstances in human 
behaviour, a myriad of them, which sometimes one cannot even foresee much less provide for. The 
present law is that a chi ld is l iable to pay debts incurred for necessaries of l ife but not other th ings. We 
foresaw exactly the kind of example Mr. Sherman has given and that is th is, that here is a chi ld who is 
away from home and keeps asking the parents to pick up the deficit. One would expect in  the normal 
course of human behavious that the parents would be saying to the chi ld ,  do you know how to 
manage you r  money, can we help you, can we advise you? And our view was that that would happen , 
that that would normal ly happen after a few cal ls for money from home, the parents would 
undoubted ly be tel l ing the child, there's a better way of managing your  money. Maybe you're l iving 
too high.  Maybe you shou ldn't be eating at restaurants. Maybe you should be cooking someth ing on 
your hot-plate. Maybe you should get cheaper accommodation because we're constantly paying. 
You're always writing home - you write only for money. That's a typical situation. And our view was 
that the parents then shouldn't be the eternal gu l l  for such a ch i ld,  to be drawn upon as if they were a 
bottomless bank account by the child who has become alienated from his parents and won't follow 
their advice. lt seems to me that if the child is responsive to the parents' advice, one could almost rely 
on the normal affection of a parent for a child to help but if time after time the child ignores the 
parents' advice, goes contrary to it, it seemed to the Comm ission that the parents shouldn't be just 
l ike a fish on a l ine, to be reeled in for money every time the chi ld,  who after all is on the verge of 
adulthood , incurs debts he cannot handle or should not have incu rred. If those debts are incurred for 
necessaries, the law as it now stands renders the chi ld responsible for the debts. 
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I n  this situation which the Gommission has recommended ,  we were talking about the duty to 
maintain a child and it seemed to the Commission that if a ch i ld can be self-supporting at the age of 16 
or 17, on the verge of majority, that the parents ought not to be forced to keep making payments for 
that child. No doubt in many instances parents would voluntarily. And as I said earlier, th is is an exact 
cognate provision from that in the Child Welfare Act. 

MR. CHAIRMAN: Mr. Adam 
MR. ADAM: Thank you M r. Ch&irman. 
Mr. Mu ldoon, I perhaps should refer to M r. Chairman's comments about the merchant that wants 

to advance mon ies or services to a �eventeen year old chi ld. I don't feel sorry for the merchant who 
wants to make money and profit by sel l ing goods and services charged or on time to a person who is 
not legally responsible for them. That is up to the merchant to protect h imself as far as 1 am 
concerned . 

I want to refer back to your Section 4 her!:) which says, i n  effect, that parents should not be 
responsible for a ch i ld who is unmanageable if he is sixteen years and under. I have some d ifficu lty 
with this section because I know there are students who want to obtain bursaries and loans to go to 
u niversity or whatever. If they happen to have parents who are well-to-do or fairly well-to-do or even 
marg inally well-to-do in many cases they are den ied the option of obtain ing even a loan because they 
have parents who have sufficient mon ies perhaps or some monies to subsidiZI:l this young persqn 
who wishes to further their education .  Here we have a situation where because the student or the 
young child is unmanageable, that he may be a chi ld of wel l-to-do parents, suddenly we are saying 
on one hand we have a good child he's going to be the responsibi l ity of the parents- here we have a 
child that is unmanageable, let the public take h im regardless of the circumstances of the parents. I 
think thi� is what I interpret in this and I ' l l  have to have a lot of arguments to accept this. 

MR. CHAIRMAN: Mr. Muldoon 
MR. MULDOON: M r. Chairman, I don 't think I have to argue with Mr. Adam. The sort of situation 

he foresaw was also foreseen by the Commission and I think that the Commission might be said to be 
in agreement with h im .  If you wi l l  note the recommendation, especially in regard to scholarsh ips and 
bursaries, suggests that the parent is not responsible to support and maintain a ch i ld over the age of 
sixteen who has wantonly d iscontinued appropriate formal  education and training. Wel l ,  anyone 
who has done that isn't going to get another bursary, surely, or scholarship.  And, so here are two 
factors now, said .  "The heck with education," and is able to be self-supporting or is beyond the 
control of his or her parents. So that in  each case you look at a child to see if there are two ingredients 
there. The first ing red ient is a standard ingredient. Has the child d iscontinued education or training? 
The second ingredient could be different. I n  one chi ld it's one who has d iscontinued education or 
train ing and is able to be self-supporting,  in  another child it m ight be one who has d iscontinued 
education and is beyond the control of his or her parents. So that in both situations you have a case 
where the ch i ld is not going to be needing a bursary if there is no furthering of education and since is 
no longer attend ing any school or college or train ing i nstitute is able to be self-supporting or is in  
effect thumbing h is or her nose at the parents and saying, "I don't have to do anyth ing; I don't have to 
be educated; I don't have to work; you' l l  support me". The Commission said,  "Oh no,  that's where 
we' l l  draw the l ine when the state of al ienation gets to that point".  Now that could wel l  be a case, of 
course, for the Ch i ldren's Aid Society or the provincial Department of Health and Social 
Development to move in because that is u ndoubtedly the place where the i ntervention of some th ird 
person is necessary if the parents cannot or have failed to rear their ch i ld so that he knows the value 
of work and the value of a dol lar, if you wi l l ,  decides just to be on a permanent vacation at the expense 
of h is parents. That is exactly the situation which the Commission foresaw in formulating that 
Recommendation No. 4 on page 1 1 1  of the Report. 

MR. CHAIRMAN: Mr. Adam. 
MR. ADAM: Yes, on that point, Mr. Mu ldoon, I don't object, I wou ldn 't object to a th ird party being 

involved to manage the chi ld .  That is not where I am hung up. it's on the support of that child i f  the 
parents are able to support h im.  As far as the management is concerned, if they are u nable to manage 
him,  1 think that that can be resolved . But it is the support part, I don't see why he should suddenly be 
thrust on to the public purse because they can't manage h im.  That i.s my only hang-up. 

MR. MULDOON: The situation, Mr. Chairman, which the Commission envisaged there is exactly 
that where in effect the chi ld's attitude is, I don't have to l isten to my parents; I can be on a permanent 
vacation and they pay, because I am not going to continue my education; I am not going to work and 
they can't control my coming or going; it doesn't matter what time I come, what time I go, with whom I 
associate; I don't work and I don't study. And it seemed to us that there are institutions i n  society 
whose job it is to see to the development and maintenance of such ch i ldren. They are called 
Chi ldren's Aid Societies and they're called the Department of Health and Social Development. I can 
do no more that than express the views ofthe Commission that it would be a g reat i njustice to say to a 
parent, "here is you r  kid who has quit school ,  won't work, who perhaps is or isn't hang ing around with 
company that . is less than desirable and you have to support the kid". You might get a request from 
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some other province. You might get a request from Fort Lauderdale, Florida , "send money , because 
I am on a permanent vacation down here and I am under eighteen". l th ink that the question of justice 
to the parents is one which is important there. One wou ldn't see that arising in many circumstances. I 
am sure that many parents would probably be the gul l  for their chi ld because of natural parental 
affection and many wouldn't even invoke that if they cou ld .  But it seemed to us that where the parents 
can't afford or be constantly d rained by a chi ld who won't study and won't work that society has 
institutions already to look to the maintenance of those chi ld ren and they are the ones which should 
be invoked for the relief of the parents. 

MR. SHERMAN: I am not going to get into a d iscussion with M r. Ad am on the subject of merchants 
and their  abil ity to look after themselves although I m ight just note for the record that one example 
that we wrestled with here i n  earlier hearings was the position, for example, in  which the Telephone 
System finds itself when people are placing innumerable long d istance telephone calls and running 
up bi l ls of  that k ind .  I th ink there are examples of merchants or service operators who are not able to 
protect themselves in the same manner as a store keeper. I wou ld agree with Mr. Adam that some 
merchants can protect themselves better than others. 

My main concern with this recommendation - and I am not suggesting to you that I reject it - as 
a matter of fact I 'd be prepared to accept it if you and Commissioner Bowman could assure me that 
there wi l l  not be parents who wi l l  take advantage of this opportun ity to rel inquish their 
responsib i l ities. Your references, if I may say so Sir, are all, it seems to me, to a world of happy 
parents, happy chi ldren , happy famil ies where there is a great deal of rapport and communication 
and where the chi ld runs up a bi l l  and his father or mother bai ls h im out. I don't think  all fami l ies are 
l ike that. I th ink there are some fami l ies who don't l ike there chi ldren. I th ink there is some truth in the 
old maxim in d ivorce settlements or separation settlements that one or the other parties says, "I lost, I 
got the ch i ldren". I th ink that we have to consider, here, a law for everybody. I 'm not satisfied i n  my 
own mind that there would not be some sixteen year olds who would be thrown out of thei r - perhaps 
that is too strong a term - but who would certainly be discouraged from staying in their homes and 
certainly would be subjected to a certai n  amount of discrimination and harassment and intim idation 
as parents sought to take advantage of an opportunity to get rid of them because the cond itions do 
not say through gainfu l employment is able to be self-supporting "and" is beyond the control . They 
say "or". A parent who had no particular l ik ing for a ch i ld could h ide beh ind one or the other of those 
provisions. 

MR. MULDOON: M r. Chairman, in such a case one would have to ask, wou ld thatever come to the 
attention of the courts. I am certain there are cases which wi l l  never come to the attention of the 
courts and I am certai n  that there are cases where chi ldren are in effect tyrannized by their parents 
but that is why the fi rst principle is there. ltwould seem to me that if a child cast out of h is or her home 
by his parents went to any one of the helping agencies in the province, one would have an application 
for maintenance made on behalf of the chi ld by one of those agencies to have Item 1 invoked - or 2 -
that the parents couldn't, unless the matter never came to the attention of anyone, and, of course, 
there are all sorts of people, I suppose who can be oppressive and exploitive if no one calls them on it 
and I don't know how the law can correct that. The chi ld ,  of course, in being cast out saying,  " lt's just 
intolerable here.",  or "You put me out." could certainly end up in the reception room of the Child ren's 
Aid Society who would be entitled on the ch i ld's behalf to make an application for maintenance. lt 
isn't a question of the chi ld necessarily l iving at home. The child doesn't have to l ive at home in  order 
to invoke the right to be maintained up to the age of eighteen . I f  the court said ,  Yes the parent's 
behaviour is i rrational, it's tyrannical, this chi ld isn't going to live in your home sir and madam but you 
are going to pay for the maintenance of this chi ld until he or she is eighteen, that would sti l l  be 
possible. Indeed, that is how the package, if I may call it that, is designed. lt is where the parents can 
show that the chi ld is having a permanent vacation or in a state of , what have I heard once, 
"psychosocial moratorium" some young person told me. 

MR. JENKINS: Come again ,  that's a big one. 
MR. MULDOON: That's a terrible one. In  those cases where if the parents can convince the court 

that they are just being used as the gu l ls for a permanent vacation for a kid who cou ld be getting an 
education or cou ld be working they would be absolved. If the situation M r. Sherman describes were 
brought to the attention of the court the court would make an order of maintenance, no doubt, unti l  
the child attained the age of majority. I th ink that that's covered in  our package Mr. Chairman. 

MR. CHAIRMAN: Mr. Jenkins 
MR. JENKINS: Thank you Mr. Chairman. The question I was going to ask was one qu ite sim ilar to 

that. When we were conducting hearings in the City of Brandon we had representatives there from 
the Ch ildren's Aid Society and that was one of the questions that I asked them was what would 
happen in a case l ike that and what would be thei r opinion. And from what I understood the opinion of 
the Chi ldren's Aid Society group was that they would not apply for maintenance and the parents 
would be off scot-free. 

MR. MULDOON: Would you take another opinion, Mr. Chairman, from someone from the 
Children's Aid Society? I have been president of one and legal counsel of another for many years and 
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it seems to me that the attitude suggested i n  Brand on would be a severe dereliction of the duty of a 
Chi ldren's Aid Society. Chi ldren's Aid Societies have statutory obl igations imposed upon them to 
look to the welfare of a chi ld,  and they don't have to simply pay for the child out of the Chi ldren's Aid 
Society funds which are 99 percent public funds. They are entitled to take appl ications on behalf of a 
chi ld. The chi ld can be separated from the parents by being out of the home but the parent's 
responsibil ity to maintain the child sti l l  endures. I n  fact, when they do get the custody of the chi ldren 
on a temporary basis, the court not infrequently makes an over-order it's called, over against the 
parent or guardian to reim burse the Chi ldren's Aid Society for maintenance pay. That is exactly what 
the Commission had in mind in th is case. I see my colleague, Mrs. Bowman, is making gestures to the 
microphone. Perhaps if I turn it over to her . . .  

MR. CHAIRMAN: Mrs. Bowman. 
MRS. BOWMAN: I 'm i n  agreement with what Mr. Mu ldoon has said but I don't think  he has 

emphasized enough the fact that chi ldren from sixteen to eighteen - or we call them chi ldren
don't always act l ike ch i ldren. I have seen a number of i nstances of parents who are l iterally terrorized 
in thei r  own homes by these l ittle monsters. They not only won't go to school and won't work, they 
come home at any hour of the n ight, drunk sometimes, strung out on drugs sometimes' spend thei r  
spare time boosting cars, and to any remarks from the parents, they say, "Well, you can't boss me 
around. You've got to support me, l i ke it or not." Now, I don't think that that is reasonable. school and 
can work, he damn well  ought to work. Certainly that was the way I was brought up and it d idn't seem 
to me to be an unusual situation in my day. If  a chi ld is completely beyond the control ofthe parents, if 
they have no authority over h im,  then why should they have the financial responsibil ity for a chi ld 
who wil l  not go to school and is uncontrol lable. I don't understand the concern i n  this instance. I don't 
see any harm in a chi ld working if he won't go to school. I mean that is what he ought to be doing and 
he ought not to be relying on someone else for whom he shows no respect whatever. I th ink the 
parents deserve some protection too. 

MR. CHAIRMAN: Mr. G raham. 
MR. GRAHAM: Who should supply the wherewithal? Do you think  it should be the state? 
MRS. BOWMAN: Wel l ,  I am a taxpayer j ust l ike the rest of you and, it pains meto say this, but yes I 

think it must be the state. lt also pains me to say this. There are institutions with in  our community who 
actually seem to encourage chi ldren in d isrespect for thei r parents and in non-cooperation with 
them. lt seems to me that the whole society has to bear some responsibil ity in the kind of young 
people that we are producing and when they get to the stage that is described i n  this particular 
recommendation, I th ink it is too much to impose on the parents. 

MR. CHAIRMAN: Mr. Adam. 
MR. ADAM: On your  last comments, Mrs.  Bowman, could you clarify when you state that there are 

institutions that encourage chi ldren to d isrespect thei r  parents? 
MRS. BOWMAN: I wouldn't want to single out any . . .  
MR. ADAM: This is qu ite a serious charge you are making.  
MRS. BOWMAN: All right, I can g ive you perhaps second hand examples. I know of chi ldren who 

have been encouraged by social workers involved in chi ld care agencies where they don't get along 
with the parent, rather than working with the parent to try and remedy the situation who have 
encouraged the eh i Id ren to ask to be removed from the home and put into a foster care situation.  This 
is not a case - I know a number of them - these are not cases where the parent is behaving in a 
grossly unreasonable manner but in a case where any person with common sense would expect that 
there would be an attempt to work with the parent and the child to better their communication. 

I have a friend who is a social worker and took employment with the public school system in 
Winn ipeg as a gu idance counsellor and was so enraged at the manner i n  which chi ldren were taught 
d isrespect for their parents in the gu idance material that, she not only was u nable to continue that 
employment but she removed all her chi ldren from the public school system .  

1 grant you th is i s  not going to have a terrible effect upon chi ldren from ideal homes where they get 
a great deal of support and encouragement i n  learn ing to live reasonably but i n  homes where there 
are already problems then this kind of situation can be very serious. I don't th ink I would want to be 
more specific or name agencies at th is poi nt but I am satisfied, and I th ink anyone who works in the 
area is satisfied, that these kinds of situations do occur. Having taken the chi ld out of the home then 
the chi ld becomes further al ienated from the parent as you can wel l i magine. What would the 
procedure be now for parents who want to get out of the support for a child . . .  what would they have 
to do in order to . . .  

MR. MULDOON: Wel l ,  fi rst of ali i suppose that they would have to stop supporting their chi ld .  The 
child wou ld be . . .  let's go back. There are some aspects of this wh ich I th ink the law will not provide 
for. 1 presume that there would be some conflict between the parent and the child f irst. I wouldn't 
imagine that one morn ing the chi ld would wake up and find his or her bags packed and be told to get 
out. Surely there would be some tension or conflict between the parent and the child first. That's 
something the law isn't going to provide for or perhaps even mention ,  except by impl ication .  C learly 
the parents wou ld reach some poi nt at which they were fed up or despairing . . .  the child either is 
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causing them agony in terms of the child's own social and moral development or the parents are 
being drained, bled white by a chi ld who has expensive tastes but doesn't pay anything.  Not even 
expensive tastes, just doesn't do anyth ing,  is a d rone. Most parents are pleased to support their 
chi ldren if they are advancing their education, for example. 

Now, at some point the parents would undoubted ly be saying to the chi ld "th is is the end,  we're 
not going to pay you r  b i l ls anymore, you have to either continue your education or get a job and you 
have to keep decent hours if you are going to l ive in our house". Those things, I th ink ,  are well known 
by people. The parents then, I presume, would simply stop maintain ing the chi ld.  There is enough 
l iterature around at Youth Centres, at Drop-I n  Centres and there are enough tentacles of social 
agencies such as Legal Aid and Chi ldren's Aid Societies in the community, I th ink,  even in rural 
communities, that the chi ld would either accept that, I suppose and get a job, or the chi ld wou ld go 
and ask what his or her rights are , in wh ich case it m ight then come to the attention of the court but 
the legislation doesn't operate in  a context, even today, doesn't operate in a context where people are 
bearing their  troubles and not asking for help, are not seeking help. Even today there must be 
situations where the parents are victim ized by their chi ldren , or the ch i ldren are victim ized by their 
parents and no one knows enough to do anything,  or approaches anyone. l don't think legislation can 
cure that, of course, but in this instance the parents stop maintain i ng their chi ld ,  the chi ld then has to 
say " I 've either got the right to be maintained or by God the old man and the old lady are right. I guess 
I 'd better get out and get some employment." That's how one wou ld see that. Then if the child did 
make some approach to someone for help,  as I say a Chi ldren's Aid Society would be obl iged i n  my 
opin ion ,  to find out whether the parents are justified or not and if it's considered that they are not 
justified in withholding support and maintenance, then a court cou ld order them, by a judgement of 
the court, to do it, to maintain the ch i ld .  

That, briefly, I would see is the scenario. Not al l of i t ,  of course, is written i nto our 
recommendations as to how the law ought to be because I think some of it is j ust beyond the scope of 
written law,  but I would see the situation developing in that way, Mr. Chairman. 

MR. CHAIRMAN: Mr. Adam 
MR. ADAM: lt's just on that point that I wanted to comment and I thought maybe that I would 

pmprom ise my own th inking if parents who felt they were having g rave d ifficulty with their chi ldren 
v'l" a chi ld ,  that they cou ld go to some th ird party such as a d iscretionary court and say, "Well  we can 
no longer be obligated to this, we can't manage h im" and I would say that that should have to be in all  
cases if they want to opt out. You know that's a basic obl igation of parents and if they want to opt out, 
this is just as bad as the marriage opting out as far as I 'm concerned . 

MR. MULDOON: Mr. Chairman, I wonder if I m ight be permitted j ust to make a further 
observation .  What M r. Ad am says is qu ite right and that's why the Com mission made reference in that 
recommendation to the provisions of The Chi ld Welfare Act. Parents have that right now. l f the chi ld 
in  effect won't move-out, won'twork,_won�tgo to school ,  the parents now can apply under The Chi ld 
Welfare Act to be rel ieved of the care, control of the child and , we're suggesting after the age of 1 6, the 
maintenance of the chi ld .  So thatthere is a mechanism for that now, it's under The Chi ld Welfare Act 
and that's why the Comm ission made reference to it in this recommendation .  Parents can go to court 
now to be rel ieved . They don't always. Sometimes the arrangement, you know, is something that's 
beyond the scope of the law - they have their d isagreement, their  al ienation and they get no help 
from anyone and they don't seek and maybe they don't need it in  many cases, I don't know. But I think 
that to say that the parents must go and apply to be relieved of  the care, control and maintenance of 
their chi ld is not much better than the present situation where I th ink there are i njustices and that is to 
say, few will do it - most parents would suffer, they would be bled white, they would l ive i n  agony for 
their ch i ldren without doing that and it seemed to us that if the people came to an arrangement, a 
mode if you will of behaviour and someone complains, that's fine, then a court wi l l  adjudicate. But to 
ask parents to make that appl ication formally as a requ isite, as an absolute requirement of being 
rei ieved from maintenance, seemed to us to be asking for over-leg islation.  They have the right to ask 
for it now, but they don't have to. 

MR. CHAIRMAN: Gentlemen, we've been on this item for about an hour now and there is a danger 
that the questioning will become argumentative. We should move along if we are going to cover the 
other parts of it before 1 2:30 this morn ing.  Mr. Johnston. 

MR. JOHNSTON: Wel l ,  I just have two things. I think I brought this up in the meeting,  Mr .  
Chairman , to M r. M uldoon. There are chi ldren over the age of  16 who decided themselves that they 
didn't want to go to school and they are working,  making a good income and l iving on thei r own ,  
possibly because o f  lack o f  knowledge o n  management of money, do get into some problems and if 
they can run home to Mum and Dad everytime, it's not going to be the g reatest help in  the world. If 
they are out of the home and earn ing their own money and living on their own, it doesn't necessari ly 
mean it's a prob lem ch i ld ,  it's a child that wants to go to work. On that basis, I think  that the parents 
>hould be in the position of being able to g ive financial advice and probably, I wou ld think in a lot of 
::ases, would receive some help with some advice. 

There's one other-thing here though. There are some instances where we wou ld be taking away 
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the parents' right to decide what is best for that chi ld .  /I l ike to use examples. I know of a couple that 
has six boys, the father had a job that put him on the road, an awful lot of travel l ing, and one of them 
was disrupting the whole household ,  just absolutely making l ife m iserable for everybody in that 
house. She met h im at the door one day with his su itcase and said, ''You're on your own. I have a 
responsibil ity to the other chi ldren in this fam ily and when you decide to learn how you can l ive right, 
you can come back here." Seventeen years old. Today he's a pol iceman for the Winnipeg Pol ice 
Force and if you ask h im what made h im do the right things in the world today, he says, "If all the 
mothers were l ike m ine and made the decision she made to straighten me up, it m ight be a d ifferent 
situation ." 

We say, sure Chi ldren's Aid or they leave, or what have you ,  but there wil l  be occasions when the 
parent wi l l  have to decide what's the right course for this child and I don't think that we should take 
that away from them by saying that, as M rs. Bowman says, there are people who say she can't do that 
and she should or he should have the right to say, " it's time this child learned the hard way", or, "If I 
can't g ive them the advice, maybe they had better leave here and get advice frotn Chi ldren's Aid." But 
you know there are cases where the parent should make a decision as to what the right road for that in 
th is case that chi ld is  going to be and I th ink she did it - it was the right one. 

MR. CHAIRMAN: If there are no fu rther questions on that point, perhaps we cou ld go over to page 
1 1 3, Section B, under General Principles No. 2. M r. Sherman . 

MR. SHERMAN: Wel l ,  the question at issue here, Mr. Chairman, I forget who actually brought it up 
but the Committee was concerned I m ight say to Chairman Muldoon and Commissioner Bowman, 
that the last clause of B 2. is somewhat ambiguous, or at least unclear and what we were wondering 
was, does that clause, 

. "a full and equal partner in  the economic and financial aspects of the marriage" imply in that 
section I mmediate Community of Property because the question as to preference for Immed iate 
Community of Property or Deferred Sharing is one which has exercised a good deal of the ' 
Committee's time and attention and it seemed to us that the way that sub-section is worded, that .' 

there is impl ied incl ination to I mmediate Commun ity Of Property that may not be the intention of the-
wording.  

' 

MR. CHAIRMAN: M r. Muldoon. 4 
MR. MULDOON: M r. Chairman, that's not the i ntention of the word ing.  I n  fact, the final words "tO 

the marriage or aspects of the marriage," occupied the Comm ission for a short time. One could havl 
said, in the economic and financial aspects of each others estate, and that's not the recommendation .  
This has to do with, i n  effect, household,  the marriage, it doesn't override the Comm issions' 
recommendations in the property part of the Report, that there should be separation of property unti l  
the moment comes to d issolve the reg ime. So the short answer is there is no impl ication at al l  there 
that the Commission is recommending immediate instantaneous Community of Property, none at 
al l .  

MR. CHAIRMAN: Any further questions on that point? 
MR. SHERMAN: Thank you M r. Chairman. 
MR. CHAIRMAN: On the next page then , No. 1 1 4, the last paragraph of 3 ( 1 ) ,  about half way down 

the page, having to do with a partnership. Any questions? 
MR. SHERMAN: Mr. Chairman, I think Mr. Johnston had some questions from 1 (a) down.  He was 

concerned for one thing that the way Section 1 is worded it wou ld permit a spouse to be able to 
determine, in fact, the income of her spouse's business partners. 

MR. CHAIRMAN: Mr. Johnston. 
MR. F. JOHNSTON: Wel l ,  there's a small  concern on the basis that if there is a partnersh ip  on a 

fi rm of three people, there is no question that the i nformation being g iven about one is almost going 
to be the information about the other two i n  a partnership basis in a business situation and it 
concerned me that the information concern ing small businesses or businesses could become public 
through one party. 

MR. CHAIRMAN: Mr. Muldoon .  
MR. MULDOON: M r .  Chairman, that speculation as to the income drawings and shares of the 

other partners would possibly be an accurate speculation in the case of an equal partnership. lt 
wouldn't tell the story, of course, as to whether one partner or the others had overdrawn or were 
indebted to the partnership, or hadn't paid up their capital in  the partnersh ip - even in an equal 
partnersh ip there can be d isparities of the status of the any one time. partners at That whole 
recommended provision is, in  a word , a spousal freedom of information provision. it's designed to 
permit each spouse to know the i ncome and earnings of the other spouse - thei r financial status. lt's 
a d isclosure section. You know after any new law is proclaimed there is a l ittle upsurge of l itigation,  
people test i t .  One would expect that there would be pretty general compliance with such a provision 
after the first l ittle upsurge of l itigation if people found, in fact, the law was enforceable. So all this is 
designed to do is to al low spouses to know what the assets and earn ings ofthe otherspouse are' and 
that applies equal ly, it's not just designed to find out everything about the h usband's business and 
noth ing about the wives, it's a reciprocal p rovision, but it's a d isclosure provision. l t  says to one 
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spouse you don't have to be in ignorance of what your spouse earns or What his or her assets are. 
That's the whole intent of that. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: J ust one question. In other words, the assets . . .  all it would be able to do is say 

whether one spouse or the other had ten percent, twenty-five percent or anything else of a company, 
it doesn't necessarily have to put detailed information of that business i nto the hands of the other . . .  

MR. MULDOON: The only detai ls, M r. Chairman, which the Commission has suggested are really 
those found in items (a) , (b) and (c) and there is a provision there to say that the fi rm's bookkeeper or 
accountant is not obliged to disclose anyth ing to do with the other partners because they may be in 
very desperate positions even if it's nom inal ly an equal partnersh ip .  

MR. CHAIRMAN: Mr.  Pawley. 
MR. PAWLEY: . . .  just a l ittle ahead of where we should be, I wanted to j ust deal with (2) to 

participate, that question but there may be other questions on the . . .  
MR. CHAIRMAN: Any other questions on the paragraph we've reached? If not, Section (2), M r. 

Pawley. 
MR. PAWLEY: I just wonder, M r. Mu ldoon, the arguments that have been raised against this 

provision , I wou ld l ike your comments because I don't necessarily share them in  this case. The 
arguments raised have been that we are presenting something here that can g ive rise to some sort of 
false hope, that people might anticipate that they have certain remedies when, in fact, it doesn't mean 
very much to participate in decisions concern ing expenditure of all spousal income. In other words, a 
question that has been raised is how do you enforce that and does that not give rise to a lot of false 
hope only to be later dashed when it is d iscovered that such a provision doesn't really have teeth in it; 
effective teeth . This is the type of comment that I have received several times on this in trying to justify 
this provision , and I wou ld l i ke you to j ust give me you r  thoughts on it. 

MR. MULDOON: Mr. Chairman , I too have received those comments, perhaps from the very same 
people who have approached the Honourable, the Attorney-General. The purpose of this is to be 
declaratory. You wi l l  recal l  that when we met before Christmas I mentioned that there are some 
recommendations here which are meant to be declaratory without, in effect, going so far as to make a 
state or provincial catechism of what marriage ought to be, because I th ink that would be going too 
far, and that such declaratory provisions are usefu l in cases of l itigation as an interpretative guide to 
the tribunal .  They are useful in g iving people an idea of what thei r  rights are, they describe thei r rights 
rather than providing their rights, and that says, "to participate in decisions", and that doesn't say to 
configure or veto or make those decisions for each other. lt provides, if you wi l l ,  a duty to consult and 
to disclose. I don't know that that would raise false hopes, or I don't know that those false hopes, I 
th ink there are some real hopes there, I don't know that the false hopes would  endure after the first 
effect of the legislation wh ich I th ink would be a m inor upsurge i n  litigation to test it. I think  the people 
wou ld see then what it means, and what it means is a declaratory principle that there should be 
d isclosure and consu ltation, and one could see that being a useful provision for the gu idance of 
courts in matters of l itigation between the spouses, as to the extent of their knowledge and how open 
one spouse has been with the other in letting that spouse indeed share in the decisions. 

lt may well be, you see, when you come to the property d isposition,  when you come to the 
squandering or d issipation of property, that a provision l ike this would be very useful in persuad ing 
the court that, indeed there has been dissipation of property, or not, because one cou ld say, "You 
were consu lted and you participated in these decisions, don't come complain ing to the court that 
you r  spouse has d issipated the property, you've both done it, the court can't save you from your own 
fol ly." Or, on the other hand, "Yes this looks l ike dissipation of property, because according to that 
principle, you weren't al lowed to participate in those decisions, you weren't even asked." So if I may 
refer to our humble recommendations as a package, this is part of that package and it comes to its 
l ight, if you wi l l ,  and its usefu lness in the other part of the recommendations to do with property 
d isposition and the means of terminating the standard marital reg ime. lt is a norm which the 
Commission is suggesting. One wouldn 't expect that the buying of a new suit, or some gadget for the 
car, wou ld have people runn ing off to court. That is to say one wou ldn't expect a situation l ike that to 
endure long because the courts would reject that kind of an approach as frivolous. 

MR. PAWLEY: What about the other accusation that is made that we are becoming,  with this type 
of provision , getting i nvolved altogether in too much of a personal way in Fami ly Law. The phrase has 
been used to me - which again I don't share - that we are getting i nto the bedrooms. 

MR. MULDOON: I thought the Prime Min ister had got us out of there. Let me say this, M r. 
Chai rman, that in reconfiguring Fami ly Law for a new era there is a danger that the state can over
leg islate and you know, some of the people who approached us would really have what I suggested 
as a state catech ism of marriage in law. l th ink that is someth ing one would want to avoid . This hardly 
seems to be such a rad ical th ing of intervening, intruding i nto marital relationships because you see, 
in the later recommendations we come to the question of d issipation and one has to know whether 
there was an opportun ity to decide on this, whether expenditures were made against the wi l l  of the 
other spouse, or whether the other spouse partici pated i n  the decision to make those expenditures, 
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and it seems to us that that is there only as a norm. One wouldn't expect the courts to entertain 
frivolous appl ications to secure that right, but one would expect that that would be of great use i n  
interpreting the other provisions ot the package. lt  would b e  possibly, certainly a help when someone 
came to dissolve or terminate a standard marital regime, but I th ink that one wouldn't expect to see 
too many false hopes pitched too h igh ly on this kind of a provision for very long, but it is a useful 
provision in the eyes of the Commission. 

MR. CHAIRMAN: Mr. Johnson. 
MR. F. JOHNSTON: The wording bothers me though ,  "the participation in decisions concern ing 

expend itures of al l  spousal income," and I was qu ite concerned about th is when we were d iscussing 
it ,  and again take the position - all right take the position of a manufacturer's agent and d istributor 
who is not incorporated , the income for the products he sells, his commission ' that's spousal income, 
the sale of articles that he has bought and sold is spousal income, but on the basis of making a 
decision to buy a product or take on other l ines or d rop l ines, etc. and the example, if that person is in  
Chicago with a trade show where there are deals on at d ifferent times, he decides to make a purchase 
to help the income of that fami ly which he knows he can sel l ,  and we are not talking about smal l 
dol lars here, but he is using spousal i ncome to buy it, he is not incorporated, let's face it, I 'm going to 
say to you honestly I am not going to phone my wife before I make that purchase. I know you are 
saying that it doesn't go into that, but when it says al l  spousal i ncome, you are making it very tough in 
certain situations. 

And just one other, the farmer who has got a tractor, ready to buy it, it is the one he wants and it is a 
second hand one and there is a guy standing beh ind him ready to take it if he doesn't and he needs it 
on the farm, who knows best whether he needs it or not. When you make it that encompassing you've 
got problems. 

MR.MULDOON: Mr. Chairman, I'm getting some flashes of total recall here from the year and a 
half my col leagues and I were debating these resolutions and recommendations, and it might have 
been wiser for us to add a definition of spousal i ncome. That recommendation in its fi rst form said, 
"all income", and the Commission realized that that wasn't what we meant. We didn't mean business 
i ncome, we meant spousal income, and for that I suppose you m ight read "net income", for a person 
who is in business by h imself, the take home i ncome, and that is what the Commission means there. 
One doesn't expect that all spouses wi l l  be able to come down to the office or the shop or wherever 
decisions are made as to the earn ing of i ncome, and participate or have the right to participate i n  
those decisions. And, by the way, participate was carefully chosen because i t  doesn't mean to have 
the final say, it means to be consulted. But, spousal income there should be regarded as the income 
which is net from the business operation, after the decisions are made. 

Now, in  some instance, of course, one could see - and here, again ,  you can't over-leg islate, there 
are surely couples in which the wife's decision or the husband 's decision or one spouse's decision 
m ight even be a sounder decision than that of the one who owns the property or who is supposed to 
make it. 

MR. F. JOHNSTON: I agree, I take my wife to those shows and sometimes she makes the purchase 
without cal l ing me. 

MR. MULDOON: There's a certain amount of wisdom in that, I think. 
MR. CHAIRMAN: Any further questions on Section 2 on that page? If  not, Section 3. Mr. Sherman. 
MR. SHERMAN: Section 3, I th ink,  M r. Adam and I found ourselves i n  substantial agreement, 

which represents something of a watershed no doubt in these Committee meetings, no, not 
altogether I th ink we've been in agreement on a great many points. But on th is one in particular we 
both found the cl in ical d i rections spelled out in  th is manner to be somewhat demean ing of marriage 
and of the spousal relationship, particu larly insofar as they would be normally appl ied' I would th ink, 
to the wife. That situation may wel l  change over the next hundred years but at the present time 
probably in most cases one is looking at the female spouse, and it seemed to us that the sub 
provisions are somewhat demeaning.  lt was my feel ing that Section 3 would read better and would 
swallow better if it simply read , "to a reasonable standard of l iving in accordance with the fami ly's 
avai lable means." I feel that that kind of term inology, by impl ication, suggests that there has to be 
g ive and take in terms of entertainment al lowance and cloth ing al lowance where the family's means 
permit it. That would be encompassed , in  my view, in the terminology, "a reasonable standard of 
l iving in accordance with the fami ly's avai lable means." 

MR. CHAIRMAN: M rs. Bowman. 
MRS. BOWMAN: Mr. Mu ldoon asked me to respond to th is, perhaps anticipating that the 

reference would be made to th is being of use primarily to a female spouse. If you want to talk about 
demean ing consider the situation that many many women sti l l  find themselves in, women who are at 
home with their  fami l ies and devoting themselves to that kind of career. They come into my office and 
to the office of many other lawyers and they will say, "My husband p icked out the house that we l ive 
in ,  he didn't ask me, he d idn't take me along, he bought the house and he said that was it. He doesn't 
tell me what he earns, he says it is none of my business as long as he provides for me. I don't get a 
grocery al lowance, he buys the g roceries - I make out the list and maybe he gets what I want and 

350 



Statutory Regulations and Orders 
Tuesday, February 22, 1977 

maybe he doesn't. He buys the clothing he th inks I need. I have no spending money at all ." Some of 
them don't have a d ime to phone the police when they are being beaten to a pulp.  Now if you ask any 
woman who is interested in this subject they wi l l  tel l  you that these recommendations have to be 
specific and that they are one of the most important parts of the package that we have recom mended. 
You talk about tyranny, that's the kind of tyranny that goes on for years and that leaves a woman 
without resou rces and without any self-respect. 

They have to be specific because the kind of mental ity that treats a spouse that way wi l l  not 
respond to any general statements of p rinciple. If you have that kind of a man, and either he goes to 
his lawyer or his wife goes to her lawyer, and it can be pointed out to h im that it is his legal obligation 
to provide these particu lar kinds of i nformation and this particu lar al lowance, that has got a very 
compel l ing affect on that kind of mentality. Butthe present law simply says that a man must maintain 
his wife reasonably, it doesn't say that he has to give her any specific al lowance, and they just 
interpret it very generally too. They say, "she's got everythi ng she needs", but she's got no 
independency to the point of buying herself a magazine or getting her hair d one or decid ing for 
herself whether she wants a blue d ress or a red d ress. This is important and it has to be specific or it 
won't be workable, and I th ink that it wi l l  probably do more for the kind of woman that you are 
particularly interested in protecting than any of the other recommendations there. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr.  Chairman, I 'm very g lad and grateful to Commissioner Bowman for those 

views. I am not suggesting that the type of case to which she has al luded is not the case of a person 
who is being demeaned. I am fully aware of the demean ing and the d isgraceful behaviour to which 
many women with whom Comm issioner Bowman comes in contact, no doubt, are exposed day after 
day, week after week. I 'm i n  favour of the principle and the concept appl ied here, but I think it is 
necessary to have her views on this wording .  If she feels that strongly about the specific wording then 
it is obviously someth ing we have to take very seriously into account. 

I simply wanted to suggest that from one perspective subsections A and B and particularly section 
B can impose a rather patronizing aspect on a marriage, perhaps demeaning is too strong a term, but 
where Commissioner Bowman suggests that the specific word ing comes to the rescue of those who 
now are currently demeaned, I think, it is worth considering that the specific wording injects a note of 
patron ization into many marriages that now work effectively and wel l  without either of the partners 
spel l ing out the fact on Friday evening that, "here is your $25 weekly allowance." 

MRS. BOWMAN: Reasonable people wi l l  never come into contact with this section of the 
recommendations. This is the kind of section that is there for unreasonable people. 

I don't suggest that we wrote this recommendation on a tablet of stone, the words don't have to be 
these words, but I th ink that the rights that it grants to a person, not necessarily a woman, they have to 
be spelled out very clearly. And, as I said ,  you can tamper with the word ing to some extent, but I th ink 
that that to me is not a demean ing or patronizing th i ng.  To g ive a person the right to a personal 
al lowance is someth ing that we shou ldn't have to say, but to the extent that some people don't know 
that that is an obl igation they have to the person who is sharing their l ife, means that we've got to spel l 
it out. 

MR. CHAIRMAN: Mr. Mu ldoon. 
MR. MULDOON: Mr. Chairman, I should be qu ick to point out that that is not only M rs. Bowman's 

strong feel ing, that is the strong feel ing of the whole Commission. If one can read in some, perhaps 
only semantic patron ization there, then it seemed to us that that's a trade-off and we don't think that is 
that patronizing,  but that's a trade-off for some norm, some reasonable norm, because there are 
people who don't want to get separated and don't want to get d ivorced, but who are in effect 
tyrannized by their  spouses. Even at the risk of sounding,  and I think it only sounds at the very worst, 
patronizing, it is a better provision than none at a l l ,  and that's the trade-off the Commission very 
solemnly recommends to the Legislature. 

MR. CHAIRMAN: Any further questions on that point? Mr. Johnston . 
MR. F. JOHNSTON: If we have the - now don't get me wrong, I said to the Commission what we 

are basically getting at here is the guy that's at the golf course, curl ing club and everyth ing al l  week 
long and his wife is sitting at home with nothing and no money and he's m iserable about it and that's 
got to change. But if we are g iving the rights of disclosure above and the d isclosure is made to the 
spouse that's not receiving her fair  share or his fai r  share, if it is not accompli ,  if they can't come to 
some arrangement then , real ly, aren't we looking at a position when that separation is pobably going 
to take place, or shou ld.  You are saying that they don't want to separate u nder the conditions that one 
spouse says , " I  know what you're making now, and you're not being fair." And he says, "To hell  with 
you." Isn't it time that they are looking at a separation or isn't it going to go that way once we've had 
the . . .  1 have no quarrels with the fact that their al lowance and things should be made. I just get very 
concerned about, and I 'm not a lawyer, at the way the wording becomes so final here. M rs.  Bowman 
says that it's not going to happen but with a lot of fami l ies, they're not going to worry about it. But 
maybe where it is good now, you know they're going to say, wel l  now I have to set up an al lowance,fo.r 

.. you.  
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MR. CHAIRMAN: Mr. Muldoon.  
MR. MULDOON: M r. Chairman, our  view is that in  many fami l ies where there is marital accord, 

those people probably won't even be aware that any such provision had been legislated, if it were to 
be leg islated. lt would be irrelevant to them . F i rst of all comes the d isclosure and then this 
recommendation very carefully says that a reasonable standard of l iving i n  accordance w ith the 
fami ly's avai lable means. Well ,  fi rst you have to know what the means are in order to get to this point, 
so you have to have the disclosure. You know there are many people, perhaps a g reat percentage of 
the popu lation of Man itoba who have an enormous capacity to adhere to their marriage vows and not 
break up the fami ly,  even if it's a hard l ife for them. Many people will not resort to separation or 
d ivorce and they are by their own consciences locked into their marriage. All we are saying is that this 
is not unreasonable, that it provides a norm . Certain ly in  my practice of law, I have known people 
whom I thought were on the verge of d ivorcing or separating but once the judge told them what their 
responsibi l ities were, the one who had been behaving unreasonably, abided by them. G rudgingly, 
wi l l ingly - I don't know. But there are many people, you see, who won't resort to separation or 
divorce but who sti l l  need some measure of justice and protection. 

MR. CHAIRMAN: Mr. Johnston. 
MR. F. JOHNSTON: J ust one more question. I think during our d iscussions, the leg islative 

counsel said that in the law of Man itoba at the present time, you do not have to apply for separation to 
make a maintenance application.  I don't care if we put it in twice, would we be putting it in twice? Is 
that the law now? 

MR. MULDOON: This is more than just a maintenance appl ication , in  our view. You don't have to 
apply for separation to make a maintenance appl ication. Maybe so, but a maintenance appl ication is 
a club whereas th is is a scalpel, if you wi l l .  This al lows a standard which is finally adjusted to the 
means of the fam i ly and that's our purpose there. Not to start wielding blunt instruments, but to wield 
refined instruments. 

MR. CHAIRMAN: M rs. Bowman. 
MRS. BOWMAN: If I cou ld just add a point that I think that Frank d idn 't emphasize enough, I th ink 

that this k ind of  provision would be of enormous help to both lawyers who are attempting to 
moderate people's attitudes towards each other and to marriage counsellors i n  that if a person or a 
couple come to you and they are at loggerheads over their financial affai rs, you can point to this 
section and say, now, you are being an id iot. Clearly you should be doing this, or you shouldn't be 
demanding so much. For example, many women who are not employed d9n't really realize the 
impact of income tax and other deductions. If  they have an idea that their husband earns a gross of 
say $9.00 an hour, they don't realize what that comes to by the time he gets his pay cheque. When al l  
that information is d isclosed to them, they sometimes wi l l  recogn ize that he is doing the best that can 
be done with the kind of money that is avai lable. Conversely, the unreasonable husband, if it can be 
pointed out to h im clearly that he is dead wrong, is going to very often ,  particularly with the 
assistance of a marriage counsel lor, moderate his views and see that he has got to bend more than he 
has been bending and the marriage can sometimes be preserved in that way. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chai rman , in reply to M rs. Bowman, are we supposed to be design ing law here 

that wi l l  assist lawyers or shou ld it be to help people? 
MR. CHAIRMAN: M rs. Bowman. 
MRS. BOWMAN: I wasn't seeking assistance in that sense. I th ink it would assist those lawyers 

who are attempting to reconcile people rather than to take their cases to court, but more importantly I 
think it would be of assistance to marriage counsel lors and the purpose of assist ing marriage 
counsel lors would be to  assist their  cl ients, not to  make l ife that much easier for them. I think  that i n  
fairness, i f  you look at these recommendations, they are intended to help people, and even lawyers 
are people. 

MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: I have one further . . .  
A MEMBER: M r. G raham doesn't agree. 
MR. GRAHAM: Sometimes that is a debatable point. I have one further general question to ask. If 

we embody all  these provisions here and we spell them out in  statute and law, wi l l  that facil itate the 
p reservation of the marriage, or wi l l  it faci l itate the breakdown of the marriage? 

MR. CHAIRMAN: Mr. Muldoon. 
MR. MULDOON: Mr. Chairman, as Mrs. Bowman has said,  we made these recommendations with 

a view to helping people, to providing some sort of rational norm for interspousal conduct without 
getting,  as I say, into a state catechism of marriage, but some rational norm to help people. Our view, 
and no one is clairvoyant of course - for example, we are in an era now where marriages are 
breaking down at an unprecedented rate, but our view is that th is would help marriages. This would 
g ive people an idea of what their responsibi l ities to thei r spouse might be. l t  m ight also g ive some 
spouses, it's true, an idea that they have married someone qu ite immature and it can't go on. But 
generally speaking, these recommendations, it's our hope and we don't claim clai rvoyance, would be 
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to preserve marriages, to assist them, to g ive them a rational basis for carrying on. 
MR. SHERMAN: Pass. 
MR. CHAIRMAN: If there are no further questions on that point, on Page 1 1 5, I had some small 

question as to why Part 5 says the Crown is bound by the four provisions above? I 'm not sure whether 
I asked about th is before, M r. Muldoon . 

MR. MULDOON: Mr. Chai rman , I don't m ean to take up your time with whimsy, but our first d raft 
was that Her Majesty is bound by the four provisions above and we d idn 't really see Prince Phi l l ip  
making an appl ication to a Man itoba court. The reason the Crown is bound by the fou r  provisions 
above is that a g rowing number of people in  our community are employed by the Crown, the Civil 
Service and so on , so that when one says you have a right to know, you have a right to find out what's 
being paid, what's being deducted, we are suggesting there that that right applies whether the person 
is employed in private industry, any private occupation , or is employed by the C rown. So that the 
Crown would be obl iged to provide the kind of details that the bookkeeper or accountant of the 
private firm would be obl iged to provide. 

MR. CHAIRMAN: That would apply to Section 1 ,  but how wou ld that apply to Sections 2 and 3? 
MR. MULDOON: lt wou ldn't necessari ly apply to Sections 2 and 3. lt wou ldn't at al l .  
MR. CHAIRMAN: So it would then apply to Sections 1 and 4? 
MR. MULDOON: Yes. 
MR. CHAIRMAN: Fine. Under interspousal maintenance, Part 4, Item (c) there was some question 

as to why the length of marriage was a factor. Mr. Graham. 
MR. GRAHAM: Mr. Chairman, I th ink it was not only the time of the marriage, but the extent to 

which each spouse has contributed and it was and it was m y - I bel ieve I raised the issue at the time 
that we are attempting to avoid jud icial discretion as much as possible and yet I would th ink that 
when you i nclude a section which says the extent to wh ich each spouse has contributed, actually 
invites jud icial d iscretion and possibly l itigation. 

MR. CHAIRMAN. Mr. Muldoon. 
MR. MULDOON: M r. Chai rman, the Commission was attempting to avoid judicial d iscretion in the 

matter of the sharing of the value of the spouses' shareable estates when and if property disposition 
has to come into play, a termination of the standard marital reg ime. The Commission was not 
attempting to avoid the exercise of jud icial discretion in terms of maintenance. Maintenance is an on
going th ing. The other thing, you know, I know we l ive in a materialistic society and I know that th ings 
to do with p roperty are perhaps more important to some people than they should be, but the sharing 
of the property can be done clin ical ly and once for al l ,  and that's where we suggested that there 
should be no jud icial d iscretion. But maintenance has to do with people making a l iving, or l iv ing 
from day-to-day, from month-to-month, from week-to-week, and the Commission's view was that 
that is an area for jud icial discretion - maintenance - that there oughtto be factors wh ich the court 
is entitled to weigh there, because the court has to come up with an Order for Maintenance if it is 
going to make one at al l  and it has to be a periodic sum and one has to know, one should be assured 
that these factors are taken into account, that the judge d idn 't just take a figure out of the air  and say, 
that's good, but that he has weighed each one of these factors. 

When we speak of the length of the marriage and the extent to which each spouse has contributed 
to it, we are referring back, of course, to the recommendation earlier made that a person,  a spouse 
who stays at home and makes a reasonable home and rears ch i ldren is indeed contributing to a 
marriage and should be deemed in law to be contributing to a marriage as much as the one who goes 
out and brings home the bacon. And we refer to the fact that that kind of an arrangement, that sort of 
classical early 20th century type of marriage where one spouse goes out to bring home the bacon and 
the other is the homemaker may have deprived the one who is at home of employment ski l ls and so 
that is a factor in assessing maintenance which, in our view, the judge ought to take into account: 
"How long have you been a homemaker, 0 Spouse who is applying for maintenance? Has that 
arrangement which was satisfactory to you too, has that deprived you of employment skil ls? lt may 
be that you are old and can't get a job any more." And that's a factor wh ich the Court ought to take 
into consideration in determin ing the amount of and awarding maintenance, in our view. 

MR. CHAIRMAN: M r. Jenkins. 
MR. JENKINS: M r. Chairman, through you to Mr. Mu ldoon or M rs. Bowman. The concept of 

interspousal maintenance, I real ly don't have too much argument with . The only thing that we seem 
to have been getting through loud and clear from the hearings that we have been having is that once a 
court order is made for spousal maintenance and also for maintenance of chi ldren, seems the 
inabil ity of the Courts at the present time to enforce it .  Really, we have not come up with anythi ng 
really new here about how we are going to enforce these maintenance orders. I understand that 
:::>ntario and B.C. have set up someth ing to do with the enforcement of maintenance. The 
::ommission here has not real ly come out that strong . Really, if we look at it, th is is perhaps the 
)iggest problem where a marriage break-up has occurred and I qu ite agree with the conception of 
he Commission that there should be an end to the tunnel because I think that's one of the problems 
of court maintenance orders at the present time . 
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But there are going to be some people who, regardless if it is a three or a four or a five year period 
where they say, he's going to have to pay spousal maintenance. They're sti l l  not going to pay and 
we're sti l l  not going to be able to enforce it because I think the biggest problem we have right now is 
the enforcement of the court orders and we have people who go to jai l ,  we have people who skip the 
province, skip the country, and I just wonder why the Comm ission didn't come down with a good 
strong recommendation for the Committee to consider on this perhaps one of the most vexatious 
problems, I guess in the whole situation of family law reform. 

MR. CHAIRMAN: lt's a matter that the Committee has not addressed itself to as yet, but s ince M r. 
Muldoon is here, perhaps he could answer it. 

MR. JENKINS: I th ink while the Committee is here, the Commission members are here, we should 
hear why. 

MR. MULDOON: Mr. Chairman, th is is a subject on which I gather Mrs. Bowman is also burning to 
express her views so I ' l l  be brief. If you wi l l  recall my first appearance before your Committee, sir, I 
mentioned some of the difficulties we have in a confederated country where the writs of Manitoba 
courts run only to the border of the province. And I mentioned that there are pressures which 
personally I wou ld recommend the province take and apply to the Federal Government because we 
play games so often ,  and they are stupid games, in the enforcement of maintenance. Once the Court 
has adjud icated that maintenance is due and owing,  it seems to me that without being oppressive or 
tyrann ical, we should ensure that it is paid and there are many ways I described, and I won't take your 
time now because it's recorded in  my fi rst appearance before you ,  that pressure could be brought 
perhaps on the Federal Government or the collection of provinces to ensure that maintenance is 
paid. One of the recommendations the Commission has already made, and I mentioned this before 
too, and the Legislature has enacted, was what we called somewhat whimsically The Everlasting 
Garnish ing Order because, as you know, until that came into force one had to, if one were going to 
get court enforcement of maintenance, one had to garnish every pay period. The Legislature has 
enacted an amendment to The Garnishing Act so that so long as the maintenance debtor is employed 
by the same employer, the employer is obliged to deduct the maintenance until some further order of 
the court. That has been a help. I understand from members of the profession that that has been a 
progressive piece of legislation. 

The other thing I would l ike to mention is that the commission has recommended, and I 
understand the government intends to proceed with, a p i lot project. A Court of integrated fam i ly law 
jurisdiction . I th ink that there wil l  be much scopetherefor experimentation. l know that when you set 
up a court l ike that, you are deal ing with real people and their real l ives, but there would sti l l  be scope 
for experimentation in norms and mechan isms of enforcing maintenance orders. 

Final ly, I wou ld say that the commission in this study wi l l  turn its attention to the question of 
enforcement when we clear our program of it, but in this study we were concerned with the principles 
of spousal maintenance fi rst. To the extent that that isn't a complete answer, Mr. Chairman , by your 
leave, here is one. 

MRS. BOWMAN: I agree that this is one of the most aggravating and infuriating problems in fami ly 
law. lt is a problem to which I think there is no single answer. I agree with what Frank has said, that the 
"Everlasting Garn ish ing Order" is a big advantage and it has been very, very useful in enforcing 
orders with in the province. There is not a big problem in enforcing a maintenance order against a 
person who is regu larly employed with in the province. The use of garn ishing orders, of course, is one 
way. If he has assets, we have at our disposal al l of the normal methods of enforcing any judgment. I 
wou ld have to say that Manitoba is ahead of most other provinces, in fact I th ink all other provinces, in 
those faci l ities that we have for the enforcement of orders within the p rovince. If a man won't work 
and doesn't have any assets, then the only wayyou can col lect, put pressure on him,  is to throw him in  
jai l .  Some of  them won't pay even then; they would rather go to jail and I th ink that is  a good place for 
them. However, those who are employed, even at jobs which are not subject to garnishment, under 
the threat of going to jail they wil l  always pay. I don't th ink the jailhouse doors ever shut behind them. 
They get out their cheque books and the province has taken steps by means of employment of 
additional enforcement officers to try and put more pressure upon those people. The big problem is 
with the spouse who is out of the province, whose employment or whereabouts may be unknown. 
That is not a problem which I think the province can dear with alone, it has to be done through 
Federal-Provision negotiation and through Federal Legislation . I know that this subject is u nder 
study by the Federal Government and by the Canadian Bar Association and some recommendations 
are being formulated , but it is a very complex problem. I don't even mind if it's oppressive and 
tyran ical, if they will just pay, but it is a difficult problem when you have a divided jurisdiction. Our 
Commission d id not g ive specific consideration to this, because we did not feel that it was a field that 
we could,  at that point, deal with in conjunction with the two areas that we had decided to deal with 
which almost fin ished us off. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Wel l ,  M r. Chairman, I agree with Mr.  Jenkins and with the Chairman and 

Commissioner Bowman that it's a subject that we are going to have to address ourselves to because 
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all the laws and rules and statutes on maintenance in the world are of no worth whatever if we don't 
have effective enforcement, but, before we even come to that, I must confess to being troubled by this 
entire section , Section 4,  because it seems to me, and I hope that the Chairman of the Commission 
and Commissioner Bowman wi l l  forgive me if I suggest that it doesn't seem to represent any progress 
- it doesn't seem to me to represent any step forward in the area of Family Law Reform or 
Maintenance. The overwhelming weight of argument that has been advanced before this Committee 
over the past three months, has been in favour of the concept of no-fault maintenance and it's 
something to which all of us on the Committee have addressed ou rselves and I think that we have, 
after examining our respective consciences and feelings and those of our col leagues on the 
Comm ittee, come to a substantial consensus on the thing.  I'm not going to suggest what the 
consensus is, but there certainly is a g reat deal of i nterest in  this Committee in the concept of no-fau lt 
maintenance. 

We have before us a section here which does not - in my read ing of it and perhaps it's just my own 
low level of intel l igence, but it does not ad m it of the concept of no-fau lt maintenance to me. There are 
specific considerations that are spelled out for judicial d iscretion and jud icial judgement and it 
seems in that respect, S ir, to me, to fly d i rectly in the face of the concept of no-fault maintenance. One 
either has no-fault maintenance or one has jud icial discretion and I would l ike to put the question to 
the . . .  in  fact, the section in one of its sub-sections even specifies the consideration of "relative 
responsib i l ity". I would l ike to put the question to the Chai rman of the Commission and 
Commissioner Bowman as to whether in their Commission hearings they were not exposed or 
subjected to some weight of argument i n  favour of the no-fault concept and, if not, I would be 
interested in knowing why they th ink they weren't and if so, I 'd be interested in knowing why they 
have come out with the section written the way it is? 

MR. CHAIRMAN: Mr. Muldoon. 
MR. MULDOON: Mr. Chai rman, you see in the Commission Report a majority and a minority 

report. One thing on which the Commission was unanimous was that it did not favour the much 
bruited concept of no-fault maintenance. Certainly that concept was urged upon us and certainly we 
considered that concept. In our view, in our opinion it's not a just concept. 

Throughout the body of the Report one can see examples of why some Commissioners, all of us, 
thought that no-fault maintenance is not a just concept and I won't bother reading that they are right 
here in the text of the Report. We l ive in an era when there is a great cry by social and legal reformers 
for both no-fau lt d ivorce and no-fault separation and it seemed to the Commission that if one were to 
add to those concepts no-fault maintenance, one would have constructed a perfect engine of 
oppression . The idea, of cou rse, of support and starting a new l ife has much to do with d isentangl ing 
oneself from the obl igations of the previous l ife. One can see that a person who is d riven to seek 
separation or d ivorce, who is faced with intolerable conduct, is clearly one who hasn't planned, if you 
wil l ,  to have the marriage break down but the marriage has crumbled around one's ears. Now the 
weighing of fault, we acknowledge, is difficult and yet, of course, our courts weigh fault in many other 
aspects of l ife all the time - in tort law they certain ly weigh fault. lt's not a subject, despite the 
writings of other people on this matter, that's beyond the competence of our  courts and taking,  of 
course, keeping in mind that there's probably no perfection in this world and there's no perfection in 
the jud icial system ,  but the courts are accustomed to the notion of weighing fault and our view was 

• that if a spouse who has been positively brutal, harassing and belitt l ing and finds that the other 
spouse is d riven to separation which usual ly these days, usually ends up in divorce, should then be 

1 able to saddie that other spouse with the obl igation to pay what could be l ifelong maintenance. Our  
Commission was of  the opinion that that situation doesn't present anyth ing to  do with justice. 
Ourview was that a spouse should be able to get maintenance in order to be retrained to get back i nto 
the job market, to the extent that no-fault maintenance would be of short duration, it wouldn't be 
entirely against our opinion, but the thought that no-fault maintenance could be awarded on a 
l ifelong basis, to us seemed to be a most unjust concept, especial ly publ ic opinion, public pol icy as 
enunciated by Parliament, as enunciated by other Provincial Legislatures, that one should be able to 
get out of a marriage qu ickly and easily bespeaks the notion that one can enter another one and 
usual ly, and perhaps I elaborated on this g reatly at the former hearing, but perhaps then if one has 
but one income, one cannot really exercise the rights which public pol icy accords one to get out of 
one marriage, one can get into another. One income usually cannot support two famil ies and it seems 
to us that there has to be some water shed, some basis of determin ing whether someone is going to 
be stuck for maintenance or not. Now, we've recommended that maintenance could be rehabil itative 
and, if that were so the shorter that term is it would be a useful th ing,  the more one might tend to say, 
"Well ,  okay, you have a l ittle trauma here. You've dissolved the marriage or you've separated and 
you're going to have to see that your now separated spouse gets a fair opportunity to get back into the 
job market." If that were the only consideration, one might even be tempted to look more favourably 
upon no-fault maintenance, but the notion that it  could be a of a long enduring term and be paid to 
one that is not doing anything to get back i nto the job market - and an example is g iven in the text of 
the this report of people who came before us at Brandon, who were in exactly that same situation. 
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The fi rst mommy stayed at home, presumably looking after the chi ldren and baking cookies. The 
second mommy had to get out to work because she cou ldn't afford to support her child and he 
cou ldn't afford to support his chi ld by the second marriage, his second wife, the fi rst wife and the 
chi ldren by that marriage because he had only the one income. So, while one mother is al lowed to 
stay home and look after the ch i ldren and get fully maintained, the other one, the second one has to 
work and that seemed to us not to be a proposition wh ich leads to justice or respect for the law. 

Now I think M rs. Bowman has something to say about this, with your indu lgence, Mr. Chairman. 
MR� CHAIRMAN: M rs. Bowman. 
MRS. BOWMAN: I recognize, Mr.  Chairman, that the bulk of the submissions which you have 

received favoured the no-fault maintenance. I th ink I've heard those same submissions - the 
Commission certain ly heard a great many subm issions on that l ine. lt is clear to us and I would th ink  it 
should be clear to you that you are hearing from a specific and particular section of the commun ity. I 
don't think that you can say that view is a generally accepted view, based upon the submissions and 
the source of those submissions. Now, it sounds very attractive to say no-fault maintenance. lt 
completely overlooks the fact that although maintenance may be no fault, somebody is going to pay 
it. lt's not going to come from the sky - it comes from a particular individual and very few men i n  this 
country, or women either - much less women, earn enough money to support two fami l ies. I f  a man 
is earn ing say, $1 ,000 a month, he is doing well to take home $750 a month after deductions. I f  he has 
got to support a fam ily from that and l ive separately h imself , he is going to be l iving at a very very low 
level of l iving. H is fami ly, of course, is not doing any better. That means that either you're tel l ing h im 
he can't marry again or  you're putting the second marriage under a tremendous strain .  No one can 
continue, or wi l l  continue - no one except an idiot, in that kind of situation i ndefinitely. That is the 
kind of pressure that wi l l  encourage people to avoid their maintenance responsibi l ities by leaving the 
province or leaving the country and I 've known those who did.  I am sure there are many that I don't 
know. The no-fault maintenance provision that we have included is a l im ited one and it's included 
under the m inority recommendation rather than the majority one. lt is l im ited to a period of 
rehabi l itation or to a period when the chi ldren are pre-schoolers. lt seems to us that that is someth ing 
that can be justified , even to a 

husband who is not anxious to pay, but if you make it a potentially l ifelong obligation, then many 
men find themselves in this position. Now it pains me to adm it this, but women are not that much 
more perfect than men and they are not always the victims- sometimes they are the oppressors and 
I 've known cases, and I th ink every lawyer wi l l  tel l  you that he has seen instances where that is exactly 
the case - a woman has married a meal ticket and it's very easy for someone who real ly doesn't want 
to work, to make sure that she is not employable. Now, that's a very tiny proportion I grant you, but I 
have seen men who have been victim ized by that kind of woman and I think that it's not a situation that 
we want to enshrine i n  law - it won't happen often. lt seems to me that if you provide for people with 
very young ch i ldren on virtually a no-fault basis and if you provide for the rehabil itation period that 
we have ind icated and if you g ive an equal share of al l  that's been acqu ired during the marriage, that 
you have done all that can reasonably be done to put parties on a pretty well equal plane i nsofar as 
thei r future l ife is concerned. lt does not seem to me reasonable to say to a man, for example, who 
may have been comp letely crushed by the fact that his wife left him for no reason, took the chi ldren 
that is no fault on his part, she may have been just sick of him which I f ind is often the case nowadays. 
She insists on a separation because she just doesn't want to l ive with h im anymore - although he's 
done his best, she has the chi ldren because she's best able to look after them and he is condemned 
without having done anything wrong, to an eternal payment of money if she doesn't choose to make 
herself employable. That's not justice and I think  that if you can put that kind of example to the people 
who advocate no-fault maintenance, they are had hard pressed to g ive you an answer to it. 

MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Wel l ,  M r. Chairman, my question at this point has to do with the chi ldren involved 

in a breakdown situation and the Chairman and Commissioner Bowman have partially answered this 
question. lt seemed to me that thei r i n itial reaction to the question was framed from the perspective of 
the wife or the husband , the mother or the father and the onerous obl igations and u nfai r  obligations 
that might be placed on either one of those two parties, but our concern , is certainly the concern of 
many of the submissions made before this Committee on this concept had to do with the chi ldren of a 
broken marriage. lt seemed to me, at any rate, that what the advocates of no-fau lt maintenance are 
saying is that it doesn't matter whether there is a hardship  worked upon a particu lar husband, that the 
greater evi l is the hardsh ip that's worked upon the innocent victims of that breakdown - the chi ldren, 
and 1 must confess to a subscription to that view. I wou ld agree that there wil l  be situations - I don't 
- I 've said to the Attorney-General I don't th ink that there is one section of this law, no matter what 
we do, that isn't going to hurt somebody. lt's not going to be perfect - somebody is going to get hurt 
by everything that's in here, but there are going to be more people helped, hopefu l ly, by each section 
than hurt. Now there are going to be some husbands who have been victim ized by their wives and let 
down by their  wives, who are going to be hurt by having to pay no-fault maintenance and the reverse 
wi l l  also be true. But it seems to me that the basic consideration here is certain ly the one that has been 
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advanced by the groups appearing before us and certainly one of which we have to take great 
cognizance is the position of the ch i ldren and if a couple of husbands get hurt, does that matter as 
much as chi ld ren being abandoned and left without a proper home? 

MRS. BOWMAN: I don't th ink that any of us would ever have recommended that chi ldren be 
abandoned and left without a proper home. If you wi 11 refer to the recommendations on maintenance 
of chi ldren , you wi l l  see that we've recommended that the level of support for children ought to be 
increased and add itional factors taken i nto account. 

Also, in  the recommendations of the m inority, and I th ink this wou ld be also the way the other 
recommendations would be interpreted, mai ntenance of preschool chi ldren takes priority over any 
question of fau lt. That is, the maintenance of the mother or custod ial parent who cares for them, in  
addition to their own maintenance, is g iven priority over any question of  fault. The chi ldren's 
maintenance of course would continue. 

lt is relatively rare these days for the mother of school age ch i ldren not to be employed. What you 
are doing ,  if you are increasing the age beyond around seven or eight years old at which the mother is 
absolutely entitled to remain in  the home with them, you are certainly making a difference between 
what most people who are l iving together can manage to do and that which a separated mother can 
do. I don't know that it is necessari ly - in fact, my own experience tells me that is not necessarily a 
good th ing for the mother to be remain ing i n  the home after the chi ldren are well-established in  
school ,  that is ,  not  a good thing for the mother or necessarily for the ch i ldren .  That is a personal view, 
of course. But I don't th ink that those recommendations, either set of them , could possibly be 
interpreted as encouraging the abandonment of chi ldren without a proper home. I think rather they 
would encourage the payer to ab ide by the terms of an order because he can see the end in sight. As 
you say, the mother may remain in the home fulltime for sixteen years unti l  the ch i ldren reach th.a age 
of say, eighteen. I th ink you've pretty well put "paid" to her opportun ities or incentive to re-establish 
herself in the employment market. If she's going to go back to work, then as soon as the ch i ldren are 
in school ,  then that's the time for her to start thinking about that and relying upon the l imited no-fault 
maintenance provisions that are recommended. In any event, at that point, her obl igation to look 
after herself, I th ink ,  should be put into effect. 

MR. PAWLEY: I 'd l i ke to just make a number of comments and I don't know when you wish to 
resume th is because obviously we're not going to wrap up this area because I think it's another area 
that we have considerable reservation with the Law Reform Commission's report. One, I want to say 
to M r. Muldoon that I wou ldn't use tort law and traffic accidents as a good sound basis because I, for 
one, th ink that is another area that we should be looking at - The Law Reform Commission. I think 
other jurisdictions are examining the o ld tort law as to possible change. 

To M rs. Bowman, I just want to indicate that I don't know how narrow one can suggest the 
subm issions were because we have a tabulation of the d ifferent g roups who did deal with this and 
there were a lot of groups that do have very substantial membersh ip  and certainly not restricted to 
just groups that one would normally identify with women's activist causes. There are some pretty 
general large size g roups such as MARN assume and others that the same position that are advanced 
now. But I would l ike to just say and I would l ike thoughts on this, we did propose at our last meeting 
that rather than total ly ignore the circumstances, wh ich I agree, I th ink would be somewhat 
i rresponsible, that we cou ld have situations by which, as mentioned by both M rs. Bowman and M r. 
Mu ldoon,  ci rcumstances i n  which one would have no regard whatsoever to one's responsibil ities but 
just continue to grab the maintenance, that we ought to try to guarantee against that. I agree on that. 

1 think one can do that without necessarily accepting the fault concept, however, to the extent that 
I think the central aim ought to be for maintenance, surely, to obtain self-sufficiency; to be released, 
either from the responsibi l ity of continued mai ntenance 

payments or from continued payments from the state. Each individual should try to reach a point 
where they are able to sustain themselves and that should be the aim. Now, if we did do that and we 
did provide for a provision by which al l  the circumstances cou ld be examined by a court to ascertain 
whether or not that individual is really making al l  reasonable steps to obtain self-sufficiency, the 
court could examine that. Then in the type of examples that you have g iven ,  the court would be free to 
certain ly examine that un less the individual was an invalid or decrepit through age or other 
ci rcumstances total ly beyond any control of the ind ividual his or herself then the court would 
certainly expect that that ind ividual wou ld be making al l  reasonable effort to obtain self-sufficiency, 

ubject of cou rse, to there not being a large fami ly sti l l  at hand that the spouse would have to raise. I 
h ink that in that way we can avoid some of the concerns that I share with you that some would make 
o effort whatsoever. They would just grab mai ntenance payment on the no-fault principle without 
ny returning responsibi l ity. 

1 just want to mention too - and I know that you have exami ned the Federal Law Reform 
ommission's report, they take a very opposite point of view from yourselves in this regard and g ive 

orth , 1 think, some very strong arguments on this subject - but I would l ike to just say that I think 
here is  a way which this can be dealt with without necessarily going the fu l l  extent of  the Federal Law 
eform Commission's report or the fu l l  d irection of the normal expected total no-fault approach by 
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accompanying that with a responsibi l ity on the part of the spouse receiving that support to obtain 
self-sufficiency to get off the public dole; to get off the maintenance, to permit the court to examine 
whether every reasonable effort is being attempted by the dependent spouse i n  that regard. That is 
the sort of d i rection that I would l ike and we discussed this at the last meeting and I don't know really 
whether we have a consensus but I think, wel l I think we had a that we would l ike to aim toward some 
alternative such as that rather than continu ing fault or going al l  the way to just saying there wi l l  be no 
regard to the responsibi l ity of the dependent spouse which I agree does have the pitfalls that you 
have mentioned. 

MR. CHAIRMAN: Perhaps on that point of consensus it m ight be . . .  
MR. MULDOON: Mr. Chai rman , may I exercise my chairman's prerogative and perhaps have a few 

words before Mrs. Bowman, who is burn ing to answer, speaks. 
The Commission has been by many m isunderstood. Now that's the kind of p laint one hears 

frequently in domestic crisis. Fi rst of all it should be remembered that the Commission has 
recommended that child maintenance be, and it is almost absurd to apply the label to it, no fault, that 
no one shou ld be entitled to evade the responsibi l ity to maintain the ch i ld wh ich he or she has 
brought into the world . That is clearly set out. I am not looking at the back but on page 1 0  where one 
sees that the ingredients of chi ld maintenance are set out and that that's an i nescapable obl igation . 
When we come to the consideration of fault or no fault we are talking about spousal maintenance and 
not child maintenance. Now, there has been a tendency i n  our courts, I acknowledge, to d im in ish the 
amount of child maintenance and i nflate the amount of spousal maintenance. Of course the 
Commission has recommended that the parent who has custody of the chi ld shou ld be entitled to 
receive maintenance vi rtual ly on a no-fault basis until the chi ldren are in school. 

The Honourable Attorney-General comes perilously close to the recommendations enunciated 
by the m inority of the Commissioners in his suggestion that there ought to be an examination as to 
whether a person is able to support himself or herself in regard to continuing or not continu ing the 
maintenance. 

The thing that was raised by M r. Jenkins comes i nto this. What makes people what makes 
maintainers, people who are maintenance debtors, what makes them eager to evade paying 
maintenance skip? lt is the prospect of paying someone, a spouse whom they are morally certain has 
caused the break-up, maintenance for an indeterminate period of time. How often lawyers, at least, 
who see these people and social workers too, hear: "I don't m ind paying for the kids but I'm not going 
to pay for that . . .  " and I can delete the expletive. That's what I suggested to you, M r. Chairman, at 
the fi rst meeting . Really one shou ld canvass the feel ings of one's constituents in this because there 
are probably no more natural adversaries than people whose marriage has broken down; people who 
feel aggrieved by the behaviour of their spouse and that seems to accord with a desire on the part of 
the people that one shouldn't be obliged to pay for the maintenance of a spouse who no longer has to 
stay home to look after preschool chi ldren; a spouse who has, in  effect, ruined one's l ife. That's why 
the Comm ission,  of course, adhered, both the majority and the minority, to the fault concept. 

That's a word of explanation about the Commission. I think M rs. Bowman probably would l ike to 
make some comments on what the Attorney-General has said if she may, Mr. Chairman. 

MR. CHAIRMAN: M rs. Bowman. 
MRS. BOWMAN: I th ink we agree on the objective in terms of the Attorney General's statement 

that it is to help people to attai n  self-sufficiency as soon as possib le. If I thought that his suggestion 
was a workable one I could l ive with it but I don't think that it is. The vast majority of women are going 
to make themselves self-sufficient as soon as they can with or without the legislation because they 
don't l ike being dependent on a mman they don't even l ike any more. 

lt is the others that I am concerned about. More and more now you f ind that women are not as 
tolerant as they used to be of the vagaries of marriage and they wi l l  when they feel their ch i ldren are 
pretty wel l  g rown up they wi l l  separate, not because the other spouse has done something to justify 
them in terms other people's view in leaving, but because they don't want to l ive there anymore. 
That's all right. There's noth ing wrong with that if they want to do it that way, but the reasons are 
often ,  to other people at least, very trivial. For example, many of you gentlemen m ight be at risk 
because your employment as pol iticians takes you away from home a lot in  the evenings and your 
wives, no doubt, have complaints about that. Some people are prepared to spl it up the marriage at 
that stage and go. Okay, take your half of the property acquired. But, I know, that it would not be 
difficult for me if I were a housewife, and I 'm forty-four years old now, if I d id n't want to work in that 
situation,  I could damn wel l see to it that nobody would employ me. I could have so no many aches 
and pains and back problems - oh, all kinds of things - I  could make sure that I wasn't employed if I 
didn't want to be. 

I have noticed in deal ing not only with women, but with men, that motivation is the primary factor. 
1 can th ink, for example, of a man who was a cl ient of mine who had a conviction for manslaughter, he 
served time in jai l ,  he was a former alcohol ic, and had defective eyesight but that man really l iked to 
work and he had four d ifferent jobs in the fi rst four months that he was out of the penitentary, each 
one better than the last. Because he was motivated. And I've seen women with no formal education to 
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speak of, but women with a lot of independence and spirit who were ab le to go out and do very wel l  for 
themselves because they were motivated . I 've seen others with University degrees who just damn 
well  wou ldn't, either because they were afraid to take the plunge or  because, out of spite, they wanted 
to make their husbands pay. And, I th ink, that that small m inority of people are going to flourish on 
the kind of recommendation that the Attorney-General feels wi l l  solve the problem. 

MR. PAWLEY: Yes. But the Court, in  all the examples that you have provided us, M rs.  Bowman, the 
Cou rt under our proposal would sti l l  have the right, as they do in the well vaunted or the question of 
damages for injuries and Court wou ld certainly have the right to examine whether or not there was 
reasonable fai lure to obtain self-sufficiency. Was there malingering involved? Were there phoney 
aches and pains? Certain ly medical testimony would be avai lable in that type of situation, just as any 
other court action . The court wou ld have the right and would be expected to examine all the 
ci rcumstances under the alternative which we propose which isn't written down here but which we 
had dealt with last t ime. So the central theme would sti l l  be that principal one that we're i nterested in:  
not getting into the issue of whether one person contributed 52 percent to the breakdown and the 
other 48 percent, but the central theme being whether every reasonable effort was being made to 
resume active employment and all  the circumstances would be examined . Now, sure there's cheats 
and there's phon ies in every court case that fool the court. lt wi l l  happen here, as in any other matter, 
I'm sure, but I don't know of any other better approach of deal ing with it. 

MRS. BOWMAN: Wel l ,  I 'm merely commenting that I think that any woman with two brains could 
fool the court on that kind of issue. 

MR. SHERMAN: lt opens up a whole new vista for re-examination. We need the Chairman and 
Commissioner Bowman back before the Committee on this point ,  I th ink.  

MR. CHAIRMAN: The Chair would suggest that perhaps next Tuesday morning at 10 o'clock 
would be a su itable date and time for our next meeting. Would that be conven ient for the two 
commissioners? lt's March 1 st. 

MRS. BOWMAN: I 'm sorry, Mr. Chairman, I wou ldn't be avai lable on that date. I 'm in court that 
day. 

MR. CHAIRMAN: Mr. Muldoon.  
MR. MULDOON: My diary is  embarrassingly vi rginal on that date Mr.  Chairman; 1 0  o'clock? 
MR. CHAIRMAN: 10 o'clock on Tuesday, March 1 st .  The Committee is accordingly adjou rned. 
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