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Statutory Regulations and Orders 
Friday, June 3, 1977 

CHAIRMAN, Mr. D. James Walding. 

MR. CHAIRMAN: Order please. We have a quorum, gentlemen, the Committee will come to order. 
Before we begin, I have a bri ef anno uncement to make. Co ntrary to earlier indications, the 
Committee will meet again tomorrow morning at 1 0:00 a. m. and again tomorrow afternoon at a time 
to be decided by the Committee. Mr. Jenkins. 

MR. JENKINS: In view of the fact that the Committee is going to meet tomorro w  morning and at a 
time to be decided in the afternoon at tomorrow's meeting, and in view of the fact that we have been 
sitting late until midnight every night of this week, including one night on the City of Winnipeg Act 
until two o'clock, I intend that around 1 0:30 this evening, I 'm going to move that committee rise. I 
wo n't interrupt anyone that is at the mike at that time. But as close as possible to that time, I intend to 
move that this Committee rise and I 'm just giving the Committee notice. 

MR. CHAIRMAN: Very well. When we adjourned last evening, Mrs. Bowman had completed her 
presentatio n and had agreed to come back this evening to answer any questions that the Committee 
might have. Mrs. Bo wman, if you wo uld come forward. Mr. Spivak. MR. SPIVAK: Mrs. Bowman, I at 
this point only have a few questions to ask you, appro ximately 24 hours since your presentation ­
maybe not 24 hours, 1 2  and a few ho urs more. You have had a n  opportunity o f  examining the 
amendments so far that have been proposed and I 'm now referring first of  all to Bi1161. I 'll refer to Bill 
60 after. I s  it your opinion at this point, and speaking on behalf of the Bar, that the bill in its amended 
form should be passed with minor amendments, or does it require substantial amendments? l'll leave 
it at that point first. 

MS. BOWMAN: lt requires amendments in light of the comments that I m ade in my submission in 
respect- my submission is of deleting the community assets, family assets, and in dealing with the 
retroactivity. No w, those are major amendments but it is possible, assuming that the House will be 
sitting for the next week say, to make those amendments if the government is so inclined and to have 
the bill passed with those amendments at this session. There is sufficient lead time allowed because it 
will not co me into force before January. I 'm sure there are other technical amendments that will be 
required, but I think that tho se can be looked at and that it is important, if possible, to pass the bill with 
the amendments I have suggested, at this session so that people will be able to know as clearly as 
possible who is going to be included in this Act and will be able to inform themselves, and so that the 
professionals in the investment and legal and accounting f ields will be able to inform themselves and 
their clients of what is going to come. 

MR. SPIVAK: I s  the group from the Bar Association prepared to present their recommended 
amendments to the bill to the Committee? You presented it by way of a brief; are you prepared within 
a week's time to present for consideratio n by the Committee the actual amend ments that you would 
propo se? 

MS. BOWMAN: Well, I am not a draftsman, that's a pretty technical job.l would think that we could 
prepare proposed amendments within that time if there was an indication that there was an 
inclinatio n to adopt amendments of that kind. We are not crazy about wasting our time of course and 
unless we had some reasons to believe that the amendments we would be proposing were acceptable 
in principle, we wouldn't want to do that. But we would try to do that, yes, we would certainly co­
operate with the draftsman, for example, in giving him our input. 

MR. SPIVAK: Moving on to Bill 60, and the same series of questions. Bill 60, in its amended form? 
MS. BOWMAN: Bill 60 in its amended form is subject to all of the deficiencies and defects which I 

mentioned last night and which are contained in the written brief. I don't think that I can predict 
whether or not those deficiencies can be remedied before the House rises because I don't know when 
the Ho use will rise and what kind of input is possible. 

I f  tho se amendments can be made and those decisions can be taken before the session ends, then 
the bill can be passed. lt may be that they are so extensive that the government may prefer or may 
decide to withdraw the bill and try again at the next session. I don' t think it is of as major importance 
that that bill be dealt with at this session, because the changes will not require quite so much public 
preparation as those of  The Property Bill and so I wo uld not consider it as serious a matter to d elay 
the Maintenance Bill to the next session. lt co uld be dealt with in a fall session or in J anuary. 

1 think that The Maintenance Bill particularly would benefit not only from the input of the Bar but 
from the inpu t of the Family Court judges and others in the co mmunity who are interested in the 
operation of the legislation and I don't think that they have had really the opportunity to even look at it · 
in so me cases. 

MR. SPIVAK: Well, without kno wing what the government's position would be in terms of 
accepting the recommendations, can I ask whether you think within a week's period, the Bar, again 
working with the legislative counsel or a legislative counsel for. drafting, would be prepared to 
submit, within a week, submit the amendments for consideration by the Committee? 
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MS. BOWMAN: I don 't think that we could undertake to do that within the week, no. 
MR. SPIVAK: Two weeks? 
MS. BOWMAN: You're askin g me, as one person, to commit the time of otherMembersof the Bar 

and you know, I 'm sure, as a lawyer yourself, that J un e  is one of the busiest months for trial lawyers 
and it is a difficult thing for me to say that I would be able to co mmand the tim e of my colleagues in 
that kin d of quantity. We wou Id certainly try to co-o perate but I can't undertake that we would be able 
to draft the amendments. That is really not the jo b of the Bar Association; that is, a draftsman is a 
specialized kind of person . 

MR. SPIVAK: My question,  really, through you, Mr. Chairman, is to determine whether the 
Attorney-General an d the government would consider this, an d they may not want to consider this at 
this point- they may not want to say anything at this poin t an d that's fine, I accept that- but I want 
to at one point know from the government whether the po sition that has been given, at least even so 
far as Bill 61 is concern ed, wo uld be considered. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: Mr. Spivak, I understand that Mr. lsaacs has already invited Mrs. Bo wman to give 

him assistance, I believe. 
MS. BOWMAN: When was this? 
MR. PAWLEY: I n  the beginning. 
MS. BOWMAN: In the begin ning, yes, that's true. 
MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Ms. Bowman, I 'm interested in your answers to Mr. Spivak o n  Bill 61. I 

understood you to say that providing the community of family assets and retroactivity feature were 
accepted, then the bill could proceed fairly well in this session. I s  that correct? 

MS. BOWMAN: I think that the bill could be enacted at this session in that it would sufficiently 
clearly define the scheme and who wo uld be in an d who would be out, that people could be informed 
and begin to plan their affairs. I n  the next six months before the bill became law, we would all have the 
opportunity to give itthe kind of detailed examin ation, and it is a very complex bill, that it should have, 
and to suggest what technical and other amendments would be desirable, if necessary, if they were 
really that major, the proclamation of the bill might even be delayed until the session in J anuary o r  
February. 

But I think it is of  very great importance, if it's at all possible, to have The Property Bill passed at 
this session. 

MR. CHERNIACK: Well, Ms. Bo wman, I asked you whether I was right in interpreting what you 
said and then you said, well, we are not too crazy to waste time. l somehow interpreted what you said 
as saying, "If you accept our suggestions, we'll do the work and if you don't accept our suggestions, 
we won't do it." Am I wrong? 

MS. BOWMAN: Well, I don't think that I would put it quite that way, Mr. Cherniack. 
MR. CHERNIACK: That's why I'm giving you the chance to change it. 
MS. BOWMAN: Well, I didn't put it that way to begin with. l said that if the government wanted our 

assistance in the wording of these changes, with the inten tion of adopting them in principle or  
accepting them in  principle, then we would do our best to try and provide what we can in  the way of  
assistance. But simply on spec, there's not much point in  drafting amendments that we don't know 
anyone wants. 

MR. CHERNiACK: Now, you said "retroactivity." I s  there a difficulty in drafting it or is it a question 
of arriving at a policy decision? 

MS. BOWMAN: I think that that is primarily a policy decision. ! would think that it might be wise, if 
you were going to do that, to have whatever amendment is going to be made perhaps looked at by a 
number of people so that any obvious difficulties can be avoided. 

MR. CHERNIACK: All right, Ms. Bowman, assuming that you know that the policy decision is 
adverse to your opinion, would you work with the Legislative Counsel to see to it that it is workable? 

MS. BOWMAN: That what's workable? I don't think it's workable at all with retroactivity as it is 
now. 

MR. CHERNIACK: I'm sorry, you j ust agreed that the retroacti vity feature is a policy decision. 
MS. BOWMAN: Yes. 
MR. CHERNIACK: And suppose the policy decision were made contrary to your view. Do you say 

then that you could not apply yourself to it or  you would not wish to apply yourself to it? Which? 
MS. BOWMAN: First of all, I don 't think I have any authority to say what the rest of the Bar would 

do . . .  
MR. CHERNIACK: Right. 
MS. BOWMAN: But if the policy decision is to retain retroactivity in somewhat similar form to what 

is presen tly in the bill, 1 would not want the responsibility of determin ing what the precise, or  helping 
to determine the precise form of  that wrong principle. 

MR. CHERNIACK: Good, then that "wrong principle." All right, then let's go on and look at 
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retroactivity. Where your brief says that there ought to be provision for a judge to give a discretionary 
lump sum out of the value of the ousted assets . . .  

MS. BOWMAN: Yes. 
MR. CHERNIACK: Was that sufficient for yo ur satisfactory dealing with it as a judge or as a 

lawyer, to decide there, basing it on the contributio ns of both spouses to the marriage? Is that what 
you feel would be sufficient drafting? 

MS. BOWMAN: Well, certainly not, that is a statem ent of what we think is a desirable kind of 
provision. lt is certainly no t any attempt to draft the provision. I nsofar as the unilateral opting-out, I 
did bring with me a few additional tho ughts on the subject which I have provided to the Clerk and you 
may want to refer to when you are dealing with that subject, including a possible draft notice to be 
used in the event of a person wishing to invoke judicial discretion. He may want to distribute it to you. 

But no , the comments in the submission are certain ly not intended as any attempt at drafting. 
MR. CHERNIACK: Would you please picture for us how a judge would proceed to decide as 

between 50 percent, 60-40, 70-30, based on the discretion which he uses on the contribution of  a 
marriage, as yo u described the intent - physical, financial, or the common intention. How do you 
expect a judge will arrive at an amo unt and then, consistent with that, arrive at another percentage for 
another co uple? 

MS. BOWMAN: I would suggest to yo u that if o ur proposal were adopted, that the court would 
look, for example, at the same kinds of factors that were advanced in the Murdoch case o r  in any 
other case of a similar kind. They would look at what life pattern the partners had in terms of whether 
they were working together in a common business; what kind of financial contribution each of them 
was making to the marriage; what kind of contribution a non-working spouse was making in terms of 
raising a family and so on; whether the partners were engaged in a co-operative effort generally 
thro ughout the marriage, that sort of thing. Now, looking at the facts as we recall them from the 
Murdoch case, it would be clear to me that that would be a case where you would find that the 
contribution of Mrs. Murdo ch, both in terms of physical labour and in the raising of the family, fully 
entitled her to be considered an equal partner in any assets acquired during the whole marriage. 

MR. CHERNIACK: Or possibly more than an equal partner, like 65 percent, or 60 percent, in view 
of the fact that apparently her husband was away from the farm for certain periods of time? 

MS. BOWMAN: Well, it is certainly a possibility that if you are going to give one partner less than 
50 percent, the other one is going to be left with more than 50 percent and it won't always be the 
husband who gets the larger share. lt will depend on the circumstances. 

MR. CHERNIACK: And you are quite prepared to leave it to the courts and the j udges, all of them, 
individual judges, to apply that kind of a decision based on that loose kind of yardstick? You are 
prepared for that? 

MS. BOWMAN: Yes. 
MR. CHERNIACK: And then, as of the passing of the Act, you are saying from here on in, it's 50-50· 

regardless of the contribution to a marriage, physical - I don't know what physical means - but 
physical, financial and common intention. 

MS. BOWMAN: Physical means in terms of labour. lt may not be the most felicitous choice of 
words, but in terms of unpaid work and services performed in the marriage either in the home or in the 
business. 

MR. CHERNIACK: So you are saying, as soon as the Act is passed, then you will no longer take 
any of this into account; you will just 50-50 ... 

MS. BOWMAN: Unless they agree otherwise. 
MR. CHERNIACK: Or unless you have an immediate separation or divorce so that your marital 

term is a very very short one. 
MS. BOWMAN: That's right. 
MR. CHERNIACK: So what you are saying is, what I think I came to a conclusion on on another 

occasion, is that the advice that a lawyer might give to a client is, "Get a divorce now." 
MS. BOWMAN: That's the advice the lawyer sometimes gives to a client in any event. 
MR. CHERNIACK: No, no, but in contemplation of this Act, to say, regardless of how good a 

marriage it is, you had better save yourself difficulty in the future by being divorced now. 
MS. BOWMAN: Well, you would have to take more than a decision to be divorced. You would have 

to have grounds for a divorce. But you ould separate in any event. Yes, that's a possibility. If the only 
consideration in the marriage were the financial ones or if they were the overriding consideration, 
that's a possibility. 

MR. CHERNIACK: And actually yo u don't need gro unds if you are willing to wait three years. · 
MS. BOWMAN: That's correct. . 
MR. CHERNIACK: So you would say that three years minimizes the growth of your estate. 
MS. BOWMAN: Well, it really won't matter if it grows after the separation, will it? 
MR. CHERNIACK: No, you are quite right. So, that's the advice, "separate," whether there is a 

divorce or not. 
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MS. BOWMAN: That is the possibility. 
MR. 'CHERNIACK: Would you say, at least, that it should be an equal splitting with the onus on the 

partner who would be required to give something up, to prove that it should not be equal? 
MS. BOWMAN: I'm sorry ,  would you run that by me again? 
MR. CHERNIACK: Well, I would say, would you think that it might be advisable to say to a court 

that it ought to be an equal split but since there may be discrepancies between the contribution in the 
marriage of the two partners that are not so equal, then at least the onus shall be put on the person 
who would be expected to give something up to prove that it was an unequal contribution. 

MS. BOWMAN: Then, in the standard case, the onus would be on the husband to show why it 
shouldn 't be 50-50. 

MR. CHERNIACK: Yes, yes. 
MS. BOWMAN: I wouldn't find that an offensive approach, no. 
M R. CHERNIACK: Would you think it would be helpful in our efforts to clarify? 
MS. BOWMAN: lt's an alternative that I would find acceptable. 
MR. CHERNIACK: Alternative to what? 
MS. BOWMAN: Alternative to, I suppose, the opposite onus that you might find in the proposal 

that I put before you. 
M R. CHERNIACK: All right. There is one point you made that since the bill exempts gifts from the 

commercial or other assets, you made the point that the husband may have given something to the 
wife out of love and affection and whatever, and then discovered that that is now exempt. Would that 
whole body of problem that you raised be set aside if we said, "Gifts other than from one spouse to the 
other." 

MS. BOWMAN: Well, it would solve that problem, but ii seems to rns that it might not be a 
satisfactory way to solve it because I don't know that people should be prevented from benefiting 
their spouse, if they choose to do so, within the law, and then I hardly think it is reasonable to say that 
a husband may give something to his wife or vice versa and then get half of it back later on. If his 
intention really is to benefit her and to give it to her, then I don't think it reasonable that half of it 
should be snatched back when he is not feeling so generous. 

MR. CHERNIACK: Now you are arguing the other side of that coin. Earlier you said , well, now the 
husband gives half to his wife out of the goodness of his heart, and then when it comes to split the 
marital regime, he cannot put her half back into the pot, but he must contribute his half into the pot, 
therefore, she will get three-quarters. Now you are saying, well, why shouldn't he be able to give her 
half and free it from her having to contribute it back so he could get half. Aren't you giving us both 
side of that problem? 

MS. BOWMAN: No, not at all, Mr. Cherniack. I'm saying that if in the future a husband gives 
something to his wife, and it 's a gift, then it should be exempt. But I was dealing, in my examples 
yesterday, with the instances where people have previously conferred a benefit, made a gift to a 
spouse- what is in law a gift- but that is not taken into account on the equalizing although it may 
have been intended in a sense as an equalization. And the example I gave to you was a man who had a 
piece of property himself and gifted to his wife another piece of property of equal value and that 
would not be taken into account later on. Now, had he been aware of course that there was going to 
be an accounting later on, he might have done things differently. 

MR. CHERNIACK: Yes, I understood your problem. I didn't understand or hear a suggestion from 
you as to how to get around that. So I thought I would offer you one. 

MS. BOWMAN: I think that the way to get around it is by dealing with the problem of retroactivity 
because that's where I see the problem arising. If a person after the fact .. . 

MR. CHERN�ACK: Therefore opt out unilaterally, although you don't like that word, and then go 
to the court and say, "Well, now we want you to reviewthe extent to which the unilateral opting-out is 
applicable here." In other words, the court should use its discretion? 

MS. BOWMAN: That's correct and the thoughts that I have distributed amongst you here are that 
really, when we talk about unilateral opting-out, it sounds offensive because it has a connotation of 
an autocratic one-party final decision and that in fact if you think of it as invoking discretion with 
respect to previously acquired assets, that it's perhaps easier to look at the concept rather than the 
slogan. Perhaps that is a better way of describing it , really, because it doesn't constitute a one-person 
decision. 

MR. CHERNIACK: Thank you. Incidentally, you gave us an example which you said could take it 
to a ridiculous extreme, and I remember agreeing with you that it was ridiculous. And that was an 
example of a six-month marriage, a young lady who gets the bejesus beaten out- 1 never knew what 
that was but I can imagine. 

MS: BOWMAN: Something that my mother used to say. 
MR: CHERNIACK: Beaten out of her weekly, or daily, or som ething like that. Would you say that 

that woman is entitled to a maintenance or property settlement if she has accepted having the 
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bejesus whailed ou t of her throu ghou t even that short term of marriage, and has continu ed to permit 
it to happen? Finding fau lt on the husband, what wou ld you recognize as being her entitlement? 

MS. BOWMAN: Her entitlement in property? 
MR. CHERNIACK: Yes . 
MS. BOWMAN: I wou ld say her entitlement in property is that of any other spouse. 
MR. CHERNIACK: So i t's not more because it's the fau lt of the husband? 
MR. BOWMAN: Well, this marriage, I'm assu ming, has commenced after the beginning of theAct. 

I don't thi nk she shou ld be penalized fu rther because she has been beaten u p  and tolerated it. 
MR. CHEIACK: All right. Su ppose that i t  had happened last  year, in the last six months prior to the 

effective date of the Act. Then is she enti tled to more, or wou ld she not be entitled to that much if she 
didn't have the bejesus beaten ou t of her? 

MS. BOWMAN: I don't think that the criteria I have su ggested to you particu larly related to fault, or  
miscondu ct, as between the spouses; they relate to the contribu tion to  the marriage. Now, I don't 
know what this young woman's contribu tion wou ld be. If she was , for example, performing the 
housekeeping services that are normally performed, that wou ld be a contribution to the marriage. I 
don't know what contribution her husband was making. I take it he was working. 

MR. CHERNIACK: I'm sorry, Ms. Bowman, I didn't remind you that what I am asking about in this 
bejesus story is related to you r argument on family maintenance. 

MS. BOWMAN: Oh, I'm sorry. 
MR. CHERNIACK: Well, that's when you spoke of it. 
MS. BOWMAN: Yes . 
MR. CHERNIACK: And when you introdu ced the factor, the relative responsibility of both 

spouses for the separation or for the refusal and neglect to provide support, it was on that occasion, 
according to my notes , that you dealt with this example and it's maintenance I'm thinking of. 

MS. BOWMAN: I see. I'm sorry. I thou ght you wou ld ask me also about her property entitlement. 
MR. CHERNIACK: You 're right. I ,  too, was misled by my notes. 
MS. BOWMAN: Now that we want to talk abou t her entitlement to maintenance. I think in that 

instance the fact that the paramount res ponsibility for the breakdown ofthe marriage appears clearly 
to rest with the husband, bu t that is a factor that wou ld be taken into accou nt in deciding that she, 
perhaps, ought to have maintenance to obtain further training, and whatever, even thou gh perhaps 
had she left the marriage withou t cause, after su ch a s hort du ration, the cou rt might feel that that 
wou ld weigh against maintenance. 

MR. CHERNIACK: But did you not agree with the concept that she should be put in the position 
where the period of marriage was such that it may have made it difficu lt for her to acquire skills to 
earn a livelihood, and that it is advisable that she achieve financial independence of her husband as 
qu ickly as possible, in relation to the length of the marriage, which is also a facto r  which you endorse, 
I believe. 

MS. BOWMAN: i t's a factor that I think is relevant but, of cou rse, amongst theotherfactors that are 
l isted in the bil l, and which I think are rightly there, are the reasons for her dependence and whether 
there has been an impairment of her earning capacity by reason of the marriage. And I wou ld think, in 
the particu lar case that I described, there wasn't any impairment of her earning capacities and 
neither the length of the marriage nor the nature of the marriage contribu ted to her dependency. 

MR. CHERNIACK: So that really I think that you are now saying that she is not entitled to 
anything. 

MS. BOWMAN: No, I'm not. 
MR. CHERNIACK: Except maybe damages for being beaten u p. 
MS. BOWMAN: No, I'm not. I'm saying althou gh those other factors might mitigate against 

maintenance, the fact that this marriage has been destroyed throu gh no fau lt of hers, and that she has 
been placed in the position of having to leave the marriage by reason of the u nreasonable and 
abusive condu ct of her husband, is a factor that weighs in the opposite direction. 

MR. CHERNIACK: Bu t what financial disability did she acqu ire because she Was beaten u p? I 
mean she su ffered physically and emotionally, s he su ffered badly, she shou ld be entitled to 
damages. 1 wish we cou ld get her to sue him and get damages for it. Setting that aside, why is that a 
factor in determining the amount of maintenance she ou ght to get? 

· 

MS. BOWMAN: i t's a factor because this miscondu ct is the reason why she is put in the position of 
having to attain financial independence, that had the miscondu ct not occurred she wou ld have been 
able to remain within the marriage and to derive the econo mic benefits that wou ld flo w  from that. 

MR. CHERNIACK: So that was a pretty lousy marriage, wasn't it? 
MS. BOWMAN: Well, bu t it's lousy not throu gh her fau lt. Had he not made it so lousy, she wou ld 

have still been in it. 
MR. CHERNIACK: Are you prepared to make that judgment, just on those facts? 
MS. BOWMAN: Which judgment? 
MR. CHERNIACK: That it was all his fau lt that the marriage was a lousy marriage. 
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MS. BOWMAN: The facts that are given, yes, on  those facts I would make the d ecision. But the 
jud ge, of course, would have heard both sides. 

MR. CHERNIACK: Yes, but you're giving us an example. You're saying that the only factor 
involved was the beating up, and on  that basis he is 100 percent at fault, and o n  that basis, she is 
entitled to get so mething which she wou l d n' t  be entitl ed to get if she provoked him into beating her 
up. To me, that is just contrary to the concept we are trying to establish that faul t shall not be the 
factor but indeed the need for financial independence and the acquisition of skil ls for that are the 
important features. I'm sorry to belabour it but you, I 'm sure, recognize that that's a very important 
part of the decision we have to arrive at. 

MS. BOWMAN: I appreciate that it's an important factor. I think that you are, in a sense, d istorting 
what I'm saying. I'm not saying that this responsibility shoul d be the sole factor. I think it is s impl y one 
factor. There may be other instances were, al though all of the fault may be found to l ie with the wife, 
the other statutes which the judge takes into account would outweight those, in his jud gment, and 
would lead him to say that regardl ess of the fact that the wife was not behaving well, or had 
committed some kind of matrimonial abuse, he would neverthel ess award her maintenance. Perhaps 
because of the l ength of the marriage and other factors. 

I 'm simpl y saying it is one of the circumstances that shoul d  be taken into account. Before I leave 
this , you referred to the wife provoking him into beating her up , and I 'm afraid that I find it very 
d ifficul t to accept that as any justification at any time for serious assaults. 

MR. CHERNIACK: Bejesus beating is serious enough so that provocation  is not . . . .  
MS. BOWMAN: I would say that beatings of  that category are serious, yes. 
M R. CHERNIACK: All right. Now, I 'm just concl ud ing my inference from what you're saying, arid 

that is that there is a penalty that will be given to the beater-up and the compensating reward to the 
person who has been beaten up. There are a number of factors, of which this is one and when you 
weigh them all and you put some value jud gment to all of them, this one has a certain money 
advantage. 

MS. BOWMAN: I don't think that I did,  or woul d,  say that the person is being given an award to 
compensate her for being beaten up. I 'm saying it is a factor in d etermining whether in al l those 
circumstances, includ ing the many others that she's l isted , that is one factor that would help to 
d ecide whether or not it was fair and reasonable in those circumstances to give her maintenance. 

MR. CHERNIACK: Then it's not an award but it may be a penal ty on him. 
MS. BOWMAN: Wel l ,  if you look at the maintenance as being a penalty then you may look at it that 

way. I wouldn't use those terms. 
MR. CHERNIACK: Well, but if we had the same case of a person who wasn't beaten up but 

separated at the same time, he woul d have presumably given her l ess under all the same 
circumstances except the beating up. 

MS. BOWMAN: Well ,  of course, if you are taking out altogether the factor of conduct then he gets 
the penalty without the crime. 

MR. CHERNIACK: Oh, I'm sorry. I am saying to you , you have set up this d escription of this case 
of a beating-up situation, and I say when all the circumstances being identical but no beating up but 
just an understand ing that they are not compatibl e, you would give two d ifferent awards,  if that was 
the only d ifference. 

MS. BOWMAN: If that was the onl y  d ifference, I think there would be and shoul d be two d ifferent 
awards. 

MR. CHERNIACK: So there must be a penalty attached in your mind . Otherwise, why two d ifferent 
awards for the same people, the same separation, the same l ifestyle, the same length of marriage, all 
of these things. 

MS. BOWMAN: Wel l ,  Mr. Cherniack, I think you could take any one of the factors and make the 
same argument. You could say, well if all of the other factors were the same excepting the length of 
the marriage - and you would give maintenance where there was a long marriage but not where 
there was a short one - then the person is being penal ized for having a long marriage. 

MR. CHERNIACK: No , you would be doing it on  the basis, surel y, of their ability to readjust to the 
need for financial ind epend ence and the l ength of the marriage, to me, d etermines to a large extent 
that abil ity or otherwise. That's why I thought you put it in, as a member of the Law R eform 
Commission. I f  I misund erstood you- I better not take up more time anyway. 

MS. BOWMAN: I 'm afraid I 'm not accepting the terms that you're putting in that the maintenance 
is a penalty. If you want to put it in specific terms , I wou l d  say more that it is a compensation for the 
fact that this woman is now being d eprived of the economic security that she o therwise woul d have 
had from the marriage. 

MR. CHERNIACK: I f  she weren't being beaten up. 
MS. BOWMAN: Yes. 
MR. CHERNIACK: All right, I 'm sorry. Thank you. 
MR. CHAIRMAN: Mr. Pawl ey. 
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MR. PAWl.EY: Mrs. Bowman, in the example you provided us with last night in connection with 
the husband that deserted a wife and left the wife with the family car. Let me ask you if the family car, 
under present law of Manitoba was in the name of the husband, what would the wife be able to do in 
that case u nder the very same facts and circu mstances that you ou tlined to us last night? 

MS. BOWMAN: If the car is in the husband's name alone, probably she cou ld do nothing other 
than to obtain her maintenance order, have it seized, and deal with it in that way, unless there were 
circu mstances which wou ld justify her in claiming that he had made a gift of it to her, which is 
probably not the case. 

MR. PAWl.EY: Which cou ld be tru e here with . ... Now, let me ask you then with respect to our 
limi ted community property concept insofar as the car is concerned, you would be prepared to 
acknowledge then, in the same facts and circu mstances as you provided last night, that the wife in all 
likelihood as well wou ld have a set-off u nder Bill 60, The Family Maintenance Act, as against 
payments for maintenance, that is, if you have a claim for maintenance as well. 

MS. BOWMAN: Only if she were able to prosecute a claim for maintenance. And, as you know, she 
has first to find and serve him, then to establish that he has the means to pay, addition, of course, to 
showing that she has the requ irements. 

MR. PAWl.EY: Bu t those wou ld be factors that have to be introduced u nd er the existing law as 
well. You indicated that maybe she cou ld lay a claim for maintenance u nd er present law. 

MS. BOWMAN: Well, of cou rse, the practise of the courts is that she would not be able to obtain 
mai ntenance on a retroactive basis, that is, from the date of his desertion u ntil the date that she 
caught up with him and got a cou rt order. Bu t she wou ld, u nder the property bill, be accountable in 
any event and strictly for the proceeds of the sale of the vehicle. And whether or not she would get a 
maintenance order is open to qu esti on if she were not able to prove his means. 

MR. PAWl.EY: Yes, bu t that wou ld be the facts u nder the existing law, as well. So what I'm trying to 
ascertain is whether there wou ld be any disadvantage u nder existing law as in contrast to the same 
type of circu mstances u nder the proposed law, insofar as her having to obtain a set-off, as against the 
mai ntenance award u nder Bill 60. 

MS. BOWMAN: If the car in each case is registered in her hu sband 's name, she is at a 
disadvantage, a serious disadvantage. 

MR. PAWl.EY: You wou ld agree that that wou ld generally be the case. 
MS. BOWMAN: No, I wou ldn't go qu ite that far. There are a great many two-car families and 

sometimes even if there is only one car it is in the wife's name, particu larly if the husband may have 
one throu gh his business. U nder the present law, if the car is in her name, she can deal with itfreely. 
Bu t u nder the proposed law, she wou ld not be able to deal with it freely. That is the distinction.lf it's in 
his name, she has got a problem either way. 

MR. PAWl.EY: Well, if the present provisions indicated equal ownership the same way as a 
partnership- a law partnership - where one partner could , withou t having to obtain the signature 
and consent of all the partners to the law firm, sell furniture or an objectfrom that law firm, would the 
same principle not be applicable here? 

MS. BOWMAN: I'm sorry, I don't u nderstand the question. 
MR. PAWl.EY: In a partnership, under Manitoba partnership law, it is possible, is it not, for a 

partner to sell an object or some property from that partnership? 
MS. BOWMAN: I wou ld think u nless the terms of that partnership were different, yes. 
MR. PAWl.EY: And in the same way, wou ld it not be, in this case, possible that the provisions so 

reflect that same opportunity? 
MS. BOWMAN: Well, even in a business partners hip you are accountable for the proceeds of that 

sale as provided in the legislation. 
MR. PAWl.EY: As it is in ou r legislation here. 
MS. BOWMAN: That's right. 
MR. PAWl.EY: Internal accounting. 
MS. BOWMAN: That's tru e. Now I am only dealing, and I can only d eal, with the bill with its 

proposed amendments and its direction with respect to the third party;who will still be liable if he has 
notice. Now, if you had some other amendment I wou ld really have to have a close look at it before I 
wou ld know whether it wou ld really be a satisfactory solution or not. To be able to d ispose 
independently of the joint assets, of course, destroys to a considerable degree the supposed 
advantages of the joint ownership. . 

MR. PAWl.EY: 1 have heard a number of objections to the pay cheque being included in the family 
assets. I'm just wondering whether, of necessity, you know the common argument we hear against" 
inclu ding the pay cheque in the family asset section is that the wife could insist that the employer 
make it ou t in both names or could go down and insist that she receive halfof that cheque. l wonder if 
that's really necessarily true. I don't know whether you made that statement to Committee but I 
believe some others have, that that would be the resu lt of the pay cheque being includ ed in the family 
assets. I am wondering whether that necessarily need be the case. 
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MS. BOWMAN: Well, I think the best way that I can answer you, Mr. Pawley, is to recall a 
discussion that was held at the Y one time on the British Columbia report about a commission there 
which recommended general . . .  

MR. PAWLEY: The Berger Report? 
MS. BOWMAN: The Berger Report .. . .  community of property and Mrs. Muriel Arpin, who asked 

a qu estion of the people from British Columbia, she said, "I see that I am going to share the income. 
Wou ld you please tell me, how do I lay my hands on the money?" And the writers of that report were 
unable to give her an answer. If you don't make the pay cheque out  jointly, if you don't provide the 
mechanism whereby the person can actually lay their hands on the cash, then you really aren't doing 
anything. 

MR. PAWLEY: What worries me, Mrs. Bowman, about exclu ding the pay cheque, though it's not in 
our legislation bu t listening to the briefs ,  is that for 90 percent of the families in Manitoba, the pay 
chequ e is the major asset outside of the home and the furnishings. -(Interjection)- Oh, I don't know 
that's necessarily so . And that's why I wou ld be interested if there is any way that a pay cheque could 
be reflected in the family asset, rather than being exclu ded and included in the commercial asset. 

MS. BOWMAN: Well, we have certainly given that a lot of thought in various committees I have 
been involved in and I know on the Commission that was discussed after we had submissions along 
the same lines that you have heard. I tell you I can think o f  no practical sensible way of doing that. 
There is no way it has come to my attention that is not fraught with difficulty and expenses and j ust  
general all rou nd confusion for every-one, including a lot of people that are managing quite nicely 
thank you without that legislation. 

Really the fact of the matter is that there is the obligation of support set out  in the Maintenance 
Bill. There is the right to a separate allowance set out there, and if with those rights set o ut in the law, 
the parties cannot manage their financial affairs in a reasonable manner, then really the marriage is in 
such serious trouble I really don't think it can be saved by legis lation that makes the family pay 
cheque out jointly o r  anything of that ilk. 

MR. PAWLEY: Did you inqu ire into whether or not the pay cheque was part of the family asset in 
the Community Property Laws in California? 

MS. BOWMAN: I'm sure that it is not but I have not specifically inquired. I think I would know if it 
were. I'm sure that it is not. 

MR. PAWLEY: Now there has been a lot of comment about the limbo-like situation that would 
exist between now and the date of proclamation of the legislation. I'm wondering what your response 
wou ld be as to the potential effects of making the legislation the marital property legislation effective 
as of the date May 6th, of introdu cing it in the House rather than J anu ary 1 st as it presently reads. 
What effects do you see, outside the fact of course that those that separated on May 5th would be 
treated differently than those on May 6th if the law was made effective on an immediate basis rather 
than effective on Janu ary 1 .  We just made the law effective as of May 5th, this law that we're dealing 
with. 

MS. BOWMAN: I'm speechless - I really can't come to grips with all the problems that could 
cause to people who have in the last month even made decisions and disposed of funds and assets 
and so on, based on a law that is no w being changed backward. lt would be a very u ndesirable 
situ ation. I just cou ld not comprehend that possibility. 

MR. PAWLEY: What type of arrangements are you referring to within the last month that have 
been made, in contemplation of this law you mean? 

MS. BOWMAN: No, people who are making their arrangements in the belief that the law is what it 
presently is. People who have signed their separation agreeements, taken their share of the assets 
and departed for example. 

MR. PAWLEY: Do you feel that we need a date, J anuary 1 ,  rather than an earlier date? I gather the 
complaints that we've been hearing from the legal fraternity is that there is going to be a limbo-like 
situ ation, u ncertaintly that this is alto gether too long a period for this u ncertainty to continue. 

No w there are a number of different ways you can deal with that. One is of  course, to make the 
legislation effective at an earlier date than what is proposed presently. 

MS. BOWMAN: I think, u nless I've missed something that perhaps you have not understood to 
what particular aspect that complaint was directed. lt's directed to the situation that's created in the 
amended Section 28 where an agreement entered into after May 6th may or may not be a valid 
agreement depending on whether it is subsequently confirmed pursuant to the provisions of the bill 
which will not in fact come in to effect u ntil J anu ary. I think that if you passed the bill with the 
retroactivity features dealt with as we've suggested then it's a benefit rather than a disadvantage that 
it won't be actu ally proclaimed u ntil J anuary because the profession and the public will have time to 
familiarize themselves with the bill and will know what is coming. The difficulty with Section 28 is that 
it leaves p eople with agreements signed from May 6th until the Act comes into force, not knowing for 
su re whether their agreement is a valid one or not. 

MR. PAWLEY: Do you see any means by which we can provide for, and do you feel it's advisable, a 
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better means to provide for couples to have an opportunity or an insistence, some form or other that 
efforts be made to conciliate differences prior to the actual separation. We had a suggestion made in 
connection with the Court of Conciliation as they have in California. Do you see a structure that can 
be inserted in the legislation from your studies, particularly as a Member of the Law Reform 
Commission 

MS. BOWMAN: The Law Reform Commission per se has not dealt with that specific subject, but I 
am familiar with the Conciliation Court concept as it is in California. You are I'm sure aware, Mr. 
Attorney-General, that the the Family Court does in fact have a conciliation service there and has had 
for quite a few years .. 

MR. PAWLEY: Yes, the complaint is that it's not really very adequate to deal with the ... That's 
what we've heard. 

MS. BOWMAN: I've heard that complaint also. I think that the Conciliation Court concept is one 
that can be incorporated into our existing legislation perhaps at a later date. I think that you cannot 
expect too much of this legislation. lt deals with property and with maintenance. You can't expect it to 
cure the common cold and all the other social ills that we may have. I think that you would want to 
study more carefully the implications and the concept of the Conciliation Court. I would remind you 
that indeed in October, the St. Boniface pilot project will be commencing, hopefully, where there will 
be a unified family court and the proposal includes, very specifically the provision of a conciliation 
service and it contemplates the use of the most advanced and modern techniques have attempted to 
conciliate couples. And I think that it might be better to work out those concepts in that experimental 
way and if they are found to have good concepts that work well for us then they could be generally 
implemented. 

MR. PAWLEY: Now just one final question in connection with the Manitoba Bar, your subsection.! 
gather that there are some very different opinions insofar as this legislation is concerned that is not 
speaking as one, that there is quite a substantial number of t he members of that subsection that or did 
disagree with the resolutions that were passed at the subsection meeting. 

MS. BOWMAN: I don't know that I would say that there was that degree of disagreement. There 
was certainly not unanimity on a number of points. I don't have with me precise votes on each 
subject, but certainly there was division of opinion. You'll never find 25 or 30 lawyers agreeing on 
anything. 

MR. PAWLEY: But my information is, and you might want to dispute it, but I think it's important 
because you've indicated that 25 to 301awyers, practice in family law, and my information is that in 
connection with the- community property concept that only 57 percent of the lawyers at that last 
meeting supported the resolution that you presented here this evening. 

MS. BOWMAN: I don't think that I could confirm any percentage.! do know that at that meeting we 
were honoured with the presence of a number of law students who are women in the law group, and 
who do not form part of our normal membership. That could have influenced the figures somewhat. 
-(Interjection)-

MR. PAWLEY: Which way, yes. 
MS. BOWMAN: They would constitute part of the group who favour the community property 

concept I take it. That is certainly not a concept that has found general favour or even a substantial 
minority support amongst the regular members of the Section. 

MR. PAWLEY: The resolution dealing with the question of maintenance and fault was not dealt 
with at that last meeting. 

MS. BOWMAN: lt had been dealt with at a meeting several months earlier in those specific terms. 
MR. PAWLEY: How many lawyers were at that meeting? 
MS. BOWMAN: I don't have the minutes with me but I think the ordinary attendance of regular 

members is about 20, give or take a few. The last meeting had a larger attendance than usual because 
of the fact that we were dealing with these bills. 

MR. PAWLEY: Interest, yes. 
MR. CHAIRMAN: Mr. Axworthy. 
MR. AXWORTHY: Mr. Chairman, I'll try to be short. I just want to check some points. The last 

comment reminds me that they say; when there are two lawyers in one room, you get.11 different 
opinions. I think it's been proven here tonight. I went over your comments from last evening, wherein 
it was suggested that the application of the community property sharing of family assets would end 
up in a fair degree of difficulty because you couldn't decide- or if there was a difference of opinion 
as to how the community property should be allocated or distributed there would be litigation, I 
suppose. Has either the Law Reform Commission or your Bar Association examined how it works in

· 

jurisdictions where there is community property sharing? What system do they use there and how 
does it work? 

MS. BOWMAN: The California system, I can't tell you about because it is only very recently that 
they've had joint management' just within the last two or three years. Prior to that it was a single 
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management si tuation. I can tel l you that with respect to the Berger Report' I was very curi ous on that 
poi nt as to what method woul d be proposed and we looked at some other systems-was two or three 
years ago now when the Law Reform Commi ssi on was l ooking at i t  to see preci sel y how they d ealt 
with that question of when you can agree on how the asset i s  to be d ealt with, and there simply is no 
solution short of l i tigation, no sol ution that I have been abl e to see. 

MR. AXWORTHY: So, i t  would be a matter agai n of judi ci al d i screti on appli ed to who is right i n  the 
di sposi tion of the property. Is that ri ght? 

MS. BOWMAN: Well ,  I suppose you could put the l egi sl ati on that way.l think that probabl y unless 
you specifi cal l y  provi ded that, if the parti es couldn' t  agree, the asset would be ordered to be sol d and 
the proceed s d ivi ded . 

MR. AXWORTHY: Going back to the that favouri te of all topi cs cal l ed retroacti vity, we are just 
checking with some of the . . . 

A MEMBER: Excuse me, may I consul t with Mrs. Bowman for one minute? 
MS. BOWMAN: I 'm sorry. 
MR. AXWORTHY: Is the consul tati on over? Was the cl ock on? 
MR. AXWORTHY: On the retroacti vity thing, I was just l ooking at your proposed amendments, 

and I must confess I 'm a l i ttle confused by them. You say somethi ng about that the di screti on would 
on ly  appl y for a six-month peri od after the comi ng i nto effect of th e Act. N ow that i s  i n  existi ng 
marriages. I i nterpret i t  you mean if a coupl e d eci d ed - do they have to d ecid e  to separate within that 
time? - after si x months, or does someone just i ndi cate that someti me perhaps in the future, if there 
ever i s  to be a separati on, that they wou Id  want this parti cul ar appli cation of the Act? I s  that the way i t  
works? 

MS. BOWMAN: Yes, I thi nk if you l ook at page 3 of the second submi ssion that I made and the form 
that I 've annexed, you'll see that what woul d happen is that say two or three months after the Act 
comes i nto force, you might d eci d e  that you do not wish to share a specific asset or all of your assets 
acqui red up to that point  and you coul d ,  if you were so i ncl i ned , serve the kind of notice that I 've 
annexed here on your spouse and say: "Upon the termination of our regime, if i t  terminates, I wil l  
invoke jud icial di scretion in  regard to cl ai m' set I don'tto share to sharing of these fol lowing assets." 
And you anythi ng I 've acqui red ;" or: "these are the parti cul ar things I don't want to share." And you 
serve that notice on your spouse. If in ten years' ti me you separate and you wish to d ispute or share i n  
that parti cul ar group of assets, that woul d then be d etermi ned a t  that point b y  the court. 

MR. AXWORTHY: Doesn't that get awful l y  compli cated? Don't you have a l ot of people si tting 
down and worrying about what may happen in the future, and are most human beings l i kel y to 
und ertake . . . Woul dn't  that be even more d ivi si ve if you all of a sudd en had to sit down and say in a 
hypothetical si tuation, where we might separate somewhere d own the road : " I " want to put a l ien on 
certain properties. 

MS. BOWMAN: I think that whenever you change the enti re system for people's l i ves you're going 
· to find there are compl ications, that's true. I suspect thi s ki nd of provi si on would be invoked pri mari l y  

by people whose marri ages were alread y i n  seri ous troubl e, and unless that were the case they l i kely 
woul d not wish to invoke thi s kind of di screti on or thi s kind of provi sion. There could be though, 
specific instances such as the man who had benefi ted hi s wife equal l y  with himself and there would 
be real l y  an unjust benefit, where he might wish to say, "No just a minute, I 'm not goi ng to share th at 
piece of property that I got because I 've given you one to compensate for i t." He might want to do that. 
But, primari l y  this would d eal wi th the peopl e whose ci rcumstances are pretty unusual or whose 
marriages are i n  seri ous troubl e even though they may not have quite separated yet. 

MR. AXWORTHY: I gather as well from your remarks that you believe that the proposed 
amend ment or Secti on 22 doesn't make much sense i n  rel ati on to the rest of the l egisl ati on. Woul d 
you agree - I asked Mr. Carr thi s thi s morni ng that i n  the case of couples who are alread y separated, 
that we shoul dn't accept 2(2) , and just si mpl y cut everyone off, but that there shoul d be some 
opportuni ty to take action to recover half the assets and have the court so i nstructed for them to make 
a d ecision. Would you agree with that? 

MS. BOWMAN: Wel l you're correct in that I don't thi nk that Secti on 2(2) , if you simpl y cut off 
everyone presentl y separated , would be a reasonabl e thi ng to d o. I 'm not qui te sure I understand 
what you are suggesti ng. 

MR. AXWORTHY: Wel l ,  what I 'm suggesti ng i s, that i n  those cases, if someone wants to make 
appli cation to the court a on shari ng princi pl e and the court would have a right to make some 
d ecision on the d ivisi on of those assets, but that they coul d take i nto account ci rcumstances. 

MS. BOWMAN: You're saying in effect a di screti onary juri sd i cti on for peopl e already separated .! 
don't think that I would make that a general rule. I thi nk that the provision for the six-months' notice 
woul d appl y to those peopl e as wel l .  

MR. AXWORTHY: Wel l but we're tal ki ng about the couples who are alread y separated . U nd er the 
ori ginal l aw i t  would mean that all of a sud d en there. woul d be a 50-50 spl i t  of those properties. We 
now have an amendment which says if you 're separated , i t's tough l uck, y ou d on't get anything. N ow 
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I'm trying to find a middle course between those two extremes. 
MS. BOWMAN: I think the middle course is to give the spouses the opportunity to say, or one of 

them to say, I want the discretion. If they don't say it, then they'll get the 50-50. 
MR. AXWORTHY: Fine, so that there would be that allowance for discretionary action, if 

necessary, otherwise, it goes 50-50 for those who are already separated. 
MS. BOWMAN: As well as for those who are still together but if one of them wants that. 
MR. AXWORTHY: People who want that kind of thing. Thank you Mr. Chairman. 
MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chairman, just two things. Firstly, maybe it's a point of privilege on behalf 

of Mr. Carr. I just checked with him. I don't think Mr. Axworthy has interpreted him correctly, 
although the question and discussion is still relevant. I believe and I've confirmed with Mr. Carr, that 
he agreed with that proposed 2{2) as cutting off any rights of people who have already separated 
prior to May 6th. I'm just clarifying that - may 1 see if he's nodding? 

MR. CARR: Yes you're correct. 
MR. CHERNIACK: Well, that's just to clarify. Let me just say that Mr. Carr told me when we first 

came in that he was afraid that he didn't get his answer across to you, Mr. Axworthy, and by all means 
you should try to clarify it with him. He did confirm to me that he felt that cutting it off for people who 
have already separated as of May 6th was he thought the- that's my word- accepacceptable way. 
And you can clarify that. lt's none of my business to do it, except that he did mention it to me at the 
beginning of the meeting. 

Mr. Chairman, alii wanted to do is ask Mrs. Bowman if she would look at page3 of the documents 
you gave us today, Item 3, and I want to invite her, for my clarification, to change the last digits 
to"zero to 1 00," if I understood her correctly. 

MS. BOWMAN: Well, it does say, 100 to zero. 
MR. CHERNIACK: Varying from 100 to zero to 50-50- and I think you meant it could vary from 

100 to zero to zero to 100. 
MS. BOWMAN: Either way. You are correct. 
MR. CHERNIACK: I'm right. I just wanted to make sure that you were visualizing the complete 

gamut. 
MS. BOWMAN: That's correct. 
MR. CHERNIACK: Thank you, Mr. Chairman. 
MR. CHAIRMAN: If there are no further questions, thank you, Mrs. Bowman. 
Janet Paxton, please. Mrs. Bowman. 
MS. BOWMAN: Perhaps, before I depart, if I may- the secretary of this section has brought me 

the vote as recorded at the last meeting of the section and if Mr. Pawleywanted to know the numbers, 
I could indicate it to him. On the Instantaneous Vesting of Family Assets, the vote was 17 to 1 0, with 
some abstentions, I believe. Does that answer the question that you had? 

MR. CHAIRMAN: Did you get the figures, Mr. Pawley? 
MR. PAWLEY: I'm sorry, we were caucusing an aside here. 
MR. CHAIRMAN: Would you repeat the figures, Mrs. Bowman? 
MS. BOWMAN: I think that you asked the vote at the Family Law Sections, and I indicated to you 

that the attendance was not quite the normal attendance. The vote on the Instantaneous Sharing of 
Family Assets was 17 to 10. 

MR. PAWLEY: Were there abstentions? 
MS. BOWMAN: The number of abstentions is not recorded in here but I believe there were a 

couple or three. 
MR. PAWLEY: What on the other items at that meeting? 
MS. BOWMAN: The pattern was much the same. They were 18 to 6; 19to 10, 19to8. There were8 

to 10 on one side and the rest were on the other side or abstained; that seemed to be the way that the 
matter went. 

MR. CHAIRMAN: Thank you, Mrs. Bowman. 
JANET PAXTON (BERKOWSKI): Good evening, gentlemen. l'll try and be brief and you won't ask 

me many questions because I'm not as smart as everybody else that was up here. 
First of all, I would like to say just little thoughts that have come up while Ms. Bowman was 

answering some of your questions. My person opinion, when there is a young couple, short-term 
marriage, no children and they are both healthy and their marriage breaks up, they should both be 
able to walk away free and clear of responsibility from each other. I don't see why a man should have 
to pay maintenance to a healthy young woman or vice versa. That's my feeling on responsibility in­
marriage. They can split down the middle their TV and chesterfield and so on, and that's it 

But duration of marriage, I think is very important, particularly if a woman hasn't worked because, 
I know myself, if the marriage breaks up, a young woman usually can find a partner fairly easily and 
the man also. lt seems the males can usually find a partner more easily if they are 45 than the woman 
can. 1 know when I was 20 and I used to walk down the street, fellows used to whistle; now all that 
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But:'this is the thin g. An o lder person has a hard er tim e m aking a new life for themselves and that's 
why I th ink maintenance to a wo men, even if there are no chil dren, shoul d  be considered for a longer 
duration of marriage. These are j ust off the top of my head thoughts that I have heard. 

Pay cheques must d efinitel y be thought of  as  a part of  famil y assets because in the circle of  people 
I know, that is the onl y  asset as a rule. 

I just casual ly  mentioned what's been going on here to some friend s of mine and they are j ust 
fl ipping over the possibilities that it opens up. One woman I know who had raised three chil dren by 
herself, being abandon ed by their father when they were j ust a young married couple, has bought a 
home, a l ittle house, and fixed it up. She remarried three years ago, a very nice person, but he has 
become a rip roaring alcohol ic in the l ast three years and the other night he came home and informed 
her, "Aha, half of this house is mine now." He's heard about the new l aw, and she says, "Can that be 
possible?" Can it be? Is it or isn't it? Nobod y  seems to know. -(I nterj ection)- lt is possible. Okay. 

Now, I do believe that there shou I d  be some recourse if there are very unusual circumstances, not 
meanness, not faul t, but a case where a partner has contributed absolutely nothing toward an asset, 
somehow there has got to be a loophole for peopl e  that are caught in the midd le  here or you are going 
to have a revol ution on your hand s. 

Anyway, these are j ust l ittle thoughts. You see, I don't know how it can be done, but this is j ust 
from m y  point of view and peopl e  I have talked to are very  upset about it. 

Now, I 'll start my brief. 
I came to point a finger and blame you for those points which had been brought out in the 

November hearings and which have not been fulfil led ,  in my opinion. After l istening to the speakers 
and their co mments, I have noth ing but praise and sympathy for you. I think you are al l brill iant. 

The new Marital Property Act is al most revol utionary and you are in the d ilemma of knowing that 
while you please part of the popul ation, you are mo st seriousl y going to d isplease the other. The 
points. raised all seemed to be valid while the speakers are speaking.! bel ieve that the Act shoul d  be 
put thro ugh, however, the Marital Property Act, to end the trad itional subservience of the wife to the 
husband. I bel ieve that the most encouraging aspect of this Act is that future marriages will be 
entered into with both parties having a great d eal to lose if the marriage breaks up and of course they 
have a lot to gain if it stays together. You are going to have the freedom of the common-law marriag e 
which apparentl y people say has kept them together knowing that they could each walkout o n  each 
other at any time. Peopl e  will be a l ittl e nicer to each other and I think that's going to be an advantage. 

Although it is not right to make sexist comments or impl y that mal e/female are not completely 
equal , history has reveal ed that the greatest percentage of hard ship in a marriage breakup usuall y  is · 

the lot of the female. Some of the comments mad e about the woman whose husband was nice 
enough to give her bus fare and even money for an extra l ittl e treat to come here, rang bel l s  for many 
women, I believe. The whole psychology of the mal e/female rel ationship will change and I bel ieve 
there will be happier marriages. Peopl e  wil l look and think very hard before they marry now. 

For those presentl y m arried , the road is shaky, particul arl y those who are walking a tightrope to 
keep their marriages together. But for those who are happy, this new l aw will not upset them in the 
l east. Should we postpone this l egisl ation for the sake of coupl es who may break up eventuall y  
anyway? This way, there wil l be a confrontation between many couples right now, perhaps, but the 
agony of prolonging an unhappy marriage, j ust because it is more expedient money-wise, wil l be 
end ed .  l t's  a very poor purpose for any peopl e  to l ive for, I believe. 

A man who loves his wife wil l welcome the opportunity of making her a 50-50 partner. A man who 
does not, shoul d  either admit it is not a great pleasure for her either to be in  this situation and glad l y  
admit she needs and d eserves the 50 percent, o r  sho ul d give her the freedom to l ive a new l ife away 
from his d isregard,  with her 50 percent. 

I see many probl ems about property sharing and I personal l y  woul d recommend that where very 
large amounts of money are invo lved, there be d iscretionary sittings to stud y extraord inary cases. 
Perhaps an amount of over $50,000 in total assets woul d warrant a special review committee? 

I am not a lawyer; I do not understand all the impl ications of these Acts, but I feel there may be 
mayhem if one partner stand s to lose $ 1 00,000 unexpectedly ,  or so, and it shoul d  not be necessary if 
a special amendment were put in to try to cover those parts in the changeover. 

The public i s  not too aware, yet, real ly , regardless of it being in the newspaper, j ust what this is 
going to mean to them and it's too bad you don't have more time to get feed back because it may be a 
problem. 

And this is what I was original l y  going to say to you, so I'm saying it tempered down a l ittl e, that 
since I typed it I have been here l istening to you. Okay , I have read the propo sed Maintenance Act bil l .  
l t  is grossl y lacking in  two most important requirements. l t  does not guarantee in any way there will 
be a permanent end to the present problem of unenforced and uncollected maintenance payments. i t  
does not guarantee that a person with a child o r  children to care for will receive ad equate never-fail , 
on-the-dot maintenance payments with which they must pay for the necessities of l ife. Multitudes of 
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women, throug h their org anizations or as individuals, have urged the government to g uarantee 
maintenance payments. I n  other words, that the government wil l send out the monthl y cheque in the 
amount awarded by the court just as they do for famil y all owance, for example, and that the 
government wil l col lect the money from the paying spouse. You have all been informed that statistics 
indicate 75 percent of maintenance payments are unenforced and uncoll ected and that is shocking. 
Were a businessman to be robbed and 75 percent of the time no action was taken when he call ed for 
help, there woul d be a revol ution and the government woul d be brought down in a hurry. 

The sole-support parent is too busy to fight if they work and the wel fare parent is l ul l ed into a 
sense of futil ity. I have read the newspaper articl e in which it states that Mr. Pawl ey, the Attorney­
General, stated they could not consider g uaranteeing maintenance payments as it would be too 
costl y.  By this statement alone, it is a public acknowl edgement that the MLAs are ful ly  aware of the 
enormous amounts of payments that are never made. 

The sol utions offered in the present bil l are a cop-out. Onl y the rich can benefit from the proposal 
that there be a security deposit. One enforcement officer or receiver will not be able to cope with all 
the uncpl lected payments or chase men across the border with a lasso. Women or men working to 
support young famil ies wil l be so swamped with everyday duties, they wil l not have time or money to 
pursue the l aw. 

I feel this Committee coul d be l ikened to the fabl e of The Emperor,s Coat where his supposed 
tail ors were enchanting l y  busy weaving and sewing an invisibl e coat for the emperor, a coat that 
never was. U nl ess that maintenance payment is g uaranteed, unl ess there is something concrete and 
sensible written into the Act, then all these discussions concerning maintenance amounts, who 
shoul d g et them, how long they shoul d g et them, are nothing but l ip-service. 

What in the worl d can be so difficul t for intel l ig ent peopl e  to comprehend about the proposal that 
the court set up a payment system and a col lection system. The process wil l be so automatic those 
involved wil l just accept the situation and pay. l t  will cost money administrativel y, granted, but then 
how much money are you spending on famil y agen cies, social workers who go into the home to 
counsel distraught famil ies who are l iving on the dregs of society's standards? When a parent can 
throw the children into the car and take them to the l ake for the day, or out to a drive-in restaurant for 
dinner, there is no need for a social worker to,cheer them up. Enough of moral support from agencies. 
What is real l y  required is a maintenance paymen t from the spouse .  Forget about your social agencies 
and use that money to pay out maintenance. That is reality and that is what is needed. 

The 40 days in jail for those who defaul t is another exampl e of thoughtless concepts. What woman 
or man wil l take such drastic steps to the situation? l t  stil l wil l not provide a supplement to the 
macaroni and potato diet when the maintenance cheque does not arrive. 

The effect on children of knowing their parents were not able to visit because " your mother had 
me put in jail "- and you can be sure that the father woul d tel l them- could be devastating. That is 
not the sol ution. 

I met a woman Saturday who told me she was awarded $50.00 a month maintenance by court. The 
judg e knew ful l wel l that her eh i Id-care costs were $60.00 a month. The husband earned $300 a month 
more than she did. Her sal ary was about $500 a month cl ear. The husband had not paid maintenance 
for seven months. He did not come to see their six-year o ld  daug hter. The l ittle g irl was crying; she 
wanted to see her father, wondered why he hadn' t come. The mother cal l ed him. She said he could 
forg et about the maintenance payments if he woul d please come and see his daug hter and he said if 
she woul d agree to forg o the maintenance payments, then he would. She agreed. 

These l ittl e incidents of psycholog ical bl ackmail coul d not be perpetrated upon those who care 
for chil dren should the courts take the matter of payment of maintenance out of personal contact and 
into the government-appo inted supervision of collection. 

The second part of the bill which is no different from our previous and proven to be unsuccessful 
system, is that the judg e has total discretionary power as to the amount of maintenance set. Time and 
ag ain, the moneys awarded are nothing but a farce when one considers the true costs of caring for 
chi ldren in this day and ag e. There are no g uidelines in this Act to show how the amount of money 
shoul d be arrived at. I predict that regardless of all the criteria establ ished by these bill s, the new 
criteria for l eng th of payment, financial independence, how many peopl e wil l be covered, that the 
maintenance payment woul d be exactl y the same anyway as it was before. What real l y  happens in a 
courtroom is the judg e looks at her income and he l ooks at his income and he says, this is how much 
he is abl e to pay. 

Now, from personal conversations I have concl uded there seems to be no rhyme or reason to the 
amount set. Different peopl e that were at fault: the men had beaten their wives to a pulp; the women · 
got a very very l ittl e amount of money; another time it was the nagg ing wife who came away 
beautiful l y  , she got a hug e amount of money. There doesn't seem to be any sense; there's no set 
criteria. 

I have come to the conclusion it al l depends on what judge heard the case. l t  depends on the 
eloquence of their l ayer. And that is a farce and compl etel y inconsi stent with justice. May I suggest 
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that a criteria for awards could be based on the following principle, at least where there are child ren, 
and I think that it would be a very good guideline. 

lt is a child's birthright to live as well as either of its parents and the standard of living of the child 
should be no less than that of the parent who is living in the better state of affluence. Look at both 
parents and their standard of living and even up the balance. If he's got property at the lake and they 
can't even afford a vacation in five years, then there is a terrible imbalance and th e child should be  
able to  have as  good a life as his father or his mother, depending on which parent the child lives with. 
That is one guid eline. 

If the judges were to use that as a criteria written into th e Act, there would be some sort of 
guidelin e. Amounts of maintenance set would not be based on whether the judge had d yspepsia that 
morning, or if the paying spouse d idn't look like the responsible kind, so payment should be  set real l y  
low or h e  or she won't pay anything at all. There must be something m.ore concrete to provide people 
with recourse to appeal the amount set. 

I would also suggest that a special committee of people closely invol ved with d ay-to-day cost of 
living review the amounts of maintenance awards, because when I hear a jud ge telling a young 
woman with a child she requires only $50.00 a month to supplement her $475.00 a month salary 
knowing that she pays $60.00 a month for child care, I can only assume that that judge has never tried 
to buy instant coffee lately, or a quart of milk, or looked at their util ity bil l s. lt is completely inane, 
useless legislation to allow these inadequate and sometimes exorbitant, as the case may be, 
maintenance amounts to be continued under the present methods. 

Perhaps this special committee should all be made up as a special review committee after the 
court case to decid e on the money. Keep the judge right out of it. With a special recommendation by 
the judge as to his or her own personal findings on this case, the busy judge would be rel ieved of a 
very burdensom e task and snap decisions could be avoided. At the very l east, give the j ud ges a 
course in economics if they are to have all the discretionary powers granted by this Act. They have 
been totally unrealistic in the past. I am not attacking our present NDP government with these 
statements, because as I have heard it, these problems of non-payment of maintenance, inadequate 
maintenance, have existed for decades now. Before, there were very few people who were affected , 
but the numbers are growing rapidly as the normal family units seem to be  d isintegrating in our 
modern society. All of you are responsible. You cannot continue to let this experiment go on and just 
see how everyone makes out on their own. lt has been proven our Maintenance Act is total l y  
ineffectual, ou r welfare payments are enormous government agencies are mushrooming everywhere 
to take care of people raising children on their own. The only thing they can't offer is money. One 
speaker pointed to the need for compassion for those men who look outside their marriage and 
"sizzle" for a new partner, who may also have children to support, and then he has got two sets of 
children to support- that poor man. My compassion lies with the natural children, the parent raising 
those natural child ren while the counterpart is off "sizzling." They can "sizzle" all they want, but first 
look after the children they alread y have before creating more. They d id not ask to be  born, those 
children, and they must be considered first. If we could get back to the basics, everyone looks to their 
own personal happiness. They should look after their own f irst, and that is the natural force of l ife. If 
people want to look to theirpersonal happiness, to let them do it at their own expense and not the 
taxpayers. 

Now in summary, gentlemen, about this Act, it is not good enough. As they say on that 
advertisement, "You can change it now or change it later." When I said that people were too busy to 
fight, or too lulled into a sense of futility, I should have added that this is changing momentaril y, and 
the word is spreading that the government is ducking out of a long overd ue responsibility. Your 
disregard for the suggestion that guarantee of maintenance payments be mad e by the government is 
sim ilar to th at disregard of Marie Antoinette who, when told the peasants were starving because they 
had no bread, laughed gaily and said, "Well, let them eat cake." She was not too popul ar. I have been 
told Manitoba, along with two other provinces in Canada, is one of the few provinces that d oes have 
some sort of enforcement at least. Why not go all the way in showing leadership? You'll be the top of 
the world. I believe your present Act will result in more ad ministrative headaches than if you just put 
into action an enforced collection system and an automatic pay.ment system. Please d on't make 
people wait until the payment is received from the spouse - pay it out regularly on the first of the 
month. Have as much faith in your ability to collect maintenance payments as you d o  in your 
indisputable abili ty to collect sales tax from the citizens of this province. 

Now here are some suggestions, things I would like to see end problems for solesupport parents. 
(1) We have heard this a dozen times. I will just say, set up across-Canada networks to trace the 

husband. I can't think why anybody can't figure out how it can't be d one. Take any ten of these l adies 
back here and we will show you you know, if there is a problem - because it seems to me that it 
should be easy - income tax or motor vehicle, they should be traceabl e. 

(2) This is something nobody has talked about, but I know from personal experience. If there is a 
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fami ly  car, it should be automaticall y award ed to the parent keeepin g  the children. lf that parent can't 
drive, provid e free d ri ving l essons, give them every bit of help you can to get them on the road, 
because that parent is literally imprisoned with small children. There are child ren getti ng pneumonia 
because the mother is walking through snow storms to sitters; is happeni ng all the time i n  the city 
right now. A car changes your whole life. I have been abl e to get home to my young est son, who is  
eight years old , at lunch hour, and it has cut down about an hour's traveli ng time in  th e morni ng and 
evening, so that that is about three extra hours at home a d ay I get because of a car. N ow i t  may seem 
nothing to you, but there are so many sol e support parents who can't afford a car, never thought of 
having a car. If there is a couple there is usually a car, it's usually the man's, and I have heard people 
again and again in court say, the jud ge says, "He has to have enough money to d ri ve his car." J ustfor 
himself. He's got four child ren to raise, but he needs the car. Look at that aspect perhaps. 

(3) Set up an emergency loan fund from the government wherebylow interest l oans can be easil y  
given to sole support parents. I am not knocki ng finance companies, because they serve a very 
necessary purpose, but maintenance amounts are usuall y  set at bare minimum. There are no 
allowances for sudd en, unexpected emergenci es such as electrical shorts, house repairs. A young 
woman had her house broken into three weeks ago; windows were broken, the door was broken, the 
lock is off. She hasn't got any money for a carpenter. She is supporti ng two young children. They 
should be abl e to get a l ow-cost l oan. 

Working mothers save the government from paying out welfare moneys. Can't y ou help them 
back a little bit in this respect? Addi tional interest added to loans from finance companies d oubles 
the impact of bare minimum maintenance payments and guarantees those sol e support parents will 
not be abl e keep up. Late maintenance payments have made the finance companies rich. 

Have (4) evening court cases - legal aid . Many working parents are so afraid of l osing thei r j obs, 
with too many absences to attend lawyers' offices, they d o  not even attempt to enforce thei r rights. 

(5) Post a bond before marriage. l t  is a thought. lt should cost as much to get married as it d oes to 
get d ivorced . And establish a Marriage Insurance Fund - regular monthl y payments with a refund if 
the marriage is sti ll together after 25 years - saves the taxpayers' money. 

Somebod y said they could n't run it l ike unemployment insuran ce because people would be 
pretending they were broken up to get money, but I say make it individual accounts l ike a bank 
account, but you are keeping i t  until they have proven that they can be responsible people. And if 
they are, they get i t  back in  25 years. 

As a result of having started up a Lunch and Learn group- we cal l it thi s- with the permi ssi on of 
the presid ent of the Health Sciences Centre, I have started up a Lunch and Learn group for singles, 
full-support, wid owed, d ivorced parents, or anybod y that . is interested in fact, to come and hear 
guest speakers on topics that might be of interest, like effective parenti ng of teens, new opportunity 
programs. Ms. Ead y, the d irector of the Women's Bureau, came down. We have j ust been goi ng for 
four weeks now, and I have alread y heard some stories that would curl your h ai r. 

Mr. Pawl ey, several people were asking, "Where d id we get t statistics of 75 per cent from if 75 
percent were uncoll ected?"  I don't know. I just read it because I read it in the Action Coalition. But I 
do know from the people I have met that you take the average up and down the street, and l ike the 
woman next d oor said, or next to me last night said, "Ask us; we'll tell them." Where are al l these 
people that aren't getti ng maintenance? They are everywhere. But as a resul t of thi s Lunch and Learn 
group stories are comi ng my way and confirm my bel ief that maintenance payments are hi t-and-miss 
things. 

One woman called the office thi s morning where I work, just this morning, havi ng j ust l earned of 
this group. She said her husband had run off with all her furniture, some of i t  unpaid for. She has a 
huge finance loan she will be responsible for, and that was to cover that furniture. He subsequentl y 
added on to it, so she has got over $1 ,500 to pay and she hasn't got thefurniture that it was bought on. 
She has learned he is down in Dallas, Texas, I bel ieve i t  was, with a stolen car. She has a thi rteen-year­
old daughter and cannot make end s meet- about $ 1 50 a month l ess in revenue now with her i ncome 
alone, then her total expenses to cover just necessiti es and bil ls. She was told she did not qualify for 
mother's al lowance or any assistance unti l she gets a separati on. She is worred sil ly .  She d id n't have 
money for a lawyer. I gave her the Legal Aid 's phone number. She has no choice but to l ook for an 
additional job on the side  to the one she has got right now, and needless to say is uri der a great 
financial, and i t  sound s like, emotional strain. She was crying at the moment. 

She was concerned because she learned the courts closed for J uly and August. C an that not be 
rectified ? l t  takes too long to get into court these d ays. People i n  situations such as this  must go 
through unbearable mental and financi al strain because they are wai ting for thei r day i n  court. · 
Meanwhile the cred itors are banging on their doors, utilities are being di sconnected, and a woman or 
man is goi ng out of her or his mi nd with worry. Again some kind of evening hearings, a speci al 
committee, might be a sui table al ternative to a day in  court, especially if there are no-fault 
separations now. Why does this declaration have to be made i n  front of a judge? That i s  an awfully 
high-cost decisi on. 
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Another woman keeping her children tells me her husband pays her once, part of the amount only 
that he is supposed to, then skips for two pay periods, then pays again, sometimes all of it but usually 
not. When he sees she is getting angry he pacifies her on the phone for awhile. She waits another two 
weeks , then he pays again. She is again under tremendous mental strain, and he is just playing games 
with her to see how far he can get before she will actually go to the lawyer. She knows from 
experience the whole process will be repeated all over. Judges seldom make the payer pay back 
payments, by the way - did you know? - while the payers do. And this is another very convenient 
way of avoiding the full maintenance payments they were ordered to pay. 

A nurse told me this morning she had three teenagers ad and a house to keep up. When her oldest 
child reached eighteen just six months ago, her husband cut off the money for that boy's share, and 
she is struggling along on the allowance for the other two children. He lives in River Heights and is 
very well to do right now. She says, "My house is falling apart." She doesn't have a cent left over, with 
the tremendous cost of rais ing three teenage children, because the maintenance for each of them 
was based on the cost of living ten years ago. She said she does not qualify for Legal Aid because of 
her salary being over the limit, but actually she is now supporting three adults as well as herself, when 
n you consider th eir food intake, clothing requi rements, and educational requirements. Her daughter 
wants to go to university; doesn't know how she will do it. ltshould not be necessary for people to pay 
the expense of a lawyer every time they wish to make application for a change in maintenance 
awards. People are so locked into a tigh t budget when they are single parents, every five dollars 
counts. 

Why can't there just be a committee of appeal who can hear cases without the big, expensive 
production of taking up a courtroom and the judges' time? You don 't need a course in law to know 
that one spouse needs much more money to live on, and the other spouse can spare it. I hope I 
understand correctly that now a spouse will be entit led to all information about the other separated 
spouse's assets. Never was anything more pertinent to an application for maintenance. One slip of 
paper, a statement of assets and income, will tell more than a thousand words by a lawyer in the 
courtroom. Nobody will have to guess who is lying, who is pleading poverty when they are far from it. 
And if you question the accuracy of the statistics that 75 percent of the maintenace payments are 
uncollected and unenforced, I invite you to our group to let you talk to some of these people. They are 
not even included in those statistics because they have not yet even reported their spouse. The 
problem of the woman or man never knowing when or where the supplemental support which is so 
desperately needed, particularly when there is a family to raise, will arrive creating havoc and 
depriving people of their right to live in a peaceful frame of mind; you must do something. And I think 
that's it. 

MR. CHAIRMAN: Thank you. Mr. Pawley. 
MR. PAWLEY: I would just like to make one comment. I would like to just commend you on your 

suggestion on Page 5, the fourth item. I think it is a very worthy recommendation, and certainly one 
that we will look i nto. 

MS. PAXTON :  The criteria for the ... ? 
MR. PAWLEY: No, the family court sittings, that there should be some in the evenings. 
MS. PAXTON: Yes , oh, definitely, because people can't . . . like this woman today is crying.l have 

heard many women, and I don't think men realize, because- do you remember once you asked me 
last time I was here, "What would you do with that man that the j udge said, 'Pay $400, ' and he only 
made $500 and you threw him in jail?" At the time I said, "Fire the j udge," on impulse. But after I 
thought it over, why not? When judges make stupid decisions that are hurting people so desperately, 
other people get fired if they make stupid decisions. You should start examining. 

There has to be an appeal court, because I have been in court and I have felt that really there was 
no criteria. The next thing I wish I had said to you, though, was, "You take three or four children and 
throw them in jail with that man, and then you will know what the woman goes through." And the 
thing is that there are women who are actually suicidal. 

Now I always receive maintenance from my ex-husband, and I believe that I am one of the . . .  
maybe I am an example of what you people want to see in that bill. I did become financially 
independent; I worked very hard to do it, and I think it was just out of spite, but if I ever hadn't gotten 
those maintenance payments at all- and I don't think they were adequate enough; I don't blame my 
husband for that, I blame the judge- but it was hard. lt was very difficult, but at least I had them. If I 
hadn't gotten them, I guarantee that my mental condit ion would have gone down so badly. If I 'd had 
to go on welfare on top of that, the shame of knowing that people were pointing at me and my children 
and saying we were on welfare, I think I would have probably ended up getting psychiatric 
treatments. But instead I went the other way. I had enough to keep me going, and I wanted to. 

But there is a point where every woman has told me that I have ever talked to- it's funny.l mean, I 
thought it myself, and I thought, that's weird - you know, you shouldn't get that down. A lot of 
women have said that the only reason they didn't do away with themselves, and they were quite 
serious - and I was thinking m any times, too, it would be so  easy just to go to sleep and never have to 
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wake up to these bills, and these problems. You know, i t's very depressing. You have got nobody to 
support you. And i f  on top o f that you don't even having the law supporting you by making this man at 
least support his children - you don't get your pay cheques all to yourself; have to support your kids 
and your fami ly- and any man, because he i s  separated, shouldn't be free of that obligation, should 
he? So there is a real lack, there i s  somethi ng- and the women are- I am saying women; men, too, 
are going through thi s too now; I have met a few. But I think the natural children come first, and i fthey 
are busy paying for the natural chi ldren, they won't have time to get in trouble and start a second 
fami ly , you know. 

MR. AXWORTHY: I would just like to go back to the poi nt you made on Page 3 where you 
suggested the maintenance awards that are bei ng made are insuffi ci ent. 

MS. PAXTON: Absolutely. 
MR. AXWORTHY: Yes. Have any of th e organizations that you belong to made any attempt to 

describe under what ci rcumstances or  condi tions the standard of mai ntenance should be? 
MS. PAXTON: No. 
MR. AXWORTHY: Made recommendations to the courts or to the Bar Nssociation or to the 

government about what i t  should be? 
MS. PAXTON: No, because, you see, i t  i s  something that nobody has gone into i n  detai l. But I am 

begi nning to be hi t by it more and more often because I have met, just i n  the last three months, two 
young wo men with babies that they have to carry to sitters; they have to pay $70, $80 a month- and 
the judge i s  looking at them and saying, "Well, you can get by with $50 from your husband for the 
support of the chi ld." And they do n't even include them. They have done nothin g  wrong. The 
husband has got enough money to turn around and buy a brand new car. Now what i n  the world i s  
going on? Where do the judges get thei r cri teri a from? 

I would li ke to see a commi ttee, and I would like to be on that committee just to si t and study what 
the judges are saying that women can get by with, and how much money that man has free and clear. 
Granted he i s  goi ng to have bills to pay, but even so the man can always manage to have a really good 
soci al life, live fai rly well, have a good standard of li ving, and the woman i s  goi ng down and down and 
down- the sacri fices that women have to make to give to thei r children, and that man who said that 
people weren't thinking of thei r children doesn't know very many full-support parents, I don't thi nk, 
because . . .  

MR. AXWORTHY: I don't think he does, no. 
MS. PAXTON: . . .  they sacri fice quite a bit. lt wo uld be so easy to say to the husband, "Here you 

have them." 
MR. AXWORTHY: Yes, one of the things that i s  not stated in your brief tho ugh i s  the di fferen ce 

bei ng made if the legi slation goes through about the sharing of property. 
MS. PAXTON:  Yes. 
MR. AXWORTHY: The di fference that would make i n  terms of the kind of maintenance awards 

that would have to be required because presumably this would pro vi de in many cases a more 
equitable standard for sole support mothers. 

MS. PAXTON: But I 'm afraid of  i t  because most couples that get separated haven't got that much 
behi nd them. And by the time there's a separation they've been fi ghti ng and the husband's been 
keeping all the money because he doesn't want the wife to get a separation. He doesn't want her to be 
able to afford to go to the lawyer and everything's pretty well gone down the drain. Who says there's 
going to be any money, lump sum mo ney to di vi de at the time of separation. I think, Mrs. Bowman 
here, perhaps most of your clients may be wealthy. -(Interjection)- Well she seems to talk in  
di fferent terms altogether of  what i s  goi ng to happen to her clients as opposed to peopl e  that I know 
in the average everyday si tuation. There's no money. There's no big lump sum. All there i s  i s  the pay 
cheque. That's all there is and maybe a bi t of furni ture they've bought and they're living in a suite. Well 
where i n  the world i s  there anything to start .. . And I am saying if there's any hardship on ei ther of  
them because of i t, - now the woman's got two jobs, she's go t to work i n  the daytime. She comes 
home and she's working ti ll midnight washi ng di apers, looki ng after her kids. The m an's only got one 
job. Let hi m take a part-ti me job and have two jobs too ,  so he can provide for her for a little whi le to get 
her over the hump. Now what i s  unthi nkable? Do /' yo u realize that if he had to pay her for babysitting 
hi s children the way she has to pay a babysi tter in the daytime that he wouldn't be able to afford h is  
own chi ldren to be born even. l t  wo uld cost hi m a fortune i f  he had to pay her for her services, 
although they're separated, in looking after hi s children. lt's a bi g ri p-off $50.00 a month. 

MR. AXWORTHY: Many of them have access now to the day care system. 
MS. PAXTON: That doesn't help her i n  the evenings. She is tied down like a rock. She i s  a pri soner 

in  her own ho me because she can't afford . .. This lady that phoned me was crying. I advised her to 
try goi ng to the Solace Club at the YWCA. Apparently they have meetings there I've just heard about 
and I thought it wi ll take her out amongst f ri ends. She says, "I can't afford the $2.50 to go and that i s  
the truth." Many women cannot even afford $2.50 to go out for an eveni ng. If they've got children, 
everythi ng goes. There's never enough to cover what those kids need. 
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MR. AXWORTHY: That was the other thing that was taken in your report. You suggest that it is 
virtually impossible for a sole-support mother to get any kind of credit or loans to take care of any 
capital expenses. 

MS. PAXTON: Oh, no. I got a loan without even a job - no problem - at the finance company. 
They were very kind to me. -{Interjection) - Don't knock them because when you're really in a spot 
they' re the only people that help. 

MR. AXWORTHY: I s  that right? 
MS. PAXTON: Yes, that's true. You know, it's fine if people have a lot of lucky, relatives around. 

Some women are they've got a lot of relatives in the famil y, there are ten kids or so. But there are 
women who don't have relatives to turn to and I sometimes feel people must be thinking, oh she' ll get 
along. Her family will help her out. Well, sometimes there is no family. This is another thing to think 
about. 

So, as far as loans go, no discrimination but I have heard of great discrimination in apartment 
renting. Women have been told, "we don't want you in here. You're separated. We don't want your 
husband in here fighting with you. " They don' t even know the girl, a -looking, pleasant, really lovely, 
nice decent girl and this fellow saying, "we don' t want your husband in here fighting with you and we 
don't want your boyfriends parading up and down the halls till all hours of the morning" and she was 
just about ready to slash her wrists. So in this kind of thing, there are little things . . . that's away from 
this committee's work altogether. You've got enough things to worry about. Okay. 

MR. AXWORTHY: Well, Mr. Chairman, I think you've given us a few more things to think about if 
nothing else. Thank you. 

MS. PAXTON:  Okay, thank you. 
MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Ms. Paxton, may I thank you for bringing much of the thinking of this 

Committee down to earth to recognize what is a problem for most people, not only those who have 
$1 00,000 or a bit of land or a boat or a trailer or a summer home. Therefore, I 'd like to deal more 
specifically with some of the matters you raised. Firstly, there was a question you asked where you 
seem to get two answers. I 'd like you to pose that again. You gave us an example of a lady who 
married, I think for the second time, married a man and after three years he's become a drunk and he 
said , "Well I 've got a half share in your house." 

MS. PAXTON: That's right. He said that two nights ago to her. 
MR. CHERNIACK: What did you tell us about when she acquired the house. 
MS. PAXTON:  She acquired the house after her first husband took off on her. 
MR. CHERNIACK: Before the marriage? 
MS. PAXTON: Before the marriage. 
MR. CHERNIACK: Well, then the answer was no, he would not be entitled. 
MS. PAXTON: Oh, I 'm so m ixed . . .  You know everybody here I think is confused. 
MR. CHERNIACK: Under this legislation ... 
MS. PAXTON: U nder this legislation now. 
MR. CHERNIACK: . . .  under the proposed legislation the entitlement would be for the increase 

in value of assets between the time of the marriage and the time of separation. 
MS. PAXTON: Very good, okay, she'll be relieved to know. 
MR. CHERNIACK: i t's not for me to give her advice and that isn't the law yet. As  of now he has no 

rights except a wife's estate and a right to live in the house. But what I want to know from you is 
whether under the circumstances of her having a husband who has become a drunk in three years, 
would you question whether or not he is entitled to share in other assets that may have been saved in 
that family for that three year period. 

MS. PAXTON: No, I wouldn' t. That's going to be the way the cookie crumbles from now on. 
Because, if a man married a woman and she became an alcoholic, he'd have to look after her . I  think 
there is a lot of good things in this new principle but women are going to have to share the 
responsibilities as well as the blessings. 

MR. CHERNIACK: I 'm not sure it's a good example anyway because I think that alcoholism is a 
disease and therefore it's somewhat different to other. . .  

MS. PAXTON: One more question. If somebody is very rich, say a woman is married to a 
millionaire and he has willed away or signed away his business assets, put in the children's name and 
his name and cut her out completely and the house, however, is in her name, where will she stand 
under the new law. They're still married - no separation. 

MR. CHERNIACK: I think I should be careful not to try to interfere with the rights of the lawyers 
who are practicing law .. . 

MS. PAXTON:  Okay, but it's just that there are so many questions. 
MR. CHERNIACK: However, I should say that's a complicated situation you described to me. lt 

may involve going behind the present ownership to see who is the true owner. 
I want to deal with your problems and this is not your problem, the millionaire husband and 
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the ... 
MS. PAXTON: I have no problems right now. I'm very happy. 
MR. CHERNIACK: I mean it's not the problem you're d ealing with. I'm happy you d on't have a 

problem. lt's not the problem you're dealing with. You mad e what I thin k is a valid point that the real 
asset in most marriages that you know of is the pay cheque. 

MS. PAXTON: Definitely. 
MR. CHERNIACK: You have been here throughout these hearings and you have heard the.claim 

that the pay cheque should be jointly owned and then you've heard answers saying well how effective 
is it , how meaningful is it? Mrs. Bowman, you heard her. She respond ed quite sincerely as to what she 
thought would be the impact or effect or the benefit of making a declaration that that cheque belongs 
to both. Could you elaborate on why you think it's still important. 

MS. PAXTON: Well , it's just the psychology of it. Whereas a woman , like her mother is phoning 
her long distance a lot from Selkirk, Manitoba, maybe. Her mother is not too stable or something. 

MR. CHERNIACK: lt's very cheap from Selkirk. 
MS. PAXTON: Yes, okay. This is an example I heard of. Okay, now her husband gets the bill. "l t's 

your mother phoning and it's my hard-earned money that's going to have to pay for your mother 
phoning here." Whereas, if she could say, "Listen buddy, half of your cheque is mine; I earned it too" 
- I  mean, if it's a law maybe she is never going to be standing at thed oor and say, "Where's my half?" 
the minute he walks in. I doubt that will happen. 

MR. CHERNIACK: Or as they sometimes say, "Where is the whole cheque?" 
MS. PAXTON: That's right. And a lot of it . . .  you She can't legislate every thing but yet it's the law. 

will have that psychological uplift that she knows she's within her rights. Like, I was thrilled to death 
when I was first separated . The first thing I d id when I came home from the courtroom was phone 
Eaton's and ord er one of those garbage cans that you step on it and the lid pops up because I had 
always wanted one. And it wasn't that my husband was mean and said I couldn't have one but I always 
thought that it was too much of a luxury and how would I explain it to him. 

So I mean this is the psychological benefit of a woman knowing that she is legally entitled to have 
what he makes, whether the minute he comes in the d oor you sit down and say you get $35.50 and I 
get $35.50. You know, it's the psychological benefit and it's him knowing that she's legally entitled, by 
law, to half his pay cheque. Like I know men have run out and said, " I'll do the shopping for you." And 
he decid es $20 a week is plenty of money for groceries. They have no treats. They have nothing. He is 
out at Rae and Jerry's at lunch time. You know, this happens, believe it or not. 

MR. CHERNIACK: Ms. Paxton, I must say that your argument on the pay cheque is the most 
persuasive one I have heard so far and I think you just about sold me on it so far. 

MS. PAXTON: Okay . lt's very important. The pay cheque is the most important . . .  
MR. CHERNIACK: You said you're not as smart as the others but I think you have done quite a job 

on that one and that answers me. What you're saying is that a declaratory statement may not have any 
effect except a psychological one and it's worth it there. 

MS. PAXTON :  A psycholog ical advantage and if you have a fight, it's a good argument. 
MR. CHERNIACK: Henceforth I will ask people who are opposed to the pay cheque being 

included, what harm they see in doing it. Because you see a psychological value, I'll try and find out 
what is the danger involved in it. 

MS. PAXTON: None whatsoever. 
MR. CHERNIACK: Well, I'll try and ask those who d on't agree with you. Now I must say that your 

description of the problems of a person who gets an inad equate maintenance order, and you think 
most of them do and you are blaming the jud ge's judgment or d iscretion for that. 

MS. PAXTON: Yes. 
MR. CHERNIACK: I'm wond ering the extent to which you - have - and you d on't have legal 

knowledge and I don't expect you to give a legal opinion- but have you looked at the criteria that are 
set out and the requirements that are set out relating to  the manner in which the maintenance cheque 
should be arrived at? 

MS. PAXTON: Yes, I have read them over; I can't remember theni by heart. 
MR. CHERNIACK: No, well, you can get a copy. 
MS. PAXTON: Can you j ust call them out and I'll tell you what I think about them. 
The financial needs of each spouse and of any child . . .  Is that the factors affecting orders? 
MR. CHERNiACK: Right. Yes. Pardon me, it says "shall be taken into account by the j ud ge." He  is 

supposed to look at all of these factors. 
MS. PAXTON: Right. They were supposed to do that before and they did n't. 
MR. CHERNIACK: Rig ht. Go ahead . 
MS. PAXTON: Okay. "The financial need s of each spouse and of any child of the marriage in the 

custody of the spouses or either of them." Okay. Now, when you say financial need s, I recall that they 
talked about bus fare and, you know, right d own to the last penny. How much medicine d o  you think 
you need a month for each child ? Say an average of $2.00 and so on. But then I got home and I 
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thought, son of a gun, he didn't menti on Chri stmas presents for my mother and father or my chi ldren. 
They di dn't menti on bi rthday parti es for my children that I have to throw. i t's a terrible expense, these 
bi rthday parti es for children, you know. Little things like thi s are overlooked in the total maintenance 
amounts. 

Usually what happens, the husband usually gets two-thi rds of hi s salary to himself and the wife 
and kids get one-third. Now, I'd say that's a rough estimate. 

MR. CHERNIACK: Pardon me, Ms. Paxton. You were dealing with that list. I would li ke you to 
continue. But are you saying that regardless of all the requi rements and all the arguments, i t  ends up 
by two-thi rds/onethird? 

MS. PAXTON: Yes. I really think that's what happens with the judges. 
MR. CHERNIACK: Okay, carry on. 
MS. PAXTON: I think that's what happens. 
MR. CHERNIACK: Go ahead please. I don't want to take up too much time but still i t's i mportant. 
MS. PAXTON: .. . Financial means, earnings and earni ngs capaci ty be Yes, that's a factor but the 

woman should be encouraged to upgrade herself, try and work. If i t  takes money to help her get an 
educati on .. . 

MR. CHERNIACK: Keep on reading, you may come to some of those parts. 
MS. PAXTON: Any exi sting obli gati on of each spouse for the support and maintenance of a 

person other than a spouse and other than a child, is descri bed i n  clause (a) .  That's a problem 
because he's got a mother and father to support. 

MR. CHERNIACK: Yes. 
MS. PAXTON: That's a problem but hi s own chi ld should come before even that obli gati on I 

believe. Okay. 
Whether there i s  domesti c arrangement between the spouses and to what extent each spouse i s  

fulfi lling domestic service obligations. 
MR. CHERNIACK: Please ignore that; that really i s  not .. . 
MS. PAXTON: Yes, that's for the bi rds, ri ght. That's not good. "Where the spouses are or will be 

living separate and apart from each, the amount or li kely amount of any property settlement made, or 
to be made, between them" . .. Now, there you would have maybe a sum of money but i t  wouldn't 
happen very qui ckly. lt would have to be sold; i t  mi ght take si x or seven months. What's she going to 
live on unti l then? 

MR. CHERNIACK: Yes. 
MS. PAXTON: Okay. "Where the spouses are, or will be living separate and apart from each 

other"- do you want me to read all of thi s to you? 
MR. CHERNIACK: No, no. If you're sati sfi ed now, I want to remind you that Ms. Bowman speaking 

on behalf of the Family Court lawyers sai d that she wants to i nclude, I beli eve, that that would be the 
secti on where she would want to i nclude an element of fault. Do you recall that she discussed the . . . 

MS. PAXTON: An element of fault. Yes, I've heard that. 
MR. CHERNIACK: The woman who has the bejasus (?) - I'm sorry, you heard that there should 

be an addi ti onal factor relating to the extent to which ei ther spouse has contributed to the breakup. 
What do you say about that? Should i t  be i n; should i t  not be i n? 

MS. PAXTON: That i s  a really sticky question. I've gone out of here every day with di fferent 
thoughts on i t  after you li sten to speakers and I believe that the no-fault principle i s  wanted because 
they don't want people at each other's throats. I don't think i t  changes the amount of mai ntenance. I 
don't th ink fault should come i n. lt will not change the amount of maintenance so why go i nto i t? The 
real principle of mainteance is to survive and how much money does the woman need to raise the 
children, or the man, and whether or not i t's hi s fault or whether he beat her up so she can be sorry she 
met him, she's had a lesson in li fe, but why make money out of bgetting beaten up? I mean, that's not 
the princi ple, you know. 

MR. CHERNIACK: Well, now do you want to give us the impressi on that i nspi te of the fact that we 
spelled out all those things you've been reading, that i n  the end the judge will do much as he thinks he 
ought to do i n  line with the way he's been doing i t  up unti l now. 

MS. PAXTON: Yes, I think he's still goi ng to look at him; look at her; and see how much does she 
need to live on and how much is thi s guy goi ng to pay without too much fuss and that's what he 
deci des on. I think whether i t's fault or not, whoever's fault i t  i s, i t  doesn't matter. 

MR. CHERNIACK: I want to move onto . . . I must confess that I personally am hurt to the quick on 
behalf of the government when you say we're ducki ng out of a long-overdue responsibility. 

MS. PAXTON: Well, you weren't always here. I'm saying the government as a whole . . . . .  
MR. CHERNIACK: I know, but as the whole government . . .  
MS. PAXTON: .. . back through the centuri es, all these fellows . . .  
MR. CHERNIACK: Well, at least you must ad m i t  that we're sitting here night after night i n  the . .  
MS. PAXTON: You sure are; I admire you; you are doing very well. . . .  
MR. CHERNIACK: . . .  to make a dramati c change but the point I want to come to specifically, 
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you're making certai n suggesti ons for i mproved guarantees that the maintenance amount wil l  be 
pai d regardl ess i f  i t  i s  paid by the spouse or by government. 

MS. PAXTON: Yes, defini tel y. 
MR. CHERNIACK: And I want to remi nd you to ask you i f  you woul d  agree that nothing in the 

present legi slati on would precl ude action such as you describe as fol l owing upon what this 
legislation wil l  carry out. 

MS. PAXTON: That's true, and Mr. Pawley has i ndicated they are thinking of a task force on 
maintenance, so I am very del ighted to hear that. And as l ong as the i dea just doesn'tsort or of die out, 
because that is the . . . .  Every thing you are doing here is wonderful if it is fol lowed through by that 
person getting thei r support, and i f  i t  i sn't, then forget everything you have been working at here. 

MR. CHERNIACK: Di d you hear Mrs. Turnbull thi s morning? She was the last speaker this 
morning and she spoke about an enforcement procedure of a registration. 

MS. PAXTON: Yes. And I think i t  could be done. I am almost wi l l ing to qui t my job and offer my 
services at low cost to start i t  off, because I can see how i t  can be done. 

MR. CHERNIACK: Wel l ,  that's pretty good. We got a crackerjack lawyer thi s morning offering to 
hel p us .. . 

MS. PAXTON: I 'm just in the office administrative side. 
MR. CHERNIACK: . . .  and now we have crackerjack admini strator. Thank you, Ms. Paxton. 
MS. PAXTON: Okay, thank you. 
MR. CHAIRMAN: Mr. Jenkins. 
MR. JENKINS: I would just l i ke to ask Ms. Paxton one question. We have had numerous 

del egati ons come before the Committee here deal ing with secti ons in  Bi l l 60, Secti ons 4(2) and 4(3) , 
stating the defini tion of financial i ndependence . . . .  you c lai m  that you have reached that happy 
state. Perhaps you could give us a better definition than all the l egal peopl e  that have been here 
before us, and some of our own l egal drafting people, of what financial i ndependence shoul d  entai l .  

MS. PAXTON: I think that you should be able to l ook at your . . .  unless i t  i s  a very short-term 
marriage, I thi nk i f  i t  i s  a one, two, three ... you know they're young couples and there are no kids 
. ... As I sai d before, I don't think the man should owe that woman maintenance at al l .  You know 
they both take thei r losses. Why shoul d he have to support her because she l i ved with hi m for fouror 
five years. lt is a heartache to both of them that they broke up. Why should he have to support her? 
But where there are chi ldren, then you start l ooking at maintenance. 

Okay, I cal l  financial maintenance when she hersel f can afford to keep her chil dren and herself 
l i vi ng i n  the same comparative standard as thei r father i s  l iving. That i s  the cri teri a. N ow i f  he i s  a real 
wastral , and some men l ive i n  a very good standard but they do i t  i n  a cocktail bar and not i n  the home, 
you see they spend a fortune out on a social l i fe, that sti l l  i s  a hi gh standard of l i ving i n  a way, i f  you 
want to compare it to that. I mean she coul d use that as a cri teri a in court, that he is able to go out 
every night, he can fly around to Las Vegas and so on, and therefore her chi l dren and she have not 
reached hi s standard of l iving i f  they can't afford to go away on a hol i day once a year. 

For myself I think I have reached financial i ndependence. I have lowered my husband's payment 
just to $30.00 for my last bo y,  just as a token payment. I coul d use more, but then so coul d everybody, 
and I think he pai d long enough whi le  I had three chi l dren to rai se, and there should be a termination 
as you say, an end of the road for them that they don't have to go on and on forever. You know I feel I 
am doing pretty well i n  society. I am l i vi ng as wel l  as can be expected for my type of work, and so on. 

lt is a difficul t  questi on to define, but I sure woul dn't l ike to see a man that was an executive , 
worked 30 years and made $60,000 a month(?) and get separated from his wife when he i s  50, and she 
gets a job as a wai tress, which is  about all she would be abl e to do, or housework, and turn around and 
say, "Wel l ,  she has achi eved financial i ndependenc e, she can afford a room of her own and to feed 
hersel f and bus fare to get back to work." I mean that woul dn't be fair, that i s  not financial 
i ndependence in  my mind when you consider hi s salary. 

I think they shoul d be relativel y close i f  there has been a real , true marriage of say, over eigh t, ten 
years, there has been chi ldren .. . i f  there are chi ldren i nvolved at al l ,  then their s tandard of l ivi ng 
shoul d be rel ati vel y the same for the chi ldren, the father and the mother. Then you wil l  say she has 
achieved i t. 

MR. JENKINS: Thank you. 
MS. PAXTON: Okay. 
MR. CHAIRMAN: Thank you, Mrs. Paxton. 
Mrs. Norma McCormick, please. Mrs. McCormick. 
MS. STEINBART: Norma McCormick is not here. She is lucky enough to be at the l ake right now: 

However, she . . . . 
MR. CHAIRMAN: One moment, please. I have been asked who i s  next on the l i st and I should 

i ndicate that fol l owing Mrs. McCormick is Ken Houston, and following him Mr. Arthur Rich, and then 
B. Hil ton from the Manitoba Teachers' Society. 

MS. STEINBART: I just wanted to i ndicate to the Committee that Norma McCormick i s  gone 
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because she was told that there would be no sittings tomorrow, and she left for that reason. She 
thought that she would be able to come on on Monday if you are goirig to be sitting then, but she is 
not here now and I do not have a presentation for her. I just advise you of this. 

MR. CHAIRMAN: She doesn't have a prepared brief . . .  ? 
MS. STEINBART: She did not leave her brief because she felt that she could come on o n  Monday, 

but if you are going to be sitting to morrow, she will not be here. 
MR. CHAIRMAN: I am not sure whether we wi 11 complete our hearings tomorrow or whether there 

will be further ones next week, but in any case Mrs. McCormack is entitled to mail in her brief and 
copies will be distributed to the Co mmittee. 

Ken Houston, please. 
MR. HOUSTON: I sho u I d  caution you, Mr. Chairman and members o f  the Committee, that I expect 

I will take you beyond 1 0:30. 
MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Mr. Chairman, for the information of Mr. Houston, I would like to caution him 

that I wo uld be supportive of a motion about 1 0:30 that we do rise, so might I ask him how long he 
thinks he would go beyond 1 0:30? 

MR. HOUSTON: Long past. 
MR. CHEIACK: Long past. Then would he be prepared to come back to complete his brief at the 

1 0:30 point tomorrow? 
MR. HOUSTON: Since yo u threaten to cut me off at 1 0:30, yes, I would have no choice. 
MR. CHERNIACK: Mr. Houston, I have made no threats I have just been giving yo u . . . .  
MR. HOUSTON: You have indicated yo u would support such a motion. 
MR. CHERNIACK: .. . my personal .. . .  
MR. HOUSTON: Then I would defer to the next person on the list and come back tomorrow. I 

won't go to the lake. 
MR. CHAIRMAN: Mr. Graham. 
MR. GRAHAM: Mr. Chairman, I believe the intention that was indicated to me by Mr. Jenkins was 

that around 1 0:30 he would not cut anybo dy off but we would hear that brief and then move that the 
Committee rise after. 

MR. CHERNIACK: Mr. Chairman, I wonder if we could . . . .  I don't want to get into any 
disagreement with anybody, certainly not with Mr. Houston, whom I respect very much and whose 
opinion I want to hear. But he gave us, in all fairness he stated that he would be lo ng past 10:30, and he 
also said that in the light o f  what I indicated as my preference- I am only one member of a large 
Co mmittee - that he would be prepared to come back tomorrow. I think it is very courteous of him 
both to warn us and to indicate a willingness to go on. Maybe we ought to get a straw vote as to 
whether the Committee is willing to leave at 1 0:30. -(I nterjections)- Let me just finish. I f  the 
Committee is willing to sit- the majority - beyond 1 0:30, I will sit here with the Committee for as 
long as it wants to sit, but in all fairness I have indicated my preference along with Mr. Jenkins 
because I admit to being tired after these sessions. 

MR. CHAIRMAN: Mr. Pawley. 
MR. PAWLEY: I wonder, Mr. Chairman, if we could accommodate in this way, that we could hear 

the brief, Mr. Houston, and then put the questioning over until tomorrow morning. I would suspect, 
now I don't know, Mr. Houston would have to advise us, that his brief probably would take him to a 
quarter to 11, 11 o 'clock at the latest. 

MR. HOUSTON: That would be a very conservative estimate, Sir. 
MR. PAWLEY: I don't like that word so . . . 
MR. CHAIRMAN: Mr. Sherman. 
MR. SHERMAN: Mr. Chairman, there is one other compromise that might be considered. Mr. 

Houston has been waiting, as many others have been, to get on  the lectern for some time and he is 
next in line. I would suggest that it might be agreeable to him to be the firstoneon in the morning at 1 0  
o'clock and the 20 minute period that is ahead o f  us right now, he might prefer to defer to someone 
who feels they could make their presentatio n within that space of time. I would respectfully suggest 
he should be allowed first position in the morning. 

MR . .  CHAIRMAN: Mr. Graham 
MR. GRAHAM: Mr. Chairman, I would prefer to hear this brief now and if it takes us after 10:30, 

we'll listen to it. 
MR. CHAIRMAN: What's the wish of the Committee? 
MR. PAWLEY: Let us start on it and if Mr. Houston is still talking at a quarter to eleven, ten to 

eleven, then we may very well adjo urn at that po int and request him to finish tomorrow morning. 
MR. HOUSTON: I f  it please the Chairman and the members o f  the Committee, I am prepared to 

defer my position to the next person on  the list and down the line until such time as you choose to rise 
this evening. I will come back tomorro w  and make my submission. I do expect to be first. 

MR. CHAIRMAN: Mr. Jenkins. 
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MR. JENKINS: When I moved the moti on . . .  I want to say this to the d elegations. I want to thank 
you for being here bu t as I stated when we started the meeting tonight, we have been here for long 
nights. Some of u s  are members of two committees , we've been on this Committee plus another 
committee. I sat here Mond ay night u nti l after 2 o'clock; I sat here every night of thi s week u nti l 1 2  
o'clock; I 'm here at 1 0 .  o'clock i n  the morning I d on't feel that I am doing ju stice to you at this time of 
night becau se I cannot absorb what you're sayi ng. You know, when i t  gets to 1 2  o'clock, we have 
been here a long time. I certainly d on't . . .  

MR. HOUSTON: I appreciate what you 're sayi ng, Mr. J enkins, that's why I indi cated I would be 
beyond 1 0  o'clock. 

MR. JENKINS: I appreciate the fact Mr. Houston you mad e  you r  wishes known and I think if we 
have anybod y here that can present a brief, if i t's 20 minutes, 25 minutes, I 'm not going to bang on the 
dot of 1 0:30 bu t I think I wou ld like to be out of here and try and get rested . 

MR. CHERNIACK: Do you want a moti on that Mr. Houston shou ld be heard first thing tomorrow 
morning. 

MR. JENKINS: Well, I wou ld move, Mr. Chai rman, that Mr. Houston be heard at 1 0  o'clock 
tomorrow morning. 

MR. CHAIRMAN: Is that agreed ? (Agreed) 
MR. HOUSTON: Thank you , Mr. Chairman. 
MR. CHAIRMAN: Thank you ,  Mr. Hou ston. Mr. Arthur Rich. 
MR. ARTHUR RICH: I 'm in much the same position as Mr. Hou ston. I think I'll be much more than 

an hou r and I think it wou ld be u nfair, personally to me, if I was to start at this late . . . I'm like Mr. 
Jenkins, I am ti red too. 

MR. CHAIRMAN: Wou ld you settle for number No. 2 position tomorrow morning? 
MR. RICH: I have a fou r-d ay trial coming u p  next week. I might like to have No. 1 posi ti on at 2 

o'clock when you convene in the afternoon. I have a lot of witnesses to .. . I'm sorry, it's . . .  
MR. SHERMAN: That presupposes if Mr. Hou ston is finished .. 
MR. RICH: That presu pposes that he is finished, yes. I know Mr. Hou ston fairly well. 
MR. SHERMAN: I think we wou ld agree that you would follow Mr. Houston. 
MR. RICH: I'll get down here as soon as I can in the morning. 
MR. SHERMAN: I gu ess we'll have to let the chi ps fall where they may on the clock. 
MR. CHERNIACK: Cou ld we agree that Mr. Rich cou ld be heard as soon after 2 o'clock as the 

person fini shes at that time? Is that a fair . .. 
MR. CHAIRMAN: I s  that agreed with the Committee? (Agreed) 
MR. RICH: Thank you very much. 
MR. CHAIRMAN: Thank you ,  Mr. Ri ch. B. Hilton. 
MRS. TURNBULL: Mrs. Hilton could n't be here this eveni ng and she asked me to tell you that she 

wi ll ei ther present a wri tten bri ef or be present tomorrow. I'm not sure at this point. 
MR. CHAIRMAN: . . . to the bottom of the li st. Ruth Pear. I s  R uth Pear present? Does any one 

know if Ruth Pear is in the vicinity. Not known. Leigh Halparin. Is Leigh Halparin present? Would you 
come forward , please. 

MS. LEIGH HALPARIN: I find myself in the same posi tion as Messrs. Houston and Ri ch. I am 
prepared to be called at any time tomorrow however. Thank you .  

MR. CHAIRMAN: Thank you .  Charles Huband. 
MR. PAWLEY: Ray Taylor was only going to take a couple of minutes. Why d on't we . . . 
MR. HUBAND: Well, Mr. Chairman, my posi ti on is somewhat d ifferent than the others in that I 

think that I could proceed in  1 5  minutes with difficu lty but, on the other hand , I am not going to be 
available tomorrow. I will be ou t of the city tomorrow and therefore not available. I have the opti on of 
ei ther trying to finish in  1 5  minu tes, deferri ng to Mr. Taylor who will only take a few as I u nderstand i t, 
or coming back on Mond ay if the Committee meets on Mond ay or otherwise mai ling i n  your 
submission which I have in written form. I am prepared to d efer to the Committee as to which of those 
opti ons should be pu rsu ed . If you wou ld rather fini sh off with Mr. Taylor tonight whb will be brief - at 
least I u nd erstand he will be - that might be acceptable. 

MR. PAWLEY: I know somethi ng of Mr. Huband 's bri ef and I think it will probably result i n  qui te a 
bit of questi oning and I am just wond ering if we shouldn't . . .  Mr. Taylor has indicated his brief won't 
take long -(Interjection) - Pard on? Oh, there are other names before Mr. Taylor, I see. 

MR. CHERNIACK: Mr. Chairman, d ealing with Mr. Hu band . I personally feel that it would be 
unsati sfactory just to read hi s brief. I would much sooner both hear it and d iscuss it. I think that we're 
pretty sure we're not going to fini sh tomorrow and I think that cou ld be recogni zed . The only thing we· 
wou ld tell Mr. Huband is we d on't know ou rselves whether we're sitting Mond ay , that we will be 
si tting after tomorrow I believe and .. . 

MR. HUBAND: I thi nk that wou ld be a preferrable solu tion, Mr. Cherniack. 
MR. CHAIRMAN: Mr. Jenkins. 
MR. JENKINS: There doesn't seem to be anyone - u nless there is someone here. Is there 
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MR. CHAIRMAN: lt's been indicated to the Chair that Mr. Taylor is present and has a fairly modest 
brief. 

MR. SAM MAlAMUD: Mr. Chairman, my name is Malam ud. I have a brief brief.lf I m ight proceed? 
MR. CHAIRMAN: Well, before you do I have a procedural problem . lt has been indicated to me 

that Mr. Tayl or wanted to speak. We did call his nam e earlier and he did not appear. The normal 
manner then is that the nam es go  to the bottom of the list. The next nam e on m y  list then is Mary Jo 
Quarry. 

MS. MARY JO QUARRY: I'll defer to Mr. Malam ud. 
MR. CHAIRMAN: lt's Mr. Malam ud, is it? Woul d you proceed. 
MR. SAM MAlAMUD: Yes, thank you. My subm ission deals basically with the jurisdictional 

aspects of Bill 61 in reference to the Fam ily Court. Bi11 60- the Family Maintenance Act- defines  a 
judge as one of the Queen's Bench County Court or the Provincial J udges Court Fam i ly Division. The 
Mari tal Property Act Bill 61 in Section 33 states that the appli cation by the party goes to either the 
County Court or Queen's Bench. On any dissolution of m arriage now, I think any lawyer would be 
derelict in his responsibi lities to his client to proceed only on a separation and not bring on a 
concurrent property appl ication , because m y  understandi ng of the Marital Property Act i s  that a 
chosen action which i s  a debt is also included as a fam il y asset so that would be a proper 
consideration at the time of dissoluti on. Even the most indigent client has assets as defined by the 
Act. Basically the poorest people have furniture in their hom e and perhaps some debts to the finance 
com panies but these are things that m erit some consi derati on. Now, if the juri sdiction as indicate d  in  
the two - well in the Marital Property Bill - rem ains the same, then in effect the legi slation well, 
basically m akes a eunuch out of Family Court because they woul d no longer be a Family Court - a 
lawyer would not want to proceed there. lt woul d be an im proper step because one would have to 
take two proceeding s whi ch could not be heard concurrently or have the evidence appl y equally to 
both in any court, well in the Fami ly  Court, one could do it i n  Queen's Bench and one could do it in 
County Court. So no one would be inclined to go to the Provincial J udges Court. There would be 
simply no reason to i t. 

My proposal as far as m y  reading of the Canadian Constitution British North America Act, and my 
consul tation with the Chairman of the Manitoba Law Reform Comm ission, there i s  no particular 
impediment to that sort of decision bei ng m ade by reference to a referee-type person as we have 
analogous to the referee of the Q ueen's Bench. lt would com e solely within the juri sdicti on of the 
Province and it wouldn't be that m uch of a drasti c step to give the Fam i ly Court limited jurisdi ction 
perhaps by reference to deal with property. 

I particularly point out how it could be done. I have proposed wording for an amendment. That 
would be an am endm ent to section 31 (1 ) of the Marital Property Act. Well, down the page, towards 
the latter half of the paragraph after the semi-colon, it could read as follows, after the semi-colon, five 
li nes up from the bottom of33(1 ) and that would say, using the wording of the section, "and the judge 
m ay, upon a hearing or" - (Interjection)- five lines up from the bottom of section 33(1) , 33(1) , I'm 
sorry, 33(1 ) ,  yes, after resides, there's a semi-col on, "and the judge" - and that's referring to a 
section 96 judge - "may, upon a hearing or upon a reference to a judge of the Provi ncial Judges 
Court, Family Division, m ake such order." 

So that type of amendm ent, although it  creates somewhat of an administrative difficulty, it 
certainl y is not insurm ountable . lt woul d therefore enabl e parties who- and the parties who go 
before Fam ily Court are generally indigent and would appreciate some relief- go to a court of 
sum m ary jurisdicti on by application to the Family Court - perhaps the mechanics of filing a 
reference in the County Court can be worked out, and I have a proposal on that if you'd be wil ling to 
hear it- therefore the Fami ly Court would have the jurisdi cti on to m ake an order under the Family 
Maintenance Act and at the sam e time deal with the assets, although not be the court that makes the 
ultimate di sposi tion and that's the only constitutional bar. lt therefore makes the Family Court 
som ething other than a Child Welfare Court, which this Act would inevitably turn i t  into, and that's 
merely my submission. 

MR. CHERNIACK: Mr. Chairm an, I wonder if I could put a suggestion i n  the form of a question? I 
wou Id think, Mr. Malam ud, that you would be prepared to expand som ewhat on what you have told u s  
in a more precise way and send it direct to the Attorney-General who could then review that with his 
officers and advise the Committee later on because this i s  quite a technical proposal you make and I 
would think that it' s one that I, as an individual m ember of the Com mittee, is not too greatly 
concerned with as long as it's effectively done. 

MR. MAlAMUD: Well ,  it has a great deal of validi ty to it. If I mi ght i ndicate that by my count- and I 
was counting today in m y  office - I think that you have in the province, about 16 or 17 Section 96 
judges whereas the number of provincial judges, I think, doubles or trebles the number of Section 96 
judges. This type of amendm ent would deal with the problem s earlier raised before this Com mittee of 
rem ote areas- judges flying in- provincial judges visit but Section 96 judges don't. lt gives relief to 
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all residents of Manitoba; it gives it in a summ ary way. I woul d be m ore than happy, if the Committee 
woul d wish, to subm it a written proposition on that point. 

MR. PAWI.EY: Yes, if you woul d, pl ease. 
MR. MAI.AMUD: Certainly. 
MR. CHAIRMAN: Mr. Cherniack. 
MR. CHERNIACK: Wel l ,  no, I am happy with the answer. 
MR. CHAIRMAN: Mr. Pawl ey. 
MR. PAWI.EY: I just wondered if  I could ask you a general question in principle as to just whether 

or not you feel these bills, as a practicing l awyer, shoul d proceed or not. 
MR. MALAMUD: I am an active m em ber of th e Fam ily Law Subsection. I endorse what has been 

said by Mrs. Bowman. I feel the Marital Property Act shoul d proceed imm ediately. If the amendments 
can be m ade to the Family Maintenance Act, I see no reason why it shoul d be held back. l t's a m ajor 
step in the right direction as towards reform in Fam ily Law and I endorse the Act, not as it now stands, 
but the concept behind it. As a practicing l awyer, I have difficul ties with it as it now stands but I don't 
see that the recomm endations proposed by my subsection and the Manitoba Bar are that great that 
the impl ementation coul d not be as planned and as scheduled by this governm ent. 

MR. PAWI.EY: And what about the Mai ntenance bil l?  
MR. MA!..AMUD: The Maintenance Bil l ,  to be quite frank with you, just opens the f lood gates.l t  is 

im precise and that creates l itigation. If it were to be m ore precise, I see no problem in its operation.­
(Interjection) - Wel l ,  more precise in the definitional sections. As far as I can see, the reading of 
5(1 ) {e) brings in through the back door the concept of fault whi ch has to be l et in through the back 
door, it's a convol uted process in court; it takes tim e. Without going through it, wel l ,  all the issues that 
have been raised by Mrs. Bowman, I have considered and I endorse them and I don't think they're 
insurm ountable. I think they can be deal t with by am endm ent to the existing l egislation. 

MR. CHERNIACK: I 'm sorry , I just want to m ake the . . .  the existing legislation. ,  I think you m ust 
m ean the proposed . . . 

MR. MAI.AMUD: The proposed bi l l .  
M R .  CHERNIACK: Yes, thank you. 
MR. CHAIRMAN: If there are no further questions, thank you, Mr. Malamud. Mr. J enkins. 
MR. JENKINS: Mr. Chairm an' I move that Comm ittee rise and would thank the del egations for 

their presence here this evening. 
MR. CHAIRMAN: Comm ittee rise and report. Comm ittee wil l reconvene at 1 0  a.m .  tom orrow 

morning. 
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